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PREFACE. 


^HE  fiUtming  Jbuts  cQutuin  tbefuhfttmci  tf 
a  courft  of  USutti  M  tbt  tai»s  of  England^ 
winch  were  read  if  the  aiiihot  in  the  untverjity 
of  QxTOUt).  Ms  original  plan  to^  its  rife  in 
the  year  1753 :  and^  natwitiffianding  the  novelty 
offucb  an  attempt  in  this  age  and  country^  and 
the  prejwGces  ufually  conceived  againft  any  in^ 
novations  in  the  ejlabltjbed  mode  if  education^  be 
bad  the  fatisfaSion  to  find  (and  be  ackm/wleges 
it  with  a  mixture  of  pride  and  gratitt^e)  that 
bis  endeavours  were  encwraged  and  patronised 
by  tbofe^  both  in  the  umverfity  and  out  of  //| 
wbrfe  good  opinion  and  e/leim  be  was  principally 
defirous  to  obtain^ 

"The  death  of  Mr.  Vineh  in  1756,  and 
his  ample  benefaSion  to  the  umverfity  for  pro» 
moling  the  fiudy  of  the  hsw^  produced  about  two 
years  afterwards  a  regular  and  public  efiablifhment 
of  what  the  author  had  privately  undertaken.  The 
knowlege  of  our  laws  and  conftitution  was  adopted 
as  a  liberal  fcience  by  general  academical  autbo-^ 
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rity;  competent  endowments  were  decreed  for  the 
fupport  of  a  ledurer^  and  the  perpetual  encou-^ 
ragement  of  Jludents ;  and  the  compiler  of  the 
enfuing  commentaries  had  the  honour  to  be  eleSed 
tbefrjl  Vinexianprofejfor. 

In  this  Jttuation  he  was  led^  both  by  duty  and 
inclination^  to  invejfigate  the  elements  of  the  lawy 
and  the  grounds  of  our  civil  polity^  with  greater 
ajjiduity  and  attention  than  many  have  thought  it 
7iecejfary  to  do.     And  yet  ally  who  of  late  years 
have  attended  the  public  adminiftration  (fjuftice^ 
muji  be  fenjible  that  a  majlerly  acquaintance  with 
the  general  fpirit  of  laws  and  the  principles  of 
univerfal  jnrifprudencey  combined  tvith  an  accurcie 
knowlege  of  our  own.  municipal  conjlltutions ^  their  • 
original^  reafon^  and  hifiory^  hath  given  a  beauty 
and  energy  to  many  modem  judicial  deci/ionsy  with 
which  our  ancejiors  were  vohoUy  unacquainted.    If^ 
in  the  purfuit  of  thefe  inquiries^  the  author  hath 
been  able  to  rectify  any  errors  which  either  him/elf 
or  others  may  have  heretofore  imbibedy  his  pains 
will  be  fufficiently  anfwered:  and^  if  in  fome  points 
he  is  Jim  mijlakeny  the  candid  and  judicious  reader 
will  make  due  allowances  for  the  difficulties  of  a 
fearchfo  new^fo  exten/ive^  andfo  laborious. 
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Notwithstanding  the  diffidence  exprejfed 
in  the  foregoing  Preface^  no  fooner  was  the 
tiH?ri  completed^  but  many  of  its  pofitions  were 
vehemently  attacked  -by  zealots  of  all  (even  oppo^ 

Jite)  denominations y  religious  as  nvell  as  civil;  by 

fame  with  a  greater y  by  others  with  a  lefs  degree 
of  acrimony.     I'ofucb  &f  tbefe  animadverters  as 
have  fallen  within  the  author  s  notice  (for  he  . 
doubts  not  but  fome  have  efofped  it)  he  owes  at 
leqfl  this  obligation ;  that  they  bay^  occt^oned  him 

from  time  to  time  to  revife  bis  worky  in  reJpeS  to 
the  particulars  obje^ed  to ;  to  retraS  or  expungf 

from  it  what  appeared  to  be  really  erroneous ;  to 
amend  or  fupply  it  when  inaccurate  pr  dfeSlive  ; 
to  illujtrate  and  explain  it  when  ohfcure^  But^ 
^vbere  be  thought  tbe  obje&ions  ill  founded^  he  bath 
lefi  andjball  leave  the  book  to  defend  itfelf:  being 

fully  of  opinion^  that  if  bis  principles  befalfe  and 
bis  doSrines  unwarrantable  ^  no  apology  from  bim^ 

felfcan  mctketbem  right;  if  founded  in  truth  and 
reStitude^  no  'cenfure  from  others  can  make  them 
wrwig. 
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ADVERTISEMENT 

TO 

THIS     EDITION. 


I  H  E  difohaxge  of  a  dtity  fimifsir  to  that  to  whldi 
the  world  is  indebted  for  the  Commentaries  on  the 
Laws  ci  EBgkmd,  led  the  Editor  to  prefume,  that 
in  the  courfe  of  his  refearches  he  might  be  able  to 
voUed  fome  eb&nradons  which  might  be  uTeltil  to  the 
PubliC)  and  at  the  fame  time  k  fuggefted  the  propriety 
of  his  endeavourmg  to  eoMi%ute  to  die  further  im- 
provement of  that  vtliMd>le  produ^Moh. 

The  extenfive  iale  of  the  laft  £ditIon  has  abun- 
dantly  proved  that  the  defign  has  met  with  |;encral 
approbation. 

No  alteration  has  been  made  in  the  Author^s  text( 
|)ut  t^e  principal  changes,  which  either  the  Idgiflatme 
gt  t^e  deeifions  of  the  courts  have  introduced  into 
jd}e  law  fmce  the  laft  corredicms  of  the  Authori  are 
fjgeoified  and  explained  by  the  Editor  in  the  note?  ** 

V  The  Commentaries  on  the  Laws  <A  Ei^la&d  forin 
jsn  eflential  part  of  every  Gemleoum's  library :  the 

be^tiful  and  lucid  arrangement,  the  purity  of  the 
language,  the  claflic  elegance  of  the  quoiati(»is  and 

^  *  The  Editor's  aotes  are  feptrated  from  the  telt  and  notes  of 
l!h6  Author  by  a  line,  and  are  referred  to  by£gare«,  thas  (i),  and 
tUc  pages  of  the  former  editioaa  are  preferred  In  the  maigim 

ailttfionsi 


ldlu0Ott8»  the  ckar  tnd  mtclligibk  ocpianadoii  of 
every  Asbfed^  mvft  alwa^  ykU  the  rtmkr  a^  mcrdi 
pIcaAftte  9$  ioiptovemeat  ^  and  whertver  any  ccnftt** 
t^tk^ol  or  legal  qtieftion  u  agitated,  dicy  are  the  firft^ 
and,  in  general,  the  beft  aothorky  referred  to«    In 
order  to  add  to  &eir  utility  in  tfait  nfped,  the  Editor 
has  annexed  .fuch  excepdont  and  {larticular  InRances 
ai  he  thought  would  render  the^infaraftaH^n  ftill  fuller 
snd  more  complete*     Where  hs  \aA  prefumed  to 
queftion  any  of  the  learned  Cmnmentator's  doArmes^ 
he  has  affigned  ^  reafona  for  hts  doubt  or  diflent ; 
but  vrhere  he  has  difeoyered  an  iila6curacy  arifing 
merely  from  inadvertence,  fae  has  ftated  it  without 
icraple  or  c^emony.    We  fliould  esiped  more  than 
human  excellence,  if  we  imagined  that  a  work,  com- 
prizing almoft  the  whole  fyftem  of  Englift  jurilpru^ 
dence,  could  be  entirely  free- from  miftaloei.    But 
it  is  a  matter  of  great  concern  to  the  Profcfiiott  and 
to  the  Public  at  large,  that  in  an  Author  fe  itetverfiiHy 
read,  fo  defervedly  admired,  and  in  whom  fueh  con^ 
fidence  is  repdfed,  every  fubje£^  ibould  be  reviewed 
with  fcTupulous  and  critical  precifion.    It  haa  been, 
and  it  will  continue  to  be,  the  Editor's  peculiar  iludf 
and  ambition  to  advance  this  learned  performance  lo 
as  great  a  degree  of  accuracy  and  perfedion  aa  hit 
attentbn  and  ability  can  effe£t ;  and  he  will  always 
be  grateful  for  any  correAion  of  hia  own  errors^  or 
for  any  ufeful  remarks  which -may  not  have  occurred 
to  him  in  his  examination  of  the  Commentaries. 

tf  The 


:t  ADVERTISEWfENT. 

The  Editor^  or  perhaps  he  fliould  rather  call  him^ 
felf  the  Aonotator,  thinks  it  neceflary  to  obierve  that 
the  publication  of  the  laft  Edition  was  accompanied 
with  circumftances  which  expofed  him  to  a  degree  o( 
cenfure,  though  on  his  part  perfe&ly  unmerited ;  for 
it  will  fcarcely  be  imputed  to  him  as  blame  that  ht 
ihould  have  affigned  his  Notes  to  the  proprietors  of 
the  work  in  the  fame  unlimited  manner  in  which  Sir 
William  Blackftone  had  conveyed  the  text.  Thofe 
circumftances  he  neither  forefaw,  nor  could  prevent. 
He  holds  himfelf  refponfible  for  the  utiUty  and  accu* 
^  racy  of  the  notes  in  every  edition  to  which  his  name 
is  prefixed  j  but  with  regard  to  every  other  circuni- 
ftance  attending  the  publication  he  has  no  direftion 
or  control. 

Though  the  notes  in  this  edition  have  been  confi- 
detably  extended,  yet  there  are  many  important  fub- 
jefls.  which  the  author  has  either  entirely  omitted,  or 
too  concifely  touched  upon,  the  Editor  is  therefore 
preparing  to  publilh  feparately  fuch  additions  as  thefe 
jdeficiencies  in  the  Commentaries  feem  to  require. 

The  profeffional  reader  ought  to  be  apprized  that 
the  Editor  in  the  Notes  has  frequently  referred  to 
annotators  and  the  authors  of  Law  Treatifes  in  pre- 
ference to  original  cafes,  thofe  learned*  writers  in  the 
places  cited  having  generally  collefted  all  the  original 
authorities  which  would  be  too  numerous  to  be  intro- 
duced into  a  note  to  the  Commentaries. 

Lincoln's  Inn» 
January  ao,  l8oo. 
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INTRODUCTION. 


SECTIOK     THE      FIRST. 


ON    THE    STUDY    OF    THE    LAW* 


Mr.  Vic^'-Chancellor,    and  Gentlemen  of 
THE  University, 

THE  general  expe£):ation  of  fo  numerous  and  rcfpeft- 
able  ill  audience,  the  novelty,  and  (I  may  add)  the 
importance  of  the  duty  required  from  this  chair, 
Mift  unavoidably  be  produ£iive  of  great  diffidence  and  ap- 
prehenfions  in  faitti  who  has  the  honour  to  be  placed  in  it. 
He  muft  be  fenfible  how  much  will  depend  upon  his  con* 
'  du£i  in  the  infancy  of  a  ftudy,  which  is  now  (irft  adopted 
by  public  academical  authority ;  which  has  generally  been 
reputed  (however  unjuftly)  of  a  dry  and  unfruitful  nature; 
and  of  which  the  theoretical,  elementary  parts  have  hithcrta 
received  a  very  moderate  (hare  of  cultivation.  He  cannot 
but  refled  that,  if  either  his  plan  of  inftruftion  be  crude  and 
injudicious,  or  the  execution  of  it  lame  and  fuperficiaJ,  it  will 
caft  a  damp  upon  the  farther  progrefs  of  this  mod  ufeful  and 
moft  rational  branch  of  leairning ;  and  may  defeat  for  a  time 

•  ^jfwi  h  Oxford  K  the  opeDlog  of  the  Vioenao  ledtures;  25  O A.  X758* 
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gtntl^matn  and  fcholar;  an  highly  nfeful,  I  had  almod  faid 
efiemiai,  pan  of  Hbcral  and  polite  education.  And  in  this 
I  am  warranted  by  die  example  of  antient  Rome ;  where,  as 
Cicero  informs  us  %  the  Tcry  boys  were  obliged  to  learn  the 
twelve  tables  by  heari,  as  a  carmen  necejfarium  or  indifpenfa- 
ble  leflfon,  to  imprint  on  their  tender  minds  an  early  knew« 
ledge  of  the  law»  and  €onftitution  of  their  country. 

But  as  the  long  and  univerfal  negleA  of  this  ftudy,  with 
US  in  England,*feems  in  fome  degree  to  call  in  queftion  the 
truth  of  this  evident  pofition,  it  (hall  therefore  be  the  bu(i« 
nefs  of  this  introductory  difcourre,  in  the  firft  place  to  de« 
monftrate  the  Utility  of  fome  general  acquaintance  with  die 
municipal  law  of  the  land,  by  pointing  out  its  particular 
ufes  in  all  conliderable  fituations  of  life.  Some  conjeAures 
will  then  be  oiFered  with  regard  to  the  caufes  of  neglefiing 
this  ufeful  ftudy  i  to  which  will  be  fubjoined  a  few  reflec- 
tions <m  the  peculiar  propriety  of  reviving  it  in  our  own  uni* 
Tcrfltics. 

And,  firft,  to  deitic^nftra^e  tfie  utility  of  (ome  acfquainf-^ 
ance  with  the  laws  of  the  land>  let  us  only  reflect  a  moment 
en  the  fingular  frame  and  polity  of  that  land,  which  is  go« 
Vemed  by  this  fyftem  of  laws.  A  land,  perhaps  the  only  one 
In  the  nftiverfc,  in  which  political  or  civil  libetty  i»  the  very 
end  and  fcope  of  the  conftiiution  ^,  This  liberty,  rightly  ura- 
derifood,  confifts  in  the  power  ( r )  of  doing  whatever  the  laws 
permit*;  which  is  only  to  be  effected  by  a  general  conform- 
ity of  all  orders  and  degrees  to  thofe  eqtritab4e  rules'  of  adioA, 
by  whi^  the  meaneft  individual  is  proteded  from  the  infults 
and  oppreflion  of  the  greateft.  As  therefore  every  fubjed  is 
interefted  in  the  pteiervation  of  the  laws,  it  is  incumbent 

1>  Maoter<|,  EJf,  L.  /.  11.  c.  5*  wfi^'niKti^autjurtprcbibetur.  Infi,  i.  3.  Jl. 
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(i)  9ee  the  Editor^s  reafons  for  his  di&pprobation  of  this  de- 
finition of  liberty  in  the  ngte  to  p.  126. 

upon 


upon  every  man  to  be  acquainted  with  thofii  at  leaft,  vith 
which  he  is  Immediatcl j  concerned  \  left  he  iocur  the  cen« 
fure,  as  well  as  inconveniencei  of  living  in  fociety  without 
knowing  the  obligations  which  it  lays  him  unden  And  thus  . 
much  may  fuffice  for  perfons  o^  inferior  conditiony  who  have  C  7  ] 
neither  time  nor  capacity  to  enlarge  their  views  beyond  that 
contradled  fphere  in.  which  they  are  appointed  to  move.  But 
thofe,  on  whom  nature  and  fortune  have  bcftowed  more  abi« 
litie^  and  greater  leifure,  cannot  be  fo  eafily  excufed*  Theftt 
advantages  are  given  them,  not  for  the  benefit  of  themfelvea 
only,  but  alfo  of  the  public  t  and  yet  they  cannot,  in  anf 
fcene  of  life,  difcharge  properly  their  duty  either  to  the  pub« 
lie  or  themfelves,  without  fome  degree  of  knowledge  in  the 
laws*  To  evince  this  the  more  dearlyi  it  may  not  be  amlit 
to  defcend  to  a  few  particulars* 

Let  us  therefore  begin  with  our  gentlemen  of  indepen* 
dent  eflates  and  fortune,  the  moft  ufeful  as  well  as  confider^ 
able  body  of  men  in  the  nation ;  whom  even  to  fuppofe  ig* 
norant  in  this  branch  of  learning  is  treated  by  Mr.  Locke  ^ 
as  a  ftrange  abfurdity.  It  is  their  landed  property,  with  it$ 
long  and  voluminous  train  of  defcencs  and  conveyances,  fet- 
tlementSy  entails,  and  incumbrances,  that  forms  the  moft 
intricate  and  moft  cxtenfive  obje£l  of  legal  knowledge*  The 
thorough  comprehenfion  of  thefe,  ii\  all  their  minute  dif* 
tinAions,  is  perhaps  too  laborious  a  taik  for  any  but  a  lawyer 
by  profeiEon :  yet  ftill  the  underftanding  of  a  few  leading 
principles,  relating  to  eftates  and  conveyancing,  may  form 
feme  check  and  guard  upon  a  gentleman's  inferior  agcnt9» 
and  prefervehim  at  leaft  from  very  grofs and  notorious  im* 
pofition. 

Again,  the  policy  of  all  laws  has  made  fome  forms  neceC* 
fary  in  the  wording  of  laft  wills  and  teftaments,  and  more 
with  regard  to  their  attoftation*  An  ignorance  in  thefe  muft 
always  be  of  dangerous  confequence,  to  fuek  at  by  choice  of 
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ncccBity  compile  their  own  teftaments  without  any  technical 
afliftance.  Thofc  who  have  attended  the  courts  of  jufticc 
dre  the  bed  witneiTes  of  the  confudon  and  diftrefles  that  are 
hereby  occafioned  in  families ;"  and  of  the  diflSculties  that  arifc 

-  ^  in  difcerning  the  true  meaning  of  the  teftator,  or  fometimcs 
in  difcovering  any  meaning  at  all :  fo  that  in  the  end  his  eftate 

t  8  J  fnay  often  be  veiled  quite  contrary  to  thefe  his  cnignjatical 
intentions,  becaufe  perhaps  he  has  omitted  one  or  two  for- 
mal words,  which  arc  neceffjry  to  afcertain  the  fenfe  with 
Indifputable  legal  precifion,  or  has  executed  his  will  in  the 
prefetice  of  fewer  witneffes  than  the  law  requires. 

"■  But  to  proceed  from  private  concerns  to  thofe  of  Si  more 
public  cohfideration.  All  gentlemen  of  fortune  are,  in  con- 
fcquence  of  their  property,  liable  to  be  called  upon  to  cfta-» 
blifh  the  rights,  to  eftimate  the  injuries,  to  weigh  the  accu« 
Tations,  and  fometimes  to  difpofe  of  the  lives  of  their  icllow- 
Tubjefts,  by  ferving  upon- juries.  In  this  fituation  they  have 
frequently  a  right  to  (Jccide,  and  that  upon  their  oaths,  quef- 
tions  of  nice  importance,  in  the  folution  of  which  fome  legal 
Skill  is  requtfite ;  efpecially  where  the  law  and  the  fa£t,  as  it 
often  happens,  are  intimately  blended  together.  And  the 
general  incapacity,  even  of  our  beft  juries,  to  do  this  with 
"any  tolerable  propriety,  has  greatly  debafed  their  authority  ; 
"dnd  has  unavoidably  thrown  more  power  into  the  hands  of 
the  judges,  to  direft,  control,  and  even  reverfc  their  verdifls, 
Ihan  perhaps  the  conftitution  intended. 

*  But  it  is  not  as  a  juror  only  that  the  Englifli  gentleman  is 
^lied  upon  to  determine  queftions  of  right,  and  diftribute 
juftice  to  his  fellow- fubje£ts :  it  is  principally  with  this  order 
of  men  that  the  commiflion  of  the  peace  is  filled.  And  here 
'a  very  ample  field  is  opened  for  a  gentleman  to  exert  his 
'talents,  by  maintaining  good  order  in  his  neighbourhood; 
4y  punifhing  the  diffolute  and  idle ;  by  proteding  the  peacc- 
lible  and  indaftrieus;  and,  above  all,  by  healing  petty  dtfie^- 
ences  and  preventing  vexatious  profecutions.  But,  in  order 
to  attain  thefcdeGrable  ends,  it  isncceflary  that  the  magiftrate 
V  Ihould 
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<ho«iId  underftand  hts  tMifinefs  \  and  have  not  only  the  will^ 
biit  the  power  alfo,  (under  which  itiuft  be  included  the  know* 
ledge,)  of  adminiflering  legal  and  efFeftual  judice*  Elfe^ 
^hen  be  has  miftaken  his  authority,  throu^^h  paflion,  through 
ignorance,  Or  abfurdity,  he  will  be  the  objedi  of  contempt  f  n  ] 
from  his  inferiors,  and  of  cenfure  from  thofe  to  >^liom  he  1$ 
iu:countab2e  for  his  conduct 

Yet  farther;  moft  gentlemenofconfiderable property,  at 
fome  period  or  other  in  their  lives,  are  ambitious  of  reprcfent« 
ing  their  country  in  parliament :  and  thofe,  who  are  ambi- 
tious of  receiving  fo  high  a  truft.  Would  alfo  do  well  to  re*- 
hiiember  its  nature  and  importance.  They  arc  not  thiss  ho^ 
tiourably  diftinguiflied  from  the  reft  of  their  fcHow-fubjefts,  . 
merely  that  they  may  privilege  their  perfocs,  their  eflates,  or 
their  domeftics ;  that  they  may  lift  under  party  banners  ; . 
may  grant  or  withhold  fuppHes ;  may  vote  with  or  vote  againft 
^  popular  or  unpopular  adminiftration  ;  but  upon  confidera- 
tions  far  more  interefting  and  importnnt.  They  are  the 
'guardians  of  the  Englifli  conftitution  ;  the  makers,  repealers^ 
and  interpreters  of  the  Engliih  laws  ;  delegated  to  watch,  to 
checfc,  and  to  avert  every  dangerous  innovation,  to  propofe, 
to  adopt,  and  to  cherifli  any  folid  and  well- weighed  improve^ 
ment';  bound  by  every  tie  of  nature,  of  honour,  and  of  re* 
ligion,  to  tranfmit  that  conftitution  and  thofe  laws  to  their 
p«ftcrity,  amended  if  polEble,  at  lea  ft  without  any  deroga* 
tiom  And  how  unbecoming  muft  it  appear  in  a  member  of 
the  legiflature  to  vote  for  a  new  law,  wlio  is  utterly  ignorant 
of  the  old  !  what  kind  of  interpretation  can  he  be  enabled 
to  give,  who  is  a  ftranger  to  the  text  upon  which  he  com-« 
ments! 

Indeed  it  is  perfeftly  amazing  that  there  fliould  be  no 
'other  ftate  of  life,  no  other  occupation,  art,  or  fcitnce,  ill 
which  fome  method  of  inftruction  is  not  looked  upon  ns-rc- 
quifite,  except  only  the  fcience  of  legiflation,  the  noblcft  and 
moft  difficult  of  any.  Apprcnticethips  are  held  necelTary  to 
almoft  every  art,  commcicial  or  mechanical :  a  long  courfc 
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ol  reading  and  iludy  itiuft  form  the  divinci  the  phyficiaa^ 
and  the  pradlical  profeflbr  of  the  laws :  but  every  man  of  fu* 
perior  fortune  thinks  himfelf  toi^  a  legiflator.  Yet  Tullj 
[  10  3  was  of  a  different  opinion ;  *'  it  is  neceflarjr  (fays  he*) for  a 
<<  fenator  to  be  thoroughly  acquainted  with  the  conftitution; 
^  and  this  (he  declares)  is  a  knowledge  of  the  mod  eztenfive 
<'  nature }  a  matter  of  fcience,  of  diligencei  of  reflexion  ; 
^<  without  which  no  fenator  can  poQibly  be  fit  for  his 
«  office/' 

• 

The  mifchiefs  that  have  arifen  to  the  public  from  incon* 
fiderate  alterations  in  our  laws,  are  too  obvious  to  be  called 
in  queftion ;  and  how  far  they  have  been  owing  to  the  de« 
fe£live  education  of  our  fenators,  is  a  point  well  worthy  the 
*  public  attention.  The  common  law  of  England  has  fared 
like  other  venerable  edifices  of  antiquity,  which  ra(h  and  un- 
experienced workmen  have  ventured  to  new-drefs  and  refine^ 
with  all  the  rage  of  modern  improvement.  Hence  frequently 
its  fymmetry  has  been  deflroyed,  its  proportions  diftorted, 
and  its  majeilic  fimplicity  exchanged  for  fpecious  embeilith* 
ments  and  fantallic  novelties.  For,  to  fay  the  truth)  almoft 
all  the  perplexed  queftions>  almoft  all  the  niceties,  intrica* 
cies»  and  delays,  (which  have  fometimes  difgraced  the  £ng« 
li(hy  as  well  as  other  courts  of  juftice,)  owe  their  original  not 
to  the  common  law  itfelf,  but  to  innovations  that  have  been 
made  in  it  by  aAs  of  parliament ;  ^*  overladen  (as  fir  £d« 
<<  ward  Coke  exprefles  it  ^)  with  provifoes  and  additions,  and 
*<  many  times  on  a  fudden  penned  or  correded  by  men  of 
*<  none,  or  very  little  judgment  in  law/'  This  great  and 
well-experienced  judge  declares,  that  in  all  his  time  he  never 
knew  two  queftions  made  upon  rights  merely  depending 
upon  the  common  law  i  and  warmly  laments  the  confufion 
introduced  by  ill-judging  and  unlearned  legiflators.  <^  But 
«<  if,"  he  fubjoins,  <*  a£ls  of  parliament  were  after  the  old 
<<  fafiiion  penned,  by  fuch  only  as  perfe£lly  knew  what  the 
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<<  common  law  was  before  the  making  of  aay  aA  of  parlia* 

'<  mcDt  concerning  that  matter,  as  alfo  how  far  forth  former 

^  ftatutes  had  provided  remedy  for  former  mifchiefs,  and 

«  defefts  difcovered  by  experience  ;  then  (hould  rery  few 

<<  queftions  in  law  arife,  and  the  learned  (hould  not  fo  often  C  <'  ] 

•<  and  fo  much  perplex  their  heads  to'make  atonement  and 

•<  peacciby  conftruclion  of  law,  between  infenfible  and  dif<- 

*<  agreeing  words,  fentences,  and  provifoes,  as  they  now  do/* 

And  if  this  inconvenience  was  fo  heavily  felt  in  the  reign  of 

i}ueen  Elieabethy  you  may  judge  how  the  evil  is  increafed  in 

later  times,  when  the  (latute  book  is  fwelled  to  ten  times  a 

larger  bulk }  unlefs  it  (hould  be  found,  that  the  penners  of 

oar  modern  ftatutes  have  proportionably  better  informed 

themfclves  in  the  knowledge  of  the  common  law. 

What  is  faid  of  our  gentlemen  in  general,  and  the  pro* 
priety  of  their  application  to  the  ftudy  of  the  laws  of  their 
country,  will  hold  equally  ftrong  or  ftill  ftrohger  with  regard 
to  the  nobility  of  this  realm,  except  only  in  the  article  of 
ferviig  upon  juries.  But,  inft^ad  of  this,  they  have  feveral 
peculiar  provinces  of  far  greater  confequence  and  concern  ; 
being  not  only  by  birth  hereditary  counfellors  of  the  crown, 
and  judges  upon  their  honour  of  the  lives  of  their  brother* 
peers,  but  alfo  arbiters  of  the  property  of  all  their  fellow* 
fubje£ls,  and  that  in  the  hft  refort.  In  this  their  judicial 
capacity  they  are  bound  to  decide  the  niceft  and  moft  critical 
points  of  the  law :  to  examine  and  correA  fuch  errors  as 
have  efcaped  the  moft  experienced  fages  of  the  profe(Iion» 
the  lord  keeper  and  the  judges  of  the  courts  at  Weftminftef. 
Their  fentence  is  finals  decifive^  irrevocable ;  no  appeal,  no 
correAion,  not  even  a  review  can  be  had  :  and  to  their  deter* 
mination,  whatever  it  be,  the  inferior  courts  of  juftice  muft 
conform ;  othetwife  the  rule  of  property  would  no  longer  kc 
ttniform  and  fteady. 

■  • 

Should  a  judge  in  the  moft  fubordinate  jurifdi^Hon  be 
deficient  in  the  knowledge  of  the  law,  it  would  refled  io* 
finite  contempt  upon  himfelf,  and  difgrace  upon  tbofe  wha 
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wnploy  hitn*  And  yet  the  confeqticnce  of  his  ignorance  is 
coAkparatively  yery  triflbg  and  fmail :  his  judgment  may  be 
examined,  and  his  errors  re&tficd  by  other  courts*  But 
how  niuch  more  ferious  and  affiidiing  is  the  cafe  of  a  fupe^ 
t  S^  ]  rior  judge,  if  without  any  fkili  in  the  laws  lie  will  boldly 
ienture  to  decide  a  qudlion  upon  which  the  welfare  and 
fubCftence  of  whole  families  may  depend  !  where  the  chance 
bf  his  judging  right  or  wrong,  is  barely  equal  \  and  where,  i£ 
he  chances  to  judge  wrong,  he  does  an  injury  of  the  moil 
alarming  nature^  an  injury  without  pollibility  of  redrefs. 

Yet,  vaft  as  this  truft  is,  it  can  no  where  be  fo  properly 
tepofed,  as  in  the  noble  hands  wlier e  our  excellent  coaftitu* 
tion  has  placed  it :  and  therefore  placed  it,  becaufe,  from  the 
independence  of  their  fortune  and  the  dignity  of  their  ilacion^ 
they  are  prcfumed  to  employ  that  leifiire  which  is  the  con- 
sequence of  both)  in  attaining  a  more  extenfive  knowledge  of 
the  laws  than  pcrfons  of  inferior  rank  y  and  becaufe  the 
founders  of  our  polity  relied  upon  that  delicacy  of  fentiment, 
fo  peculiar  to  noble  birth ;  which,  as  on  the  one  hand  it  will 
prevent  cither  intercft  or  affe'ftion  from  interfering  in  quef- 
tions  of  right,  fo  on  the  other  it  v/ill  bind  a  peer  in  honour, 
an  obligation  which  the  law  elleems  equal  to  another's  oath, 
to  be  mader  of  thofe  points  upon  which  it  is  his  birth-right 
to  decide. 

The  Roman  pandedls  will  furnifh  us  with  a  piece  of  hif- 
tory  not  unapplicable  to  our  prefent  purpofe.  Senrius  Sul- 
picius,  a  gentleman  of  the  patrician  order,  and  a  celebrated 
orator,  had  occafion  to  take  the  opinion  of  Quintus  Mutius 
Scacvola,  the  then  oracle  of  the  Ronian  law  •,  but,  for  want 
of  fome  knowledge  in  that  fcience,  could  not  fo  much  as  un« 
derftand  even  the  technical  terms,  which  his  friend  was  oblig- 
ed to  make  ufe  of.  Upon  which  Mutius  Scaevola  could  not 
forbear  to  upbraid  him  with  this  memorable  reproof  ?,  **that 
^*  it  was  a  (hame  for  a  patrician,  a  nobleman,  and  an  orator 

f  tf.  T.  1.  2.  \  43«  *TurPt  ejft  patrifivf  et  nthiDf  tt  taufts  woHt't^  jms  'm  qt» 
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<<  of  Caufefi,  to  be  ignorant  of  that  law  in  vBich  he  vas  fo 
^*  pcculiady  coneerned."  This  reproach  made  fo  deep  ad 
imprcffioa  on  Sulpicius,  that  he  immediateiy  appdied  himfelf 
to  the  itudy  of  the  law ;  wherein  he  arrived  to  that*profi«  £  %%  T 
ciencyi,  that  h^  left  behind  him  ^oiut  an  hundred  and  four*, 
fcore  volumes  of  his  own  con) piling  upon  (he  fubje& ;  and 
became,  in  the  opinion  of  Cicero  ^^  a  much  more  compktd 
lawyer  than  even  Mutius  Scacvola  himfelf. 

....  *  » 
I  WOULD  not  be  thoug^u  tore.^ommend  to  QiAr.£n{tIidi!t^ 
bUity  and  gentry,  to  become  as  great  lawyers  a^'Selpiciits  | 
though  he,  together  with  this  character,  fuftained  iakewiiiK 
that  of  an  excellent  orator,  a  firm  patriot,  and  a  wif^-indefni^ 
gable  fenator  :  but  the  inference  which  arifes  fmm^the  fl»ry, 
is  tills,  that  ignorance  of  the  laws  of  tlie  land^th  ever  heed 
eftcemcd  diihonourable  in  thofe,  who  are  entruftedby  th^ii 
country  to  maintain,  to  adminifter,  and  to  amend  them. 

But  furely  there  is  little  occafion  to  enforce  this  argo* 
mcnt  any  farther  to  perfons  of  rank  and  di(lin£tion,  if  we 
of  this  place  may  be  allov^ed  to  form  a  general  judgment 
from  thofe  who  are  under  our  infpedion  :  happy  that  while 
we  lay  down  the  rule,  we  can  alfo  produce  the  example.  You 
will  therefore  permit  your  profefTijr  to  indulge  both  a  public 
and  private  fatisfaclion,  by  bearing  this  open  teftimony;  that} 
in  the  infancy  of  thefe  (ludies  among  us,  they  were  favoured 
with  the  moll  diligent  attendance,  and  purfued  with  themoft 
miwearied  application,  by  thofe  of  the  noble  11' birth  and  moft 
ample  patrimony :  fome  of  whom  are  ftill  the  ornaments  of 
this  feat  of  learning  *,  and  others  at  a  greater  diflance  conti- 
nue doing  honour  to  its  inilitations,  by  comparing  our  polity 
and  laws  with  thofe  of  other  kingdoms  abroad>  or  exerting 
their  feoatori^l  abilities  in  t^  councils  of  the  naticm  at 
home. 

Nor  will  fome  degree  of  legal  knowledge  be  found  in  the 
Icaft  f^iperfiuous  to  perfons  of  inferior  rank :  cfpccially  thofe 
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of  the  learnecl  profeifions.    The  clergy  in  particalaf,  befides 
the  common  obligations  they  are  under  in  proportion  to  their  - 
rank  and  fortune,  have  alfo  abundant  reafon,  confidered 
t  '4  3  increly  as  clergymen,  to  be  acquainted  with  many  branches 
of  the  law,  which  are  almoft  peculiar  and  appropriated  to 
themfelyes  alone.    Such  are  the  laws  relating  to  advowfons, 
inftituttons,  and  indu£bions ;  to  fimony,  and  fimoniacal  con*    • 
tra£ls ;  to  uniformity,  reGdence,  and  pluralities  ;  to  tithes, 
and  other  ecclefiaftical  dues;  to  marriages,  (more  efpecially 
of  late,}  and  to  ayariety  of  other  fubje£ls,  which  are  con- 
figned  to  the  care  of  their  order  by  the  provifions  of  particu- 
lar ftatutes.     To  underftand  thefe  aright,  to  difcern.what  is 
warranted  or  enjoined,  and  what  is  forbidden  by  law,  de- 
mands a  fort  of  legal  apptehenfion ;  which  is  no  otherwife 
to  be  acquired,  than  by  ufe  and  a  familar  acquaintance  with 
kgal  writers. 

For  the  gentlemen  of  the  faculty  of  phyfic,  I  muft  frankly 
own  that  I  fee  no  fpecial  reafon,  why  they  in  particular 
fbould  apply  themfelves  to  the  (ludy  of  the  law ;  unlefs  in 
eommon  with  other  gentlemen,  and  to  complete  the  cha- 
ra£ler  of  general  and  extenfive  knowledge ;  a  charafler  which 
their  profefTion,  beyond  others,  has  remarkably  deferved. 
They  will  give  me  leave,  however,  to  fugged,  and  that  not 
ludicroufly,  that  it  might  frequently  be  of  ufe  to  families 
upon  fudden  emergencies,  if  the  phyfician  were  acquainted 
with  the  dodrine  of  lad  wills  and  teftaments,  at  lead  fo  far 
9S  relates  to  the  formal  part  of  their  execution. 

But  thofe  gentlemen  who  intend  to  profefs  the  civil  and 
ecclefiadical  laws,  in  the  fpiritual  and  maritime  courts  of 
this  kingdom,  are  of  all  men  (next  to  common  lawyers)  the 
mod  indifpenfaWy  obliged  to  apply  themfelves  ferioufly  to 
the  dudy  of  our  municipal  laws.  For  the  civil  and  canon 
lawSf  confidered  with  refped  to  any  intrinfic  obligation,  have 
no  force  or  authority  in  this  kingdom  \  they  are  no  more 
binding  in  England  than  our  laws,  axe  binding  at  Rome. 
But  as  far  as  thefe  foreign  laws,  on  account  of  lomc  pecu-* 
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Kar  propriety,  have  in  fome  particular  cafes,  and  in  fome 
particular  courts,  been  introduced  and  allowed  by  our  laws, 
fo  far  they  oblige,  and  no  farther  *,  their  authority   being 
vrholly  founded  upon  that  permii&on  and  adoption.      In 
whith  we  are  not  fingular  in  our  notions  :  for  even  in  Hoi*  £  15  3 
land,  where  the  imperial  law  is  much  cultivated  and  its  de* 
cifions  pretty  generally  followed,  we  are  informed  by  Van 
JLeeuwen  ',  that  <<  it  receives  its  force  from  cuftom  and  the 
*^  confent  of  the  people  either  tacitly  or  exprefsly  given  :  for 
*<  otherwife  (he  adds)  we  {hould  no  more  be  bound  by  this 
^'  law,  than  by  that  of  the  Almains,  the  Franks,  the  Saxons» 
^<  the  Goths,  the  Vandals,  and  other  of  the  antient  nations.** 
Wherefore,  in  all  points  in  which  the  different  fyflems  depart 
ixoxci  each  other,  the  law  of  the  land  takes  place  of  the  lav 
of  Rome,  whether  antient  or  modem,  imperial  or  pontifical. 
And,  in  thofe  of  our  Englifii  courts  wherein  a  reception  ha$ 
been  allowed  to  the  civil  and  canon  laws,  if  either  they  ex- 
ceed the  bounds  of  that  reception,  by  extending  themfelvet 
to  other  matters  than  are  permitted  to  them ;  or  if  fuch 
courts  proceed  according  to  the  decifions  of  thofe  laws,  in 
cafes  wherein  it  is  controlled  by  the  law  of  the  land,  the 
common  law  in  either  indance  both  may,  and  frequently 
does,  prohibit  and  annul  their  proceedings^ :  and  it  will  not 
be  a  fufficient  excufe  for  them  to  tell  the  king's  courts  at 
Weftminfter,  that  their  pradiice  is  warranted  by  the  laws  of 
Juftinian  or  Gregory,  or  is  conformable  to  the  decrees  of 
the  Rota  or  imperial  chamber.  For  which  reafon  it  becomes 
highly  neccflary  for  every  civilian  and  canonift,  that  would 
^£^  with  fafety  as  a  judge,  or  with  prudence  and  reputation 
as  an  advocate^  to  know  in  what  cafes  and  how  far  the  Eng- 
li(h  laws  have  given  fan£lion  to  the  Roman  ;  in  what  points 
the  latter  are  rejefted  5  and  where  they  arc  both  fo  intermix- 
ed and  blended  together  as  to  form  certain  fupplemental  parts 
of  the  common  law  of  England,  diftinguifhed  by  the  titles  cf 
the  king's  maritime,  the  king's  military,  and  the  king's  eccle<* 

i  Dedkatk  ctrp^hjinrtt  dvilis,  £Mi.    Fletam,  5  Rep.  Caudrc^'s  cafe.  2  loll* 
1463.  ,  599. 

^  Hak  Hid.  C.  L.  c.  a.    Scldcn  in 
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fiiiAicaMiiw.  The  propriety  of  which  inquiry  the  puiyfrfitjr 
of  O.'&ford  has  for  more  than  a  century  fo  thoroughly  feen^ 
that  in  her  ilatutes'  ilie  appoints,  that  one  of  the  three  quef* 
tious  to  be  annually  difcufled  at  the  ad  by  the  juri(l-iocpp« 
tors  (hall  relate  to  the  common  law  j  fubjoining  this  resfon^ 
C  '^  J  -*  f^tiia  juris  civUisJltuliofos  decet  baud  impcrltos  effe  juris  muni^ 
*^  cipaiisy  et  difftrentias  exteri  patriiqut  juris  ftotas  habtrt,** 
And  the  iiatutes°^  of  the  univerCty  of  Cambridge  fpeak  ex« 
prefsly  to  the  fame  efTcct. 

From  the  general  ufc  and  ncceflity  of  fome  acquaintance 
'U'tth  the  commoir  law^  the  inference  were  extremely  eafy 
with  regard  to  the  propriety  of  the  prefent  iuftitution,  in  a 
place  to  which  gentlemen  of  all  rank»  and  degrees  refort,  a^  tbp 
fountain  of  all  ufeful  knowledge.  But  how  it  has  come  to 
pafs  that  a  dcfign  of  tliis  fort  has  never  before  taken  place  in 
the  univerfity,  and  the  reafon  why  tlie  ftudy  of  our  lawghas 
in  general  fallen  into  difufe^  I  fhall  pjevioufly  proceed  tp 
iuquire* 

Sir  John  Fortefcue,  in  his  panegyric  on  tlie  laws  of  Eng- 
land>  (which  was  written  in  the  re^gn  of  Henry  the  iixth) 
puts"  a  very  obvious  queftion  in  the  mouth  of  the  young 
prince,  whom  he  is  exhoning  to  applyhimfeif  to  that  branch 
of  learning ;  *'  why  the  laws  of  England,  being  fo  good> 
^  fo  fruitful,  and  fo  commodious,  are  not  taught  in  the  uni- 
^^  rerficiesy  as  the  civil  and  canon  laws  are  ?''  In  anfwer  to 
which  he  gives^  what  feems,  with  due  deference  be  it  fpokcQ^ 
a  very  jejune  and  unfatisfatiory  reafon ;  being,  in  (bort,  that 
''  as  the  proceedings  at  common  l^w  were  in  his  time  car. 
*<  ried  on  in  three  different  tongues>  the  Engliih,  the  Ls^n* 
<<  and  the  French,  that  fcience  mud  be  neceflarily  taught 
'<  ixi  &iofe  three  fcveral  languages  \  but  that  in  the  untvcrfi* 
^'  ties  all  fciences  were  taught  in  the  Latin  tongue  only }" 
and  therefore  he  concludes^  <<  that  they  could  oot  be  convc* 

1 77r.  yJU  S*3.  2.  ^  9.  ferentias  txteri  fatrr^  jurk  tiffftt,  Staf, 

»  Doclor  iegym  ntox  a  doHwafu  da6it    EJis.  K.  c.  14.  Cowcl.  Infiitut/mfnM^* 
§ftram  Ugihui  An^Viaty  ut  nan  fit  mpirnm         *  u  47.  ^  f  •  48- 
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**  rnentlf  taught  or  ftudied  in  our  univerfitles/'  But  with*  , 
out  attempting  to  examine  ferioufly  the  validity  of  this  rea« 
ion,  (the  very  (hadow  of  which  by  the  wifdom  of  your  latt* 
conftitutions  is  entirely  taken  away,)  we  perhaps  may  find  out 
m  better,  or  at  feaft  a  more  plaufible  account,  why  the  ftudy 
of  the  municipal  laws  has  been  baniOied  from  thefe  feats  of 
Icience,  than  what  the  learned  chancellor  thought  it  prudent 
to  give  to  his  royal  pupil. 

That  antient  collcftion  of  unwritten  maxims  and  cuf-  C  '7  3 
toms,  which  is  called  the  common  law,  however  compound- 
ed or  from  whatever  fountains  derived,  had  fubdfted  imme- 
morially  in  this  kingdom;  and,  though  fomewhat  altered  and 
impaired  by  the  violence  of  the  times,  had  in  great  meafure 
weathered  the  rude  (hock  of  the  Norman  conqueft.  This 
iiad  endeared  it  to  the  people  in  general,  as  well  becaufe  it's 
decifions  were  univerfally  known,  as  becaufe  it  was  found 
to  be  excellently  adapted  to  the  genius  of  theEnglifli  nation. 
In  the  knowlege  of  this  law  confided  great  part  of  the  learn- 
ing  of  thofe  dark  ages  \  it  was  then  taught,  fays  Mr.  Selden% 
in  the  monafterieSy  in  the  univerjities^  and  in  the  families  of 
the  principal  nobility.  The  clergy  in  particular,  as  they  then 
engrofled  almoft  every  other  branch  of  learning,  fo  (like  their 
predecefTors  the  Britifli  Druids^)  they  were  peculiarly  re- 
markable for  their  proficiency  in  the  ftudy  of  the  law.  NuU 
lus  cimctis  nifi  eavjidiais^  is  the  charafVer  given  of  them  foon 
after  the  conqueft  by  William  of  Malmfbury  *".  The  judges 
therefore  were  ufually  created  out  of  the  (acred  order',  a$ 
was  likewife  the  cafe  among  the  Normans'  j  and  all  the  in* 
ferior  offices  were  fupplied  by  the  lower  clergy,  which  has 
occafioned  their  fucceflbrs  to  be  denominated  ckrh  to  this 
daj. 

P  it  TUtmi,  7.  7.  fMi,  In  ebanohut  da  tiRJes  emhtirtmir^ 

%  Caeiiur  de  b$llo  GaJ.  6.  tS«  tf  ies  Mutrn  perjountt  ^m  omt  Jignitex  in 

»  d*  g€^,  rtg.l,^  Jaingt*  igtije^  /«  akbeXf  hs  prltun  cut' 

t  DngdtAe  Orig.  jitrid.  c.  8.  menigul*,  tt  /«  gwvtriitun  dts  egHJtt^ 

*  Ln  jngesftnt  faga  pirfttmet  tt  M-  ^c»    Grud  CouJItmiir,  ch.^. 

:    Vol.  L  C  But 


On  tbe  Study  Imrvicxii 

But  die  common  law  «f  England^  being 'not  conumtte^ 
lo  writing)  but  onljr  handed  down  by  tradkion,  ofct  and  ck* 
*  ]>erience)  was  not  fo  heartily  rcli&ed  by  the  foreign  clergy  \ 
who  came  over  hither  in  flioaU  duriag  the  reign  of  the  con* 
4^ucror  and  his  two  ibne,  and  were  ntceer  ftrangcrs  to  diir 
conftitution  as  well  as  eur  language.      And  an  accident^ 
which  foon  after  happened,  had  nearly  completed  it's  miflk 
A  copy  of  Juftinian's  pande£t%  being  newly"  difcovered  at 
r  lit  3  Amalfiy  foon  brought  the  civil  \xw  into  vogue  all  over  the 
weft  of  Europe,  where  before  it  was  quite  laid  afide^  and  in 
a  manner  forgotten  ;  though  fome  traces  of  its  authority  re»* 
fioained  in  Italy'  and  the  eaftem  provinces  of  the  empire^* 
This  now  became  in  a  particular  manner  the  favourite  of 
the  popKb  clergy^  who  borrowed  the  method  and  many  of 
the  maxims  of  tlie  canon  law  from  this  original*    The  "ftudy 
of  it  was  introduced  into  feveral  univerfities  abroad,  partictt«> 
larly  that  of  Bologna ;  where  exercifes  were  perforated,  lee* 
tures  readj  and  degrees  conferred  in  this  faculty,  as  in  odier 
branches  of  fciencc:  and  many  nations  on  the  continent,  juft 
then  beginning  to  recover  from  the  convulfions  confequent 
upon  the  overthrow  of  the  Roman  empire,  and  fettling  by 
degrees  into  peaceable  ibrrn^  of  government,  adopted  the 
civil  law,  (being  the  beft  written  fyftem  then  extant,)  as  the 
bafis  of  their  leveral  conftitutions;  blending  and  interweaving 
it  among  their  own  feodal  cuftoms,  in  fome  placea  with  a 
more  extenfive,  in  others  a  more  confined  authority  % 

Nor  was  it  long  before  the  prevailing  mode  of  the  times 
teaclied  England.  For  Theobald,  a  Norman  abbot,  being 
eledied  to  the  fee  of  Canterbury  %  and  extremely  addided  to 
this  new  ftudy,  brought  over  witir  him  in  his  retinue  many 
learned  proficients  therein  ^  and  among  the  reft  Roger  fir« 
named  Vacarius,  whom  he  placed  in  the  univerfity  of  Ox-> 
^rd  ^^  to  tea<^  it  to  the  people  of  this  country.    But  it  did 

u  cure.  A,  D.  X130.  E^iftcl.  Inuctnt,  IV.  m  M.  Fans  0d 

,  V  LL.  ff^ifig6tb»  2. 1.9«  ji.D,  1254. 

^  CafltMlar.  Hiud»v.  PH.  4,  102.  ^  yf.i).  1138. 

y  Seidell  in  Fietawt.  5. 5.  ^  Gervii;  Docobcfn.  AS.     FaMjfk 

*  Domaf  s  tleatifc  of  law.  c  1^.  §  9.    Cmitigr.  cd.  1^65. 
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not  meet  ^itli  the  fame  eafy  reception  in  £nghnd,  where  a 
mild  and  rational  fyftem  of  laws  had  been  long  eftablifliedi  as 
it  did  upon  the  continent ;  and  though  the  monkifli  clergy 
(devoted  to  the  wiH  of  a  foreign  primate)  receired  it  with 
cagemefs  and  seal,  yet  the  laity^  who  were  more  intereiled 
to  preferve  the  old  conftitution,  and  had  already  fcYerdy  felt 
the  tSeGt  of  many  Notman  innovationsj  continued  wedded 
to  the  ufe  of  the  common  law.  King  Stephen  immediately 
publifhed  apn>clamation^,  forbidding  the  ftudy  of  the  law8>  r  iq  1 
then  newly  imported  from  Italy )  which  was  treated  by  the 
monks'^  as  a' piece  of  impiety »  and  though  it  might  prevent 
the  introduction  of  the  civil  law  procefs  into  our  courts  of 
juftice,  yet  did  not  hinder  the  clergy  from  reading  and  teaching 
it  in  their  own  fchools  and  monafteriesi 

FaoM  this  time  the  nation  feems  to  have  been  divided  Inta 
two  parties }  the  biOiops  and  clergy,  many  of  them  foreign* 
trSf  who  applied  themfehres  wholly  to  the  ftudy  of  the  civil 
and  canon  laws^  which  now  came  to  be  infeparably  interwo* 
ven  with  each  other }  and  the  nobility  and  laity,  who  adhered 
With  equal  pertinacity  to  the  old  common  law :  both  of  them 
reciprocally  jealous  of  what  they  were  unacquainted  with^ 
and  neither  of  them  perhaps  allowing  the  oppoGte  fyftem 
that  real  merit  which  is  abundantly  to  be  found  in  ea^h  (a}* 

c  Rog.  Bacon,  ettat,  per  Selden  in        4  Joan.  Sarifbnricftf*     Mfcrat.  t^ 
Tletam»  ^%  6.  in  Fort^%  '•  33*  ^^  I^^*     »•  • 
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(a)  Though  the  civil  law,  in  matters  of  contraft  and  the  general 
commerce  of  life,  may  belbunded  in  principles  of  natural  and  uni- 
verfal  juftice,  yet  th^  arbitrary  and  defpotic  maxims,  which  recom- 
mended it  as  a  favourite  to  the  pope  and  the  Romifh  clergy,  ren* 
dered  it  defervedly  odious  to  the  people  of  England,  ^odprtn^ 
tipi  pla£uit  legU  kabet  vigorfm,  (Inft.  1. 1!.  6.)  the  ma^a  charta 
of  the  civil  law,  could  never  be  reconciled  with  the  juScium  pa* 
rium  vcl  lex  inra* 

C  2  Thi. 
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This  appears,  on  the  one  hand,  from  the  fpleen  with  whtcK 
^he  monaftic  writers*  fpeak  of  our  municipal  laws  upon  all 
Qccafions ;  and,  on  the  other,  from  the  firm  temper  which  the 
nobilit J  (hewed  at  the  famous  parliament  of  Merton :  when 
the  prelates  endeavoured  to  procure  an  zGt,  to  declare  all 
baftards  legitimate  in  cafe  the  parents  intermarried  at  attf 
time  afterwards;  alleging  this  only  reafon,  becaufe  holy 
church  (that  is,  the  canon  law)  declared  fuch  children  legi* 
timate:  but  **  all  the  earls  and  barons  (fays  the  parliament 

^  **  roll^)  with  one  voice  anfwered,  tliat  they  would  not  change 

*^  the  laws  of  England,  which  had  hitherto  been  ufed,  and 
^'  approved/'  And  we  find  the  Came  jealoufy  prevailing 
above  a  century  afterwards  ^  when  the  nobility  declared 
with  a  kind  of  prophetic  fpirit,  "  that  the  realm  of  England 
*<  hath  never  been  unto  this  hour,  neither  by  the  confent  of 
ic  0yr  lord  the  king  and  the  lords  of  parliament  (ball  it  ever 

f  20  ]  "  he,  ruled  or  governed  by  the  civil  law  **/*  And  of  thit 
temper  between  the  clergy  and  laity  many  more  inftancea 
might  be  given. 

While  things  were  in  this  (ituation,  the  clergy,  finding 
it  impoflible  to  root  out  the  municipal  law,  began  to  with- 
draw themfelves  by  degrees  from  the  temporal  courts  s  and 
lo  that  end,  very  early  in  the  reign  of  king  Henry  the  thirds 
epifcopal  conftitutions  were  publiihed  ^,  forbidding  all  eccle* 
fiaftics  to  appear  as  advocates  in  foro  faeculari :  nor  did  they 
.  tong  continue  to  a£i  as  judges  there,  not  caring  to  take  the 
oath  of  office  which  was  then  found  neceflary  to  be  admtnt« 
ftSred,  that  they  (hould  in  all  thingi  determine  according  to 
the  law  and  cuftom  of  this  realm'';  though  they  ftill  kept 
poflefljon  of  the  high  office  of  chanceHor,  an  office  tfataof 
little  juridical  power;  and  afterwvds,  as  it's  bufinefs  in« 

^  7<im»  iW.  5.  x6.  Polydor.  Virgil.  f  xiRie.IL 

ff:/i.  /.  9.  ^  S«Iden.  ym.  Aagltr^  !,  %i  %  43* 

•    f  Stat,  Mtrton.  20  Hfff.  ///.  r«  9*  Et  In  Ftt^c,  «.  33. 

•mnei  €9mtes  et  hMrtntt  mma  «bm  rejfn*  i  Speiman.    Cemid*    A*  D.     fa  17* 

4frun{^  fuc/i  noluKt  Uiet  Aaglw  mtatre^  WilkiM,  W.  1.  ^.  574.  599* 

fU0t  hucu/ijut  vJittttMeJunt  et  ajfrthudg,  k  Sddcm.  in  Fittam.  9.  |. 
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creafcd  by  degrees,  they  modelled  the  procefs  of  the  court  at 
ihcir  own  difcretion. 

« 

But  wherever  they  retired,  and  wherever  their  authority 
extended,  they  carried  with  them  the  fame  zeal  to  introduce  ' 
the  rules  of  the  civil,  in  excluCon  of  the  municipal  law.  This 
appears  in  a  particular  manner  from  the  fpiritual  courts  of  * 
sdl  denominations,  from  the  chancellor's  courts  in  both  our 
univerfities,  and  from  the  high  court  of  chancery  before  men*  ' 
tioned ;  in  all  of  which  the  proceedings  are  to  this  day  in  a 
courfe  much  conformed  to  the  civil  law :  for  which  no  tole- 
rable reafon  can  be  ai&gned,  unlefs  that  thefe  courts  were 
all  under  the  immediate  dire£lion  of  the  popifh  ecclefiaftics, 
among  whom  it  was  a  point  of  religion  to  exclude  the  muni- 
cipal law  ;  pope  Innocent  the  fourth  having  forbidden'  the 
very  reading  of  it  by  the  clergy,  becaufe  it's  decifions  were  not 
founded  on  the  imperial  conftitutlons,  but  merely  on  the  cuf- ' 
toms  of  the  laity.     And  if  it  be  confidered,  that  our  univerfi- 
ties began  about  that  period  to  receive  their  prefent  form  of 
fcholaftic  difcipline;  that  they  were  then,  and  continued  to 
be  till  the  time  of  the  reformation,  entirely  under  the  influ-  [  3i  ^ 
ence  pf  the  popiOi  clergy  \  (fir  John  Mafon  the  firft  proteft- 
ant,  being  alfo  the  firft  lay,  chancellor  of  Oxford  *,)  this  will 
lead  us  to  perceive  the  reafon,  why  the  ftudy  of  the  Romaa 
laws  was  in  thofe  days  of  bigotry*"  purfUed  with  fuch  alacrity 

1  M.  Parit  a/  ^.  D.  1 1 54.  *^  4ulvoesti  wuaaf^atur  m  trihai  j  i/aump 

■  There  caonoc  be  a  ftrongc^  inftaocc  "  juod  Mneat    omnia    tontra  juditem 

of  the  tbfurd  and  faperftitious  venera-  <*  jupum  ^  fapienttm  ;    ficuaJop    quod  . 

tion  that  was  paid  to  cbefe  lawiy  than  **  contra  adverfarmm  afiutim  &  fagacem% 

tbac  ^  moft  learned  writers  of  the  **  ttrtiof  quod  ia  caufa  dejptrata:  fed 

times  thought  t^y  ^wld  not  form  a  *<  hoaAJftma  virgOf  contra  Judicem,  Japi^ 

perft^   chara^er^   even  of  the  bleilcd  "  entljfimumy  Domnum ;  cwtra  advtrfrm 

vifgiji,  without  making  her  a  ciriUaa  **  rhm  caiiid'fimumf  dyaholttm  \  in  cau"' 

andacaoooift;  which  Albcrtus  Msg-  **  fi  noftra  defpcrata\  fentautam  opta<m 

B«s>  the  renowned  dominicao  doAor  of  <<  tarn  ohthnnt,'**    To  which  an   emi« 

the  thirteenth  century,  thus  prOYes  io  n^t  francifcan»   two  ceotorits   after- 

his  Samma  do  iaadihus  cbrififtrae  mrm  wards,  Bernsrdinos  de  Bugi  (Mofia/ef 

gimt   (divinum  magis  fuam  bumanum  part,  ^,  farm,  ^,)  very  gravely  fobjoina 

opus)  qu.  %^.  ^  5.     **  Itm  quod  jura  this  note.     <<  N*c  nndetur  imongruum 

4*  eiviiia^  &  ^^^'»  ^  dtcreta  fcivit  in  **  mulieres  bahert  poritiam  yVv*     l*egit 

f  ^wnnoy  probatur  boc  mtdis  Japitntia  <<  tur  tnim  dt  uxort  JoannU  Andrtao. 

C  3  «  gloffittrit^ 
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in  thcfe  feats  o£  learning ;  and  why  the  common  law  waa 
entirely  defpifedi  ^d  efteemed  little  better  than  heretical* 

Akd^  Cnce  the  feformattonf  many  caufes  have  coniplred 
to  prevent  it's  becoming  s^  part  of  academical  education.    As^ 
firft^  long  uiage  and  eftablilbed  cuitom ;  which,  as  in  every 
thing  elfe,  fo  cfpecially  in  the  forms  of  fcholaftic  exercife» 
have  juftly  great  weight  and  authority.    Secondly,  the  real 
intrinfic  merit  of  the  civil  law,  confidered  upon  the  footing 
of  reafon  and  not  of  obligation,  which  was  well  known  to 
the  inftru^bor^  of  our  youth ;  and  their  total  ignorance  of  the 
merit  of  the  common  law,  though  it's  equal  at  leaft,  and  per-* 
haps  an  improvement  on  the  other.     But  the  principal  rea« 
fon  of  all,  that  has  hindered  the  introdudion  of  this  branch 
of  learning,  is,  that  the  ftudy  of  the  common  law,  being  ba^ 
iiifhed  from  hence  in  tl)e  times  of  popery,  has  fallen  into  a 
quite  different  channel,  and  has  hitherto  been  wholly  cultl«p 
vated  in  another  place.   But  as  the  Ipng  ufage  and  eftabliihed. 
cuftom,  of  ignorance  of  the  lawa  of  the  land,  begin  now  to 
be  thought  unreafonable  \  and  as  by  thefe  means  the  merit 
r  M  1  ^^  thofe  laws  will  probably  be  more  generally  known }  we 
may  hope  thaf  the  method  of  ftudying  them  will  foon  revert 
to  it's  anrient  courfe,  and  the  foundations  at  leaft  of  that 
fcicnce  will  be  laid  in  the  two  univerfities;  without  being 
cxclttfively  confined  to  the  channel  wh^cl^  ;(  fell  iilto  at  the 
times  I  have  juft  been  defcribing. 

For,  being  then  entirely  abandoned  by  the  clergy,  a  few 
ftragglers  excepted,  the  ftudy  and  practice  of  it  devolved  06 
courfe  into  the  hands  of  laymen :  who  entertained  upon  their 
parts  a  moft  hearty  averfion  to  the  civil  law  S  and  made  no 
Icruple  to  prpfefs  their  cpptempt^  nay  even  their  ignorance^ 

f<  gUffUorbt   fu»d  tanta^i  fnittam  in  fihv*  IJL  14*  who  M  caofed  a  c«r* 

•<  utrtqut  jufi   bahmif   ui  fubtkf  in  tain  prior  to  be  romifioned  to  anfwer  at 

f  j€b»Hs  Ugtrt  aufa  fi.**  Avignon  for  ere£Hng'an  oratory  cmtrtf 

t  FortefCk  4UiaMd%  Lit*  c,  25.  wbiBititnem  novi  ofms ;  by  wbich  words 

0*  Tbj<  reinarkabiy  appeared  ia  the  Mr  Seldao,  (in  FUt.  S.  5.)  very  jufify 

^  of  the  abbot  of  Torao,  M,  4^  QUdtrHa&ds  to  be  meauit  the  title  Je  mi 

(ftr'n 
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pf  k»  ia  the  moft  public  maniter.  Bttt  ftall  as  £he  Manet 
mi  leamiog  was  greatty  on  the  fide  of  tbe  ckj^j ^  and  as  tht 
comiaon  law  was  no  longer  taugit^  as  fermerlyj  in  any  paii 
of  the  ktBgdonii  it  muft  have  been  fubjeAed  to  many  incon« 
veniences^  and  perhsqps  would  hare  been  gradually  loft  aind 
overrun  by  the  civile  (a  iufpicion  well  juftified  from  the  fre*' 
quent  tranfcripts  of  Juftinian  Co  be  met  with  in  Bra£ion  and 
Tleta,)  had  it  not  been  for  a  peculiar  incident,  which  hap- 
pened at  a  very  critical  timiSj  and  contributed  greatly  to  it's 
fiupport. 

The  incident  which  I  mean  was  the  fixing  the  court  of 
common  pleas,  the  grand  tribunal  for  difputes  of  property^ 
to  be  held  in  one  certain  fpot  \  that  the  feat  of  ordinary  juftice 
might  be  permanent  and  notorious  to  all  the  nation*     For- 
merly that,  in  conjunfibion  with  all  the  other  fuperior  courts^ 
was  held  before  the  king's  capital  jufticiary  of  England,  in  r  23  1 
the  auJs  repSi  or  fuch  of  his  palaces  wherein  his  royal  perfon 
refided ;  and  removed  with  his  houfehold  from  one  end  of  the 
kingdom  to  the  other.  This  was  found  to  occafion  great  in* 
convenience  to  the  fuitors ;  to  remedy  which  it  was  made 
an  article  of  the  great  charter  of  liberties,  both  that  of  king 
John  and  king  Henry  the  third '«  that  *<  common  pleas  flhould 
^  no  longer  follow  the  king's  court,  but  be  held  in  fiome 
**  certain  place  :"  in  confequence  of  which  they  have  ever 
lince  been  held  (a  few  neceflary  removals  in  timet  of  the 
plague  excepted)  in  the  pal^oe  of  Weftminfter  only.    This 
brought  together  the  profeflbrsof  the  municipal  lav,  who  be* 
fore  were  difperfcd  about  the  kingdom,  and  formed  them 
into  an  aggregate  body;  whereby  a  fociety  was  eftablifbed  of 


•ftm  immutkn*  both  in  the  ciril  and  **  hibftionem  novi  operlff  a^  sipaanm 

canon  lawfy  (P/*.  39.  i.  C.  S.  ii.  and  ^  teitdment :"    and  juftict  Schaiddow 

Deereial.  not  Eiftrtw.  5>  $a*)  wbecrby  ffieoda  tbe  matier  but  little  by  infbnn- 

tlu  etcSien  of  any  nevr  buildings  in  ing  him,  that  they  figniry  a  reftitution  m 

pr^adioe  of  mote  antient  ooei  was  pro-  tbHr  taw :  for  which  ma(«ii  he  ^ry  fagely 

hibiOKi.    But  SIcipwiih  the  iung*s  fer-  refolves  to  pay  no  (»rt  of  regard  to  them» 

jcanty  and  afterwards  chief  baron  of  the  «  Cw  n'efi  pu  un  rsftttuikn  in  Itgr  A/i 

Eiche^iier,  dednres   them  to  .be  flat  **  pur  que  a  ceo  n'axcaut  rtgvdy  Sfc.** 

ffOBifeaib)  <<  in  cauf  faroUj  (ootrtb-  f  c,  lu 

C  4                             perfon?, 
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perfens,  who,  (as  Spelman^  obferves,)  addiAing  themfelves 
vboUy^to  the  ftudy  of  the  laws  of  the  land,  and  no  longer 
eoofidering  it  as  a  mere  fubordintte  fcience  for  the  amufe- 
ment  of  kifure  hoursi  ioon  raifed  thofe  laws  to  that  pitch  of 
perfe£lion,  which  they  fuddenly  attained  under  the  aufpicea 
of  our  Englilh  Juftinian^  king  Edward  the  firft. 

In  confequence  of  this  lucky  aflemblage,  they  naturally  fell 
into  a^  kind  of  collegiate  order,  and,  being  excluded  from  Ox- 
ford and  Cambridge,  found  it  neceflary  to  eftablifh-  a  new 
univcrGty  of  their  own.  This  they  did  by  purchafing  at  va- 
rious tines  certain  houfes  (now  called  the  inns  of  court  and 
pf  chancery)  between  the  city  of  Weftminfter,  the  place  of 
tiolding  the  king's  courts^  and  the  city  of  London  ;  for  ad- 
vantage of  ready  accefa  to  the  one,  and  plenty  of  proviGona 
in  the  other'.  Here  excrcifca  were  performed,  ledures 
read,  and  degrees  were  at  length  conferred  ia  the  common 
law,  as  9t  other  ufiiverGties  in  the  canon  and  Civil.  The  de^ 
grees  were  thofe  of  barrifters  (firft  ftilcd  ^prentices  •  from 
C  24  ]  apprendrci  to  learn)  who  anfwered  to  our  bachelors  :  as  the 
flate  and  degree  of  a  kxicznX^ ^  fervieniU  ^d  legem^  did  tQ 
that  of  4o£tor« 

4  Cloffkr,  3^  ty  of  the  coif  hi  the  fame  autlior*8  hifto« 

T  Forcefc.  c,  48^  ry  of  England,  jS.  D*  1259*  in  the  caft 

*"  •  Apprentices  or  barriders  feem  tx>  of  one  William  de  Buflfy ;  who»   being 

hare  been  fird  appointed  by  an  ordi-  called  to  account  for  his  great  knavery 

iiance  of  king  Edwafd  the  fiift  in  par-  and  mal-pradicesi  claimed  the  benefit  of 

liament,  in  the  2oih  yeaf  of  h'ls  reign,  bis  orders  or  clergy,  which  till  then  re« 

(Spclm,   Gioffl   3y.       pugdaie,   Orig*  roSiined  an  entire  fecret  ^  and  (o  that  en4 

jurid.  55.)  v»hiit  ligamenta  (o'tfae  Juaefoh/ertf  ut  pa» 

s  The  firft  mention  which   I  have  Urn  monfirartt  fi  tonjuram  habtrt  claica* 

yiet  with  in  our  law  books  of  ferjeancs  or  lem  \  Jed  wn  tfi  fermifut,'-'^^$aui/ti 

countora,  is  in  the  ftatute  of  Weftm.  l.  vero  eum  arripiens,  nan  Jar  coifat  ligcmna 

3  Edw.  I*  (;.  %^»  ajid  in  Horn*s  Mirror,  Jed  ptr  guttitr  eum  affribendens^  trg:dt  ad 

f.  I.  §  |o.  c*  2»  §  5*  C'  3*  §  1*  in  (he  carjctrtm.      And  hence, fir  H.  Spelmaa 

fuxie  reign.    Bul  M.  Paijs  in  his  life  of  conjedures,  (Glojfar,  335>)  that  coift 

John  II.  abbptof  St.  Aib9n*s,  which  he  were  introduced  to  hide  ;he.  tonfure  of 

vnrote  in  \^Six  V)  Heq.  III.  fpeaks  of  fiich  reqegade clerks,  asweie  ftiU  tempt- 

advocates  at  the  con^mon  la>y,  or  coqntors,  ed  to  remain  in  the  fecular  courts  in  the 

(y«M  banci  narrator ti  vulgariter  ^pe//a.»  quality  of  advocates  v  judges,  notwii)^ 

pvi,)  as  of  an  order  of  men  well  known.  ftaadiQg  their  Mobibiuon  by  caoQii. 

Aod  we  have  an  example  of  th;  antiyii« 


§  It  fif  the  Law^  j^* 

The  crown  feems  to  havefoon  taken  under  it's  proteftioi\ 
fftiis  infant  feminary  oP common  lawj  and,  the  more  efieQa* 
ally  to  fofter  and  cheriOi  it,  king  Henry  the  third,  in  the  nine* 
tieenth  year  of  his  reign,  iflued  out  an  order  dire£led  to  the 
snayoT  and  (heriffs  of  London,  commanding  that  no  regent  of 
any  law  fchooU  within  that  city  fliould  for  the  future  teach 
lai^  therein  \  The  word,  law,  or  /egej,  being  a  general  term, 
may  create  fome  doubt  at  thia  diftance  of  time  whether  the 
teaching  of  the  civil  law,  or  the  common,  or  both,  is  hereby 
itftrained.  But  in  either  cafe  it  tends  to  the  fame  end,  lif 
the  civil  law  only  is  prohibited,  (which  is  MrSelden's^opl, 
nion,}  it.b  then  a  retaliation  upon  the  clergy,  who  had  ez« 
dudcd  the  common  law  from  their  feats  of  learning.  If  the 
municipal  law  be  alfo  included  in  the  reftri£lion,  (as  fir  Ed< 
ward  Coke  ^  underftands  it,  and  which  the  words  feem  to 
import,)  then  the  intention  is  evidently  this  ;  by  preventing 
private  teachers  within  the  walls  of  the  city,  to  colled  all 
the  common  lawyers  into  the  one  .public  univeriity,  whidi 
was  newly  inftituted  in  the  fuburbs« 

In  this  juridical  univerfity  (for  fuch  it  is  inCfted  to  have  £  25  J 
been  by  Fortefcue  ^  and  fir  Edward  Coke  *)  there  are  two 
forts  of  collegiate  houfes;  one  called  inns  of  chancery,  in 
which  the  younger  ftudents  of  the  law  were  ufually  placed, 
'<  learning  and  ftudying,  fays  Fortefcue  %  the  originals,  and . 
'*  as  it  were  the  elements  of  the  law ;  who,  profiting  therein, 
'.*  as  they  grew  to  ripenefs,  fo  were  they  admitted  into  the 
'<  greater  inns  of  the  fame  ftudy,  called  the  inns  of  court." 
And  in  thefe  inns  of  both  kinds,  he  goes  on  to  tell  us,  the 
knights  and  barons,  with  other  grandees  and  noblemen  of 
the  realm,  did  ufe  to  place  their  children,  though  they  did 
not  defire  to  have  them  thoroughly  learned  In  the  law,  or  to 
get  their  living  by  it's  praftice  :  anJ  that  in  his  time  there 
were  about  two  thoufand  ftudents  at  thefe  feveral  inns,  all 
of  whom  he  informs  us  were^/fi  nobilium^  or  gentlemen  borxu 

«  Nt  aliguis  fcbohs  rtgent  dt  Ugihw        ^  m  TUt%  S.  s. 
IN  enAtm  uvitatt  tit  (atten  ik\dtm  iegts        '  %  Inft*  proem*        7  <•  49* 
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HlNCB  it  k  evident*  tbzt  (thottgh  under  tbe  influeace  of 

the  monks  our  univerGties  neglected  this  ftudy,  yet)  in  the^ 

time  of  Henry  the  fixth  it  was  thought  highly  neccffiuy^  and 

was  the  univerfal  praAice,  for  the  young  nobility  and  gentry 

to  be  inftru£led  in  the  originals  and  elements  of  the  laws* 

But  by  degrees  this  cuftom  has  fallen  into  difufe ;  fo  that  ia 

the  reign  of  queen  Elizabeth  fir  Edward  Coke  ^  does  not 

reckon  above  a  thoufand  ftudentSs  and  the  number  atprefent 

is  very  confiderably  lefs.    Which  feeme  principally  owing 

to  thefe  reafons :   firft,  beeaufe  the  inns  of  chancery  being 

now  almoft  totally  filled  by  the  inferior  branch  of  the  pm«> 

f  effion^  are  neither  commodious  nor  proper  for  the  refort  of 

gentlemen  of  any  rank  or  figure ;   fo  that  there  are  very 

rarely  (3}  any  young  ftudents  entered  at  the  inns  of  chancery : 

fecondly,  beeaufe  in  the  inns  of  court  all  forts  of  regimea 

and  academical  fuperintendance,  either  with  regard  to  morals 

or  ftttdiesy  are  found  impradicable«  and  therefore  entirely 

negle&ed :  laftly,  beeaufe  perfons  of  birth  and  fortune,  after 

having  finiihed  their  ufual  courfes  at  the  univerfities,  have 

»  ^  <^  feldom  leifure  or  refolution  fufiicient  to  enter  upon  a  new 

^  fcheme  of  ftudy  at  a  new  place  of  inftruftion.     Wherefore 

few  gentlemen  now  refort  to  the  inns  of  court,  bCit  fuch  for 

«    whom  the  knowledge  of  pradice  is  abfolutely  neceflary } 

fuchi  I  mean,  as  are  intended  for  the  profeflion :  the  reft  of 

our  gentry  (not  to  fay  our  nobility  alfo)  having  ufually  re^ 

b  3  Rep.  pref. 

(3)  The  isms  «f  court  are,  the  Inner  Temple,  Middle 
Temple,  Lbcoln's  Inn,  and  Ckay's  Inn,  firom  which  focieties 
adone,  ftudents  are  called  to  the  bar.  The  inns  of  chancery 
are,  Clifford's  Inn,  Clement's  Inn,  Lion's  Xnn,  New  Inn,  Fumi- 
val's  Inn,  Thavies's  Inn,  Staple's  Inn,  and  Barnard's  Inn.  Thefe 
are  fubordinate  to  the  inns  of  court  $  the  three  $rft.  belong  to  the 
Inner  Temple,  the  fourth  to  the  Middle  Temple,  the  two  next  to 
Lincoln's  Inn,  and  the  two  laft  to  Gray's  Inn.  (Dug.  Orig.jurid> 
3ao  &  pqffinr*)  Gentlemen  arp  never  entered  at  prcfent  in  the 
inns  of  chancery  with  an  intention  of  being  called  to  the  bar,  for 
admiffion  there  would  now  be  of  no  avail  with  regard  to  the  time 
and  attendance  required  by  die  inns  of  court. 
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ti^d  to  their  eftates,  or  vifited  foreign  kingdoms,  or  entered         ^ 
upon  public  life,  without  any  inftra£tion  in  the  laws  of  tho 
land,  and  indeed  with  hardly  any  opportunity  of  gaining  in* 
ftru£lioii9  unlef3  it  can  be  afforded  them  in  thefe  feats  of 
learning. 

And  that  thefc  are  the  proper  placet,  for  affording  allift-* 
9Dces  of  thii  kind  to  gentlemen  of  all  ftations  and  degrees* 
cannot  (I  think)  with  any  colour  of  reafon  be  denied.  For 
pot  one  of  the  objedions,  which  are  mude  to  the  inns  of 
court  and  chancery,  and  which  I  have  juft  now  enumerated, 
will  hold  with  regard  to  the  univerGties.  Gentlemen  maf 
here  aflbciate  with  gentlemen  of  their  own  rank  and  degree. 
}(or  are  their  condu£l  and  ftudies  left  entirely  to  their  own 
difcretion  \  but  regulated  by  a  difcipline  fo  wife  and  exa£l, 
yet  fo  liberal,  fo  fenfible,  and  manly,  that  their  conformity 
to  its  rules  (which  does  at  prefent  fo  much  honour  to  our 
youth)  is  not  more  the  effe£i  of  conftraint  than  of  their  own 
inclinations  and  choice.  Neither  need  they  apprehend  too 
long  an  avpcation  hereby  from  their  private  concerns  and 
amufements,  or  (what  is  a  more  noble  objed)  the  fervice  of> 
t^eir  friends  and  their  country.  This  ftudy  will  go  hand  in 
hand  with  their  other  purfuits :  it  will  obftru£l  none  of  them  \ 
it  will  ornament  and  afllft  them  all. 

But  if,  upon  the  whole,  there  are  any  ftill  wedded  to  mo- 
naftic  prejudice,  that  can  entertain  a  doubt  how  far  this  ftudy 
is  properly  and  regularly  academical^  fuch  perfons  I  am  afraid 
either  have  not  confidered  the  conftitution  and  defign  of  an- 
Univerfity,  or  elfe  think  very  meanly  of  it.  It  mufl:  be  a  de- 
plorable narrownefs  of  mind,  that  would  confine  thefe  feats 
of  inftru&ion  to  the  limited  viewi  of  one  or  two  learned 
profeflions,  To  the  praife  of  this  age  be  it  fpoken,  a  more 
open  and  generous  way  of  thinking  begins  tlow  univerfally  [  17  ] 
fo  prevail.  The  attainment  of  liberal  and  genteel  accom- 
plilhments,  though  not  of  the  intelledlual  fort,  has  been 
thought  by  our  wifeft  and  moft  aiFe£lionate  patrons  \  and 

c  Lord  chancdloff  CUieadoo,  in  his    p.  325*  appcan  to  have  beeo  ver/  foli« 
|i«2ogi|C  9f  cflu^aCioOi  Moongblt  tiaQs,    cltous,  ihat  it  mtght  be  oatde  <'  a  part 

••of 
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very  lately  by  the  whole  univerfity  *,  no  fmall  improvement 
of  our  autient  plan  of  education :  and  therefore  I  may  fafelf 
a$rm  that  nothing  (bow  unufual  foever)  is^  under  due  regu- 
lationSj  improper  to  be  taught  in  this  place,  which  is  proper 
for  a  gentleman  to  learn.  But  that  a  fcience,  which  diftin* 
gviihes  the  criterions  of  right  and  wrong;  which  teaches  to 
eftablifh  the  one,  and  prevent,  punifii,  or  redrefs  the  other  ; 
which  employs  in  it's  theory  the  nobleft  faculties  of  the  foul^ 
%Xki.  exerts  in  it's  pradiice  the  cardinal  virtues  of  the  heart  | 
a  fcience,  which  is  univerfal  in  it's  ufe  and  extent,  accomroa« 
dated  to  each  individual,  yet  comprehending  the  whole  coffh- 
munity ;  that  a  fcience  like  this  (hould  ever  have  been  deemed 
unneceflary  to  be  ftudied  in  an  univerfity,  is  matter  of 
aftonifhment  and  concern.  Surely,  if  it  were  not  before  an 
objed  of  academical  knowlege,  it  was  high  time  to  make  it 
one :  and  to  thofe  who  can  doubt  the  propriety  of  its  recep* 
tJOii  among  us,  (if  any  fuch  there  be,)  we  may  return  an  an*, 
fwer  in  their  own  way,  that  ethics  are  confefledly  a  braadt 
of  academical  learning ;  and  Ariftotle  Umfelf  has faid^  fpeak* 
lOg  of  (he  laws  of  his  own  country,  that  jurifprudence,  or 
the  knowlege  of  thofe  laws,  is  the  principal  and  moft  perfe{| 
branch  of  ethics  ^« 

*  Fs.OM  a  thorough  conviction  of  this  truth,  our  munificent 
benefa&or,  Mr  Viner,  having  employed  above  half  a  century 
jo  amaffing  materials  for  new- modelling  and  rendering  more, 
commodious  the  rude  ftudy  of  the  laws  of  the  land,  configned 
|[  28  }  both  the  plan  and  execution  of  thefe  his  public^fpirited  de« 
figns  to  the  wifdom  of  his  parent  univerfity.  Refolving  to 
dedicate  his  learned  labours  ^*  to  the  benefit  of  poilerity  and 

««  of  tht  ornament  of  oar  leained  aca.  from  hli  noble  defcendants,  on  ooadi- 

<<  demicty    to    teach  the  qualities  of  tion  to  apply  the  profits  arifin^  from  it*a 

^  riding,  dancing,  and  fencing,  at  thofe  publication   to  the  eftabliihment  of  a 

<<  hoars  when  more  ferioua  exercifes  managt  in  the  oniTerncy. 

«  Ihould  be  intermitted.^  e  TUiot  /buiXi^;t  «(tTiiy  vn  rv;  riXtuif 

d  By  accepting  in  foil  cooTOcatioa  the  •{irvf  XX^^"*  *•''*    ^'^^*  ^  Nkvmoih^ 

fcmailMier  of  Lord  Clareadoiii'8  hiilory  /.  5.  c.  3* 

\     .  ?5  the 


^  I.  .  of  the  luKVf.  %l 

«.«  Ac  perpetual  fenrice  of  his  country  ^**  be  was  fcnGble  he 
could  not  perform  his  refolution  in  a  better  and  nnore  effec- 
tual matiner,  than  by  extending  to  the  youth  of  this  place^ 
Aofc  affiftances  of  which  he  fo  well  remembered  and  fo 
heartily  regretted  the  Want.  And  the  fcnfe,  which  the  uni- 
▼erfity  has  entertained  of  this  ample  and  moft  ufeful  bene- 
ULC&on^  muft  appear  beyond  a  doubt,  from  their  gratitude 
m  receiving  it  with  all  poffible  marks  of  eftecm';  from 
their  alacrity  and  unexampled  difpatch  in  carrying  it  into 
execution  ^;  and,  above  all,  from  the  laws  and  conftitutions 
)>y  which  they  have  effcAually  guarded  it  from  the  negledfc 
and  abufe  to  which  fuch  inftitutions  are  liable  '•    We  have 

• 

^  See  tbe  preface  to  the  dgbteenth  probtbly  be  fuAcient  hocafter  to  fodiii 

voluat  of  his  abridgncnt.  another  feUowihip  and  rcholardiip»  or 

Z  Mr  Ytncr  is  carolled  Mnong   the  three  inof«   fcbolarihipi,   at  AalL  ba 

public  beacfaAort  of  the  vaWerfity.  by  thought  moft  expedient. 

decree  of  coafocation.  I  .The  ftatuies  are  in  f^bflaace  •• 

i»  Mr  Viner  died  Jane  $»  1756.  •  Hii  foUows. 

eCeds  were  colleded  aod  fettled^  near  i.  That  the  accounts  of  this  bene* 

a  volume  of  his  work  printed,  almoft  fadlon  be  feparacely  kept|  and  annualiy 

the  whnle  difpofed  off  and  the  accounts  audited  by  the  delegates  of  accounts  an4 

made  up^  in  a  year  and  a  half  from  hit  profefTor,  and  afterwards  reported  to  coa- 

deecafey  by  the  very  diligent  aad  worthy  vocation. 

adminiftiaton  with  the  will  annexed^  %.  That  a  profeiTorfhip  of  the  lawa 

(Dr  Weft  and  Dr  Good  of  Magdalene,  of  England  be  eftabiiOied,  with  a  falary 

Dr  Whalley  of  Oriel*    Mr  Buckler  of  of  two  hundred  pounds  ptr  annum  \  the 

AO  Souls,  and  Mr  Betts  of  Univerfity  profeObr  to  be  cle&ed  by  convocationy 

college,)  to  whom  that  care  was  confign-  and  to  be  at  the  time  of  bis  ele^kion  ac 

cd  by  the  uaiverfity.   Another  half  year  kaft  a  mafter  of  artt  or  bachelor  of  civil 

was  employed  in  confidcring  and  fettling  law  in  the  onivcrfity  of  Oxford,  often 

a  plaa  of  the  propofed  inftitution,  and  years  ftandiog  from  his  matriculation  ) 

in  framing  the  ftatotes  therf  upon,  which  and  alfo  a  barrifter  at  law  of  four  years 

vctxt  finally  confirmed  by  convocation  ftanding  at  the  bar. 

an  the  3d  of  July  175S.     The  profef-  3.  That  fuch  profeflbr  (by  bimfelf, 

lor  was  deded  00  the  20th  of  Odober  or  by  deputy  xa  be  previoufly  approve^ 

/(blowing,  and  two  fcholars  on  the  fuc-  by  convocation)    do  read  one  folemn 

ceeding  day.    And,  laftly,  \i  was  agreed  public  lecture  on  the  laws  of  England, 

at  the  annual  audit  in  1761,  to  eftablifli  and  in  the  Engliih  language,  b  every 

a  feUowftip ;  and  a  fellow  was  accord-  academical  term,  at  certain  ftated  times 

logly  eleded  In  Janaary  foUowing.<«  previous  to  the  commencennent  of  the 

The  relidae  of  this  fund,  ari6ng  from  common  law  term  \   or  forfeit  twenty 

Iha  fide  of  Mr  Vincr^s  abridgment,  will  pounds  for  every  omiilioa  to  Mr  Vi- 
ner*! 


•  ■ 
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ften  flfi  tiniverfal  emtilation^  who  bell  fliould  underltand,  oi' 
Inoft  faithfully  purfue,  the  defigns  of  our  generous  patron  i 

mtU  fBDenl  fond  i   <Dd  Ch  (by  lum^  tf  o,  aecoi^iflg  to  the  AUt  of  Mx  \U 

lelfy  or  by^cfuty  Cd  be  approved^  if  dc-  aer*t  rdvcsues. 

cafional,    by    the  vice-cbaacellor   tod  6«  That  every  feHow  be  tIeAed  by 

prodors;  or^  if  perntneot,  both  the  coovoeAkmy  ud  at  the  tiine  of  eleftioa 

tkuk  aod  the  deputy  to  be  eimoaUy  ap*  be  onAairiedy  and  at  leaft  a  Malter  oi 

pcoved  by  eoovocatioi])  do  yearly  read  aru  or  bachelor  of  cWil  iaw»  aadamem* 

one  complete  courfe  of  le6hires  on  the  ber  of  feme  college  or  haU  in  the  iinU 

laws  of  England^  and  in  the  Englifli  Ian*  verfity  of  Oxford  $  the  fcbolart  of  ChSa 

goage,  eonfiftbg  of  fisty  Ic^res  at  the  foundation^  or  fach  as  have  been  fchelart^ 

leaft }  Co  be  read  daring  the  univerfity  (if  qualified  and  approved  of  by  oeove* 

term  time»  with  fuch  proper  interraU  catioB,)  to  have  the  preference :  that  if 

that  ooc  more  diao  four  lediues  may  not  a  barrtfter  when  choien,  he  be  called 

fall  within  any  fingle  week  :  that  the  ta  the   bar  within  one  year  after  hie 

fbofeflbr  do  give  a  month^a  notice  of  eledioB  §  but  do  xefide  m  the  oniverflty 

tile  tine  when  tlie  courfe  is  to  begin,  two  months  in  every  yeai«  or  in  cafe  eiif 

■id  do  read  gratis  to  the  fcholara  of  Mr  BOB-re£d<ace  do  fbrfert  6ie  iBpend  of 

Viaer*t  foondacioo)  but  may  demand  of  that  year  to  Mr  Viiier'a  gesenl  find, 

ether  auditors  fuch  gratuity  as  (haU  be  7.  That  every  fcboiar  be  defied  bf 

ftttled  from  time  to  time  hy  decree  of  convocatiooy  and  at  the  time  of  elcQioa 

convocation ;  and  that  for  every  of  the  be  unmarried^  and  a  membef  of  ioflbe 

find  fi  Jity  ledures  omitted,  the  profelibr^  college  or  hall  in  the  uetvcrfity  of  Oxford^ 

«n  complaint  made  to  the  vice- chancel-  who  ftali  have  been  antriculated  twenty^ 

lor  Within  the  year^  do  forfeit  forty  (hU»  four  cdeedar  months  at  the  leaft  j  tint 

lings  to  Mr  Viner*s  general  fund  §  the  he  do  tike  the  degree  of  bachelor  of 

proof  of  having  performed  hie  duty  to  civil  law  with  all  convenient  fpeed  (either 

Wc  upon  the  faid  profeflor.  proceeding  f n  arts  or  otherwife)  j  and  pre« 

4  •  Tr  A  T  every  profeilbr  do  continue  'vioas  to  his  taking  the  fime,  betiveen  the 

in  his  office  during  life,  uolefs  in  cafe  of  fccond  and  eighth  year  from  his  maC^i^ 

loch  miibehevioer  as  fliall  amount  to  eolation,  be  bound  to  attend  two  courfia 

iMnnition  by  the  univerfity  ftatutes ;  er  of  the  profeflbr^s  ledures,  to  be  cert}fi«| 

aniefs  he  dclcrts  the  profelfion  of  the  under  the  profeflbr^s  hand ;  and  within 

law  by  betaking  himfelf  to  another  pro-  one  year  after  taking  the  Oimt  to  b« 

ftffion  ;  or  unlefs,  after  one  admonition  called  to  the  bar ;  that  he  do  annually 

by  the  vice-chancellor  and  prodors  for  reiide  fix  months  till  he  is  of  four  years 

notorious  negle^,  he  Is  guilty  of  another  ftandiog^  and  four  months  from  that 

flagrant  omiffiofl  j  in  any  of  4riiich  cafes  dme  till  be  is  mafter  of  arts  or  bachelor 

he  be  deprived  by  the  vice-chan^^Ilor,  of  civil  law  $   after  whldi  he  be  boan4 

with  confient  of  the  houfe  of  con  voce*  to  reiide  two  months  in  every  year ;  or  la 

tion.  cafe  of  non-refldenee,  do  forfeit  the 

5.  That  (uch  a  number  of  fellow-  ftlpend  of  that  year  to  Mr  Vioer*s  ge- 

ftips  with  a  ftipend  of  fifty  pounds  per  neral  fund. 

tfmuMi,  and  fcholarihips  with  a  ftipend  S.  That  the  fcholax Alps  do  become 

of  thirty  pounds,  be  eftabliihed,  as  the  void  !n  caie  of  non-attendance  on  the 

convKation  ihali  fxom  time  to  time  er-  profcflbr,  or  not  taking  the  degree  of 

bethflof 


4  f.*  */  ti^   Law,  ^  3* 

imd  with  pleafure  we  rccoUed,  that  tliofe  who  are  moft 
diftifl^iflied  by  their  quality,  their  fortune,  their  ftation, 
their  learning,  or  their  experience,  hare  appeared  the  moft 
feeslous  to  promote  the  fuccefs  of  Mr  Viner^s  eftabliflinient. 

4 
a      « 

Thb  advantages  that  might  refult  to  the  fcience  of  the 
law  itfelf,  when  a  little  more  attended  t6  in  thefe  feats  of 
knowlege,  perhaps,  would  be  very  eonfiderable.  The  lei« 
fure  and  abilities  of  die  learned  in  thefe  retirements  might 
either  faggeft  expedients,  or  execute  thofe  dilated  by  wifer 
lieads  \  for  hnproving  it's  method^  retrenching  it's  fuper« 
llttities,  and  reconciling  the  little  contrarieties,  which  iht 
pra£lice  of  many  centuries  will  neceflTarily  create  in  any  hu- 
man fyftem :  a  talk,  which  thofe,  who  are  deeply  employed 
in  bnfinefs  and  the  more  aAive  fcenes  of  the  profeffion,  can 
liardly  condcfcend  to  engage  in.  And  as  to  the  intereft,  or 
^which  is  the  fame)  the  reputation  of  the  univerfities  them« 
fdves,  I  may  venture  to  pronounce,  that  if  ever  this  ftudy 
Ihottld  arrive  to  any  tolerable  perfeAion  either  here  or  at 
Cambridge,  the  nobility  and  gentry  of  this  kingdom  would 
not  fhortea  their  rcfidence  upon  this  account,  nor  perhaps 
enteric  a  worfe  opinion  of  the  benefits  of  academical  edu« 

iKfaelnr  of  civil  lawy  befog  dixi]f  adnw.  the  profeflbrfiiip»  fenowfhipiy  or  fchohr- 

kiAcd  fi>  to  do  by  the  vice-chaaeslloc  ii1ps»  die  profia  of  the  cunent  year  be 

and  pro^ort :  mod  diat  botk  fdiowihips  rateably  divided  between  the  predecefibi* 

and  fcholarfliips  do  espire  at  ibe  cod  of  or  hit  reprefentativesy  and  the  iiicccflor  ) 

(en  yean  after  each  refpeAive  eledion  §  aod  that  a  new  eledton  be  had  within 

«Bd  heceuio  void  in  cafe  of  grofa  mUbe-  one  month  afterwards,  luUeft  by  that 

havioar,  non-refideoce  foe  two  years  to*  meant  the  time  of  elcdion  ihall  fill  witii* 

gether,  marriage,  not  being  called  to  the  in  any  vacation^  in  which  cafr  k  be  d^ 

bar  within  the  tune  before  limitedy  (being  ftrred  to  the  firft  week  in  the  next  faU 

duly  admoniibed  fo  tt>  be  by  the  viee-  term.   And  that  before  any  convocation, 

chancellor  and  proton,)  or  ddcrting  the  ihall  be  held  for  fuch  eledian,  or  for  anf 

profei&on  of  the  law  by  following  any  other  nutter  feinting  to  Mr  Viner't  be- 

other  piofeffion :  and  thAtin  any  of  tfade  InefaCliony  ten  days  public  notice  be  given 

cafet  the  vice  duuieettor,  with  ctmfent  of  to  each  college  aod  hall  of  the  con voca« 

convocatiooy  do  diKbve  the  plict  tfftnal-  tion,  and  the  canfe  of  convoking  it. 
hf  void.  ^  See  lord  Bacon*t  propofiilt  and  offer 

9«  Tbat  in  cafe  of  any  weaacy  gf  of «  digeil; 

'I  ^  catiom 
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cation.  Neither  Ihould  it  be  confidered  a$  9  matter  of  Itgh| 
importance,  that  while  we  thus  extend  the*  pomoiria  of 
univerHtf  learning,  and  adopt  a  n^w  tribe  of  citizens  within 
[  31  j  thefe  philofopbical  walls,  we  intereft  a  very  nunverQiis  an4 
very  powerful  profeflion  in  the  prefenration  of  our  rights 
;imd  revenues* 

For  I  think  it  pad  difpute  that  thofe  gentlemen^  who 
refort  to  the  inns  of  court  with  a  view  to  pnrfue  the  pro* 
feflion,  will  find  it  expedient  (whenever  it  is  pra£licable)  to 
lay  the  previous  foundations  of  this,  as  well  as  every  other 
fcience,  in  one  of  our  learned  univerGties*  We  may  ap* 
peal  to  the  experience  of  every  fenfible  lawyer,  whether  any 
thing  can  be  more  hazardous  or  difcouraging  than  the  ufual 
entrance  on  the  (ludy  of  the  law.  A  raw  and  unexperienced 
youth,  in  the  mod  dangerous  feafon  of  life,  is  tranfplanted 
on  a  fudden  into  the  midft  of  allurements  to.pleafure,  with- 
out any  reftraint  or  check  but  what  his  own  prudence  can 
fuggeft  \  with  no  public  dire^iou  in  what  courfe  to  purfue 
his  inquiries  ;  no  private  afliftance  to  remove  the  diftrefies 
and  difBculties  which  will  always  embarrafs  a  beginner.  la 
^this  fituation  he  is  expefied  to  fequefter  himfelf  from  tb^ 
world,  and  by  a  tedious  lonely  procefs  to  extraA  the  theory 
pf  law  from  a  mafs  of  undigefted  leaniing ;  or.  elfe  by  an 
alliduous  attendance  on  the  courts  to  pick  up  theory  and 
-pra£iice  together,  fufficient  to  qualify  him  for  the  ordinary 
run  of  buflnefs.  How  little  therefore  is  it  to  be  wondered  at*, 
that  we  hear  of  fo  frequent  mifcarriages;  that  fo  many  gentle- 
men of  bright  imaginations  grow  weary  of  fo  unpromifing  a 
fearch ',  and  addi A  themfelves  wholly  to  amafements,  or  other 
Jefs  innocent  purfuits ;  and  that  fo  many  perfons  of  moderate 
capacity  confufe  themfelves  at  firft  fetting  out,  and  continue 

1  Sir  Henry  SpelniM  in  the  picface  ««  fw  Ungutm    ptngnMom^    duUtfftim 

to  his  gloflary,  h^s  siven  us  a  very  lively  «  hurbaram^  wutbtJtm  memcmmm,  aw 

piaure  of  bis  own  diftrefs  upon  tbis  oc.  **  Jm  m»  imgentm  fiim  fid  ptrpttmk 

.^afion.     «  Emlfit  mt  mtttr  LoaJimm,  «<  kuwirU  fiftinauUm^  txddk  mU  (f^ 

*«  jarit  ne/trs  capeffendi  gratia  5    atjus  «  SttrJ  rnnmttt^  fiTf  .'* 
<*  CUM  vtfiibuiuw  filttfaffcmf  rrfetipm^ 

•  V.  ever 


5  i;  of  tBe  La  w;  3» 

*T*r   dark  and  piizzlcd  during  the  Remainder   of   tlicit 
lives  I 

The  evident  i^^ant  of  fom6  afliftance  in  the  rudiments  of 
legal  knowlege  has  given  birth  to  a  praf^ice,  which  if  ever 
it  had  grown  to  be  general,  muft  have  proved  of  extremely         .   . 
pernicious  confequence*     t  mean  the  cuftom  by  fome  fo  L  3^  J 
▼ery  warmly  recommended,  of  dropping  all  liberal  educa* 
tion  j  as  of  ho  ufe  to  iliidents  in  the  law :  and  placidg  them, 
in  Wh  ftead,  at  the  defk  of  fonhe  (kilful  attorneys  in  order  to 
initiate  them  early  in  all  the  depths  of  praftice,  and  render 
them  more  dextrous  in  the  mechanical  part  of  buHnefs.     A 
fet^  inftances  of  particular  perfons,  (men  of  excellent  learn* 
ing,  and  linblemifhed  integrity,)  who,  in  fpite  of  this  method 
of  education,  have  {hone  in  the  foremoft  ranks  of  the  bar^ 
lave  afforded  fome  kind  of  fan£l'ion  to  this  illiberal  path  to 
the  profcilion,   and  biased  marty  parents,  of  (hortiighted 
judgment^  in  it's  favour :  not  confidering  that  there  are  fome 
geniufes,  formed  to  overcome  all  difadvantages,  and  that 
from  fuch  particular  inftances  no.general  rules  can  be  formed; 
nor  obferving,  that  thofe  very  petfonS  have  frequently  re- 
commended by  the  moft  forcible  of  all  examples,  the  dif- 
|>ofaI  of  their  own  offspring,  a  very  different  foundation  of 
legal  ftudicJSt  a  regular  academical  education.    Perhaps  tooj^ 
in  rehifn,  I  c6uld  now  direft  their  eyes  to  our  principal 
feats  of  jttfticc,  and  fdggeft  a  few  hints,  in  favour  of  univer- 
fity  learning  ■ :— but  hi  thcfe  all  who  hear  me,  I  know  have 
already  prevented  me. 

M^RiMC  therefore  due  allowance  fof  one  or  two  (himng 
ctceptions,  experience  may  teach  us  to  foretell  that  a  lawyer 

m  The  foat  higheft  Judicial  officct  Souls  college  5  another,  ftudent  of  Chrl  ft 
#crc  at  chiC  time  fiHed  by  geaUcmen,  Church  j  and  the  fourth  a  fellow  of 
two  of  whomhia  been  feUowa  of  Ali    Tiinity  coHcgc,  Cambridge  (^). 


(4)  The  two  firft  ^crc,  Lord  NortKington  and  Lord  Chief  Juf- 
lice  Wniee  >  the  third,  I-ord  Mansfield  ;  and  the  fourth,  SirTho* 
jnas  Clarkt,  MaAcr  of  the  Rolls* 

Vol.  L  ^  ^^« 
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thus,  educated  to  the  bar,  in  fubrervience  te  attorneys  and 
folicitors ",  will  find  he  has  begun  at  the  wrong  end.  if 
pradice  be  the  whole  he  is  taught,  pradtce  muft  alfo  be  the 
whole  he  will  ever  know  :  if  be  be  uninftrucled  in  the  ele« 
ments  and  iirft  principles  upon  which  the  rule  of  pra&icc  is 
fcunded,  the  lead  variation  from  eftabliQied  precedents  will 
totally  di(lra£t  and  bewilder  him:  ita  kx  Jcripta  ^^  is  the 
utmod  his  kaowlege  Will  arrive  at :  he  muft  never  a^irc 
to  form^  and  feldom  e^spe^  to  comprehend,  any  arguments 
drawn  a  priori^  from  the  fpirit  of  the  laws  and  the  natotal 
foundations  of  juftice. 

t  33  3  ^^^  ^^  ^^'^^  ^^' »  ^^^  (^^  ^^^  perfons  of  birth,  or  fortune, 
or  even  of  fcholaftic  education,  will  fubmit  to  the  drudgery 
of  fervituJe  and  the  manual  labour  of  copying  the  trafli  of  an 
office)  fhouid  this  infatuation  prevail  to  any  confiderable  de* 
grcc,  we  muft  rarely  cxpeft  to  fee  a  gentleman  of  diftin£lion 
or  learning  at  the  bar.  And  what  the  confequcnce  may  be, 
to  have  the  interpretation  and  enforcement  of  the  laws 
(which  include  tlie  entire  difpofal  of  our  properties,  liber- 
ties, and  lives)  fall  wholly  into  the  hands  of  obfcure  or  illite- 
rate men,  is  matter  of  very  public  concern  (5). 

•  See Kennefs  Life  of  Somner.  p.  67.  •  jy.  40.  9.  i». 


(5)  Tht  learning,  which  of  late  years  has  diftinguifbed  the  bar, 
leaves  little  reafon  to  apprehend  that  fuch  will  fpeedily  be  the  de- 
graded itaie  of  the  laws  of  England.  Our  author's  labours  and 
example  have  contributed  in  no  inconfiderabk  degree  to  refcue  tfcc 
profcflion  from  the  reproaches  of  Lord  Bolingbroke,  whofe  fenti-> 
ments  upon  the  education  of  a  barnfter,  correfpond  fo  foUy  with 
thofc  of  the  learned  j  udge,  that  they  deferve  to  be  annexed  to  this 
elegant  difl'ertation  on  the  ftudy  of  the  law. 

**  I  might  inilance  (fays  he)  in  other  profeflions,  the  obUgation 
men  lie  under  of  applying  to  certain  parts  of  hiftory  ;  and  I  can 
jiardly  forbear  doing  it  in  that  of  the  law,  in  it's  nature  the  nobleft 
and  mofb  beneficial  to  mankind,  in  it's  abufe  and  debafement  the 
moft  fordid  and  the  moil  pernicious.  A  lawyer  now  is  nothing 
more,  I  fpeak  of  ninety -nine  in  a  hundred  at  leaft,  to  nfe  feme  of 
Tally's  words,  ntft  kguleiut  quidem  camw,  ciccidui  fiW9  a&iomm^ 

(»  mntT 
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The  inccmveqieoccs  here  poihted  pot  can  never  be  eflFec- 
twily  prevented}  but  by  making  academical  education  a  pre-t 
^tious  ftep  to  the  profeflion  of  the  common  law»  and  at  the 
£une  time  making  the  rudiments  of  the  bw  a  part  of  acade-^ 
mical  education.    For  fciences  are  of  a  fociable  diipofition^ 
and  flourifh  beft  in  the  neighbourhood  of  each  other:  nor 
is  there  any  branch  of  learning,  but  may  be  helped  and  im«' 
proved  by  affiftances  drawn  from  other  ait$«    If  therefore   - 
the  ftudent  in  our  laws  hath  formed  both  his  fentiments  and 
ftyle,  by  perufal  and  imitation  of  the  pureft  claiBcal  writersi 
among  whom  the  hiftorians  and  orators  will  beft  deferve 
lus  regard ;  if  he  can  reafon  with  preciCon,  and  feparate  ar<i^ 
gumcnt  from  fallacy,  by  the  clear  fimple  rules  of  pure  unfo« 
phillicated  logic ;  if  he  can  fix  his  attention,  and  fteadily 
purfoe  truth  through  any  the  moft  intricate  dedudtion, 
by  the  ufc  of  mathematical  demonftrations ;  if  he  has  en«* 
larged  his  conceptions  of  nature  and  artj  by  a  View  of  the 
feveral  branches  of  genuine,  experimental  philofophy ;  if  he 

■  ■■    • ^ 

canibr  fonrnilammf  aueeps fyllabanm.  But  there  have  been  lawyers 
that  were  orators,  philofophers,  hiftorians :  there  have  heen  Ba* 
cons  and  Clarendons.  There  will  be  none  fuch  any  more,  till  in 
fome  better  age  true  ambition^  or  the  love  of  fame>  prevails  over 
avarice ;  and  till  men  find  leifure  and  encouragement  to  prepare 
themfelves  for  the  etcrcife  of  this  profefBon,  by  climbing  up  to 
die  vantage  grounJf  (o  my  Lord  Bacon  calls  it,  of  fcience,  inftead 
of  grovelling  all  their  lives  below,  in  a  mean  but  gainful  applica« 
tton  to  all  the  little  arts  of  chicane.  Till  this  happen,  the  profefr 
fion  of  the  law  will  foarce  deferve  to  be  ranked  among  the  learned 
profeflions ;  and  whenever  it  happens,  one  of  the  vantage  grounds 
to  which  men  muft  cUmb  is  mc^aphyfical,.  and  the  otheri  hiftori- 
cal  knowledge. 

*^  They  muft  pr^  into  the  fecr^t  receffes  of  the  human  he^,  and 
become  well  acquainted  With  the  whole  moral  world,  that  they  may 
difco«-er  the  ab(lra6l  reafoA  of  all  laws;  and  they  muft  trace  the 
iaws  of  particular  Rates,  efpecially  cf  their  own^  from  the  firft 
ft>ttgh  flcetches^  to  the  more  perfed^- draughts ;  from  the  firft  caufes 
or  occn%ms  that  p'rodiMed  them,  through  all  the  effects,  good  and 
had,  thaiCthty  produced*''  ( Stud,  of  Hift.  p«  353*  quarto  edition. ) 
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bas  impfeffed  on  his  tniiid  the  foand  mflxims  of  the  hw  of 
nature,  the  beft  and  mod  authenfic  fomidation  of  humanf 
laws  I  if,  laftly,  he  has  contemplated  thofe  maicims  reduced 
tb  a  pra£lica]  fyilem  in  the  laws  of  imperial  Rome;  if  he 
has  done  this  or  any  part  of  it,  (though  all  may  be  eafilf 
done. under  as  able  inilruAors  as  ever  graced  any  feats  of 
learning,)  a  ftudent  thus  qualified  may  enter  upon  the  ftudf 
of  the  law  with  incredible  advantage  and  reputation.     And 
[  34  ]  if>  At  the  conclufion,  or  during  the  acquifition  (rf  tbefe  ac- 
complifliments,  he  will  afford  himfelf  liere  a  year  or  two'» 
farther  leifure,  to  lay  the  foundation  of  his  future  labours 
in  a  folid  fcientifical  method,  without  thirfting  too  early  to 
attend  that  pradice  which  it  is  impoflible  he  ihould  rightly 
comprehend,  he  will  afterwards  proceed  with  the  greateit 
cafe,  and  will  unfold  the  moil  intricate  points  with  an  intu^ 
itive  rapidity  and  clearnefs. 

t  SHALL  not  infift  upon  fuch  motives  as  might  be  drawn 
from  principles  of  oeconomy,  and  are  applicable  to  particu* 
lars  only :  I  reafon  upon  more  general  topics.  And  there- 
fore to  the  qualities  of  the  head,  which  I  have  juft  enumo*^ 
rated,  I  cannot  but  add  thofe  of  the  heart ;  afFeftionate  loy- 
alty to  the  king,  a  zeal  for  liberty  and  the  conftitution,  a 
fenfe  of  real  honour,  and  well  grounded  principles  of  religion ; 
as  Aeceflary  to  form  a  truly  valuable  Englifli  lawyerj  a  Hyde^ 
a  Hale,  or  a  Talbot.  And,  whatever  the  ignorance  of  fome, 
or  unkindncfs  of  others,  may  have  heretofore  untruly  fug- 
geiled,  experience  will  warrant  us  to  affirm,  that  thefe  en- 
dowments of  loyalty  and  public  fptrit,  of  honour  and  reli- 
gion, are  no  where  to  be  found  in  more  high  perfeAion  than 
in  the  two  univerfities  of  this  kingdom. 

Before  I  conclude,  it  may  perhaps  be  cxpefted,  that  I  lay 
before  you  a  fhort  and  general  account  of  th^  method  Ij)ro- 
pofe  to  follow,  in  endeavouring  to  execute  the  truft  you  have 
been  pleafed  to  repofe  in  my  hands.  And  in  tbeiie  folema 
kclures,  which  jure  ordained  to  be  read  at  the  entrance  o£ 
every  term^  (more  perhaps  to  do  public  honour  to^-tbia  laud« 

able 
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^ble  mftitutloti,  than  for  the  private  inftruAion  of  Indivi- 
duals ^j)  1  prefume  it  will  bed  anfwer  the  intent  of  our  bene* 
£a£lor  and  the  expeftation  of  this  learned  body,  if  I  attempt 
to  illuftrate  at  times  fuch  detached  titles  of  the  Uw,  as  are 
the  mod  eafy  to  be  underftood,  and  mpft  capable  of  hif- 
torical  or  critical  ornament.  But  in  reading  the  complete 
courfe,  which  is  annually  conGgned  to  my  care,  a  m<M:e  re- 
gular method  will  be  neceiTary  ^  and»  till  a  better  is  propofed^ 
I  fliail  take  the  liberty  to  follow  the  fame  that  I  have  already  [  3 5  1 
Submitted  to  the  public  ^*  To  fill  up  and  finiih  that  outUne 
with  propriety  and  corre6bnpfs,  atod  tp  render  the  whole  in- 
telligible to  the  uninfolrmed  minds  of  beginners,  (whom  ^e 
are  too  apt  to  fuppofe  acquainted  with  ternis  and  ideas^ 
vhich  they  never  had  opportunity  to  Icarn^)  thi&muft  be  my 
ardent  endeavour,  thoigh  by  no  means  my  promife,  to  ac« 
complUb.  You  will  permit  me  however  very  briefly  tp  de- 
fcxihtf  rather  what  I  conceive  an  academical  ext^ounder  of 
the  laws  fbould  do^  than  wba^  I  hjive  ^juier  known  to  be 
jionq. 

He  (hould  conQder  his  courfe  as  a  general  map  of  the 
IaW|  marking  out  the  ihape  of  the  country,  it's  connexions 
and  boundariesi  it's  greater  divifions  and  prindpal  citied:  it 
Is  not  his  bufinefs  to  defcribe  minutely  the  fubordinate  limits^ 
or  to  fix  the  longitude  and  latitude  X)f  every  incoi^fidejrable 
hamlet.  His  attention  (hould  be  engaged,  lake  that  of  the 
readers  In  Fprtefcue's  inns  of  chancery,  <<  in  tracing  out  the 
^<  originals  and  as  it  were  the  elements  of  the  law."  For 
if,  as  Judinian '  has  ob.ferved,  the  tender  underftandiog  pf 

.    9  See    Lo«th*t    Oraiw    Ontom/u,  modi/fmtf  Jt  prmt  kw  me  fimphd  vis 

f»  365.  f^t^  fradanturt   alw^ux^  fi  Jimm  ok 

H  The  analydt  of  the  Uws  of  Eng  itdtio  rujem  adhue  et  infirwmm  awmmm 

land,  fiift  pufelii'hed,  A.  D.  I7569   and  fiudhji  mult. tuStti  ac  varitttrt§  return  omm 

cxhHiituig  Uu  ordor  wo4  pnocSpal  dirt*  rmthnut^  Hmmtm  alterum^  tmt  dtjertwem 

.6io^%qf  the  enfuiBK  CoMMftNTASiit ;  ftut^rum  egiciemut,  gut  eum  magn*  Uko* 

which  were  originaUy  f^bIlUtted  co  ^h^  re^fttpt  ttiam  eum  djffUmtia  (ju^cfU" 

unlveifity  in  aprWatecourlie  of  k^hires,  rum^ut  juvtntx   avertitj  ferius    §d    id 

^.  Z).  1753  perdueemusf  ad  ptod,  feviore  via  duffutf 

f  Auifitntihi$  ntkis  trpomrejura  fC'  fiie  tmtgiu  iahcrt^  tt  Jine  ulU  djffidentid 

pu!i  M/tmanii  ita  vUtntur  trgdifdffi  eom-  maturmt  ptrdun  po^ujjfft,     Snfl,  I.  i.  2. 
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the  ftudent  be  loaded  at  the  firft  with  i  multitude  and  varies 
ty  of  matter,  it  will  cither  occafionhim  to  defert  hts  ftudies^ 
or  will  carry  him  heavily  through  them,  with  much  labour, 
delay,  and  defpondence.    Thefe  originals  (hould  be  traced 
to  their  fountains,  as  well  as  our  diftance  will  permit ;  to 
the  cttftpras  of  the  Britons  and  Germans,  as  recorded  by 
Caefar  and  Tacitus  j  to  the  codes  of  the  northern  nations 
on  the  continent,  and  more  efpecially  to  thofe  of  our  own 
Saxon  princes ',  to  the  rules  of  the  Roman  law  either  left 
here  in  the  days  of  Papinian,  or  imported  by  Vacarius  and 
r  3(J  ]  his  followers;  but  above  all,  to  that  inexhauftible  refervoir  of 
}egal  antiquities  and  learning,  the  fieodal  law,  or,  as  Spelman* 
has  entitled  it,  the  law  of  nations  in  our  weftem  orb.  Thefe 
primary  rules^and  fundamental  principles  fhould  be  weighed 
and  compared  with  the  precepts  of  the  law  of  nature,  and 
the  pradice  of  other  countries ;  (hould  be  explained  by  rea- 
foos,  iUuitrated  by  examples,  and  confirmed  by  undoubted 
authorities ;  their  hiftory  (hould  be  deduced,  their  changes^ 
and  revolutions  obferved,  and  it  (hould  be  (hewn  how  fat 
they  are  connedied  with,  or  have  at  any  time  been  afieded 
by,  the  civil  tranfa&ions  of  the  kingdom. 

A  PLAN  of  this  nature,  if  executed  with  care  and  ability, 
cannot  fail  of  adminiftering  a  moft  ufeful  and  rational  en- 
tertainment to  ftudents  of  all  ranks  and  profeflions  j  and  ^et 
.it  muft  be  confefled  that  the  iludy  of  the  laws  is  not  merely 
a  matter  of  amufement ;  for,  as  a  vety  judicious  writer '  has 
obferved  upOn  a  (imilar  occafion,  the  learner  *'  will  be  con- 
**  Cderably  difappointed,  if  he  looks  for  entertainment  with« 
/'  out  the  expence  of  attention."    An  attention,  however, 
not  greater  than  is  ufually  beftowed  in  maftering  the  rudi*. 
ments  of  other  fciences,  or  fometimes  in  purfuing  a  favou* 
rite  recreation  or  exerclfe.    And  this  atteation  is  not  equally 
necefiary  to  be  exerted  by  every  ftudent  upon  every  occa* 
fion.     Some  branches  of  the  hw^  as  the  formal  procefs  of 
civil  fuits,  and  the  fubtle  diAin&ions  incident  to  landed  pro- 

«  Of  parliameati,  57.  t  Dr  Taylot*8  pref.  to  £lc«.  of  civil  lMr« 
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petty,  which  are  the  rtio^  difficult  to  be  thotovghly  under* 
ftood,  are  the  leaft  worth  the  pains  of  underftanding,  except 
to  fuch  gentlemen  as  intend  to  purfue  the  profefTKin.  To 
others  I  may  venture  to  apply,  with  a  flight  alteration!  the 
words  of  Sir  John  Fortefcue  ">  when  (irft  his  royal  pnpil 
determines  to  engage  in  this  ftudy.  '<  It  will  not  be  neeef- 
*^  fary  for  a  gentleman,  as  fuch,  to  examine  with  a  clofe  ap- 
*'  plication  the  critical  niceties  of  the  law.  It  will  fully  be 
<<  fufficient,  and  he  may  well  enough  be  denominated  a 
'<  lawyer,  if  under  the  inilruQion  of  a  m  after  he  traces  up 
*'  the  principles  and  grounds  of  the  law,  even  to  their  ori-  f  37  1 
*^  ginal  elements.  Therefore  in  a  very  (hort  period,  and 
*<  with  very  little  labour,  he  may  be  fufficiently  informed  in 
*<  the  laws  of  his  country,  if  he  will  but  apply  his  mind  in 
<^  good  came  A  to  receive  and  apprehend  them.  For,  though 
fuch  knowlege  as  is  neceflary  for  a  judge  is  hardly  to 
be  acquired  by  the  lucubrations  of  twenty  years,  yet, 
^*  with  a  genius  of  tolerable  perfpicacity,  that  knowlege 
<<  which  is  fit  for  a  perfon  of  birth  or  conditipn  may  be 
**  learned  in  a  fingle  year,  without  neglecting  his  other  im* 
**  provements." 

To  the  few  therefore  (the  very  few  I  am  perfuaded)  that 
entertain  fuch  unworthy  notions  of  an  univcrfity,  as  to  fup- 
pofe  it  intended  for  mere  difBpation  of  thought ;  to  fuch  aif 
mean  only  to  while  away  the  aukward  interval  from  childiioo^ 
to  twenty^one,  between  the  reftraints  of  the  fohool  and  tho 
licentioufnefs  of  politer  life,  in  a  calm  middle  ilate  of  men* 
Ul  and  of  moral  inaftivity ;  to  thefe  Mr  Viner  gives  no  in- 
vitation to  an  entertainment  which  they  never  can  relifli. 
Bat  to  the  long  and  iUuRrious  train  of  noble  and  ingenuous 
youth,  who  are  not  more  diftinguilhed  among  us  by  their 
birth  and  pofleiRons,  than  by  the  regularity  of  their  condu£k 
and  their  third  after  ufcful  kr^owlege,  to  thefe  our  benefac- 
tor has  confecrated  the  fruits  of  a  long  and  laborious  life, 
worn  out  in  the  duties  of  his  calling  \  and  will  joyfully  relle£t 
(if  fuch  refle^lipns  can  be  now  the  employment  of  his 
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tfaoughta)  that  hjc  could  not  more  effefiiaallf  have  bene? 
^ted  pofterity,  or  contributed  to  th^  fervice  of  the  public, 
.than  by  founding  an  inftitution  which  may  inftruA  the 
fifing  generation  in  the  wifdom  pf  our  civil  polity,  and  in^ 
fpire  them  with  a  defire  to  be  dill  better  acquainted  y ^th  ^% 
laws  and  conftiti^tion  of  ^eir  cpuntfy. 


V 


§  If      K^f  rt^  Natur?  of  Laws  in  general,       ^% 
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LAW,  in  it's  moft  general  and  comprehenfive  fenfe^ 
fignifies  a  rule  of  a£bion }  and  is  applied  uulifcrimi* 
lately  to  all  kind«  pf  adion)  whether  animatie  or  in<- 
animate,  rational  or  irrational.  Thjis  wc  fay,  the  laws  of 
motion,  of  gravitation,  of  optics,  or  mechanicsi  as  well  as 
the  laws  of  nature  and  of  nations.  And  it  is  that  rule  of 
a£lioA,  which  is  prefcribed  by  fomc  fuperior,  and  which  the 
inferior  Is  bound  to  obey^ 

Thus  when  the  fupremc  being  forn^ed  the  unlverfe,  and 
i:reatcd  matter  out  of  nothing,  he  imprefled  certain  princi- 
ples upon  that  matter,  from  which  it  can  never  depart,  and 
without  which  1^  would  ceaf<p  to  be.  When  he  put  that 
matter  •  into  motion,  he  e(lablifl>ed  certain  laws  of  motion, 
to  which  all  moveable  bodies  muft  conforp).  And,  to  de- 
fcend  from  the  greateft  operations  to  the  fmalleft,  when  a 
workman  forms  a  clock,  or  other  piece  of  mecbanifm,  he 
cftabliflies  at  his  own  pleafure  certain  arbitrary  laws  for  \i!% 
^ireflion  \  as  that  the  hand  ffaall  defcribe  a  given  fpace  in  % 
given  time ;  to  which  law  ms  long  as  the  work  conforms,  fo 
long  it  continues  \n  perfeftion,  and  anfwers  the  end  of  iPs 
forxaatkm» 

If  we  farther  advance,  from  mere  ina&ive  matter  to  ve- 
getable  and  animal  Ijfe,  we  fluU  find  them  ftiU  governed  by 
laws  $  more  numerous  indeed,  bat  equally  fixed  and  invaria- 
ble. The  whole  progrefs  of  plants,  from  the  feed  to  the  roo^ 
and  from  thence  to  the  feed  again ;— the  method  of  animal 
nutrition,  digeftion,  fecretion,  and  all  other  branches  of 
yital  oeconomy ; — are  not  left  to  chance,  or  the  will  of  the 
f  reitHre  itfdf^  but  are  performed  in  a  wondrous  involuntary 

I J  manner. 
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mannec,  and  guided  by  unerring  rules  laid  down  by  the 
great  creator.  ^ 

This  then  is  the  general  fignification  of  law,  a  rule  of 
adion  di£lated  by  Tome  fuperior  being:  and,  in  thofe  crea- 
tures that  have  neither  the  power  to  think,  nor  to  will,  fuch 
laws  muft  be  invariably  obeyed,  fo  long  as  the  creature  itfelf 
fubfiils,  for  it's  exiftence  depends  on  that  obedience.  But 
laws,  in  their  more  confined  (enfe  (i),  and  in  which  it  is  our 


( I )  This  perhaps  is  the  only  fenfe  in  which  the  word  iaw  can  be 
{(ri^j  ufed ;  for  in  all  cafes  where  it  is  not  applied  to  human 
condu6^»  it  may  be  confidered  as  a  metaphor,  and  in  every  inftance 
a  more  appropriate  term  may  be  found.  When  it  is  «fcd  to  ex- 
prefs  the  operations  of  the  Deity  or  Creator,  it  comprehendit  ideas 
tery  different  from  thofe  which  are  included  in  it^s  figniiicatlon 
when  it  is  applied  to  man,  or  his  other  creaturet*  The  volition^ 
of  the  Almighty  are  his  laws,  he  had  only  to  wiH  yvur^u  ^u^  xa* 
f7»iTo.  When  we  apply  the  word  /aw  to  motion,  matter,  or  the 
works  of  nature  or  of  art,  wc  Audi  find  in  every  cafe,  that  with 
equal  or  greater  propriety  and  perfpicuity ,  we  might  have  ufed  the 
words  quoRtyy  property^  or  pecuUanty.^-^Vft  fay  that  it  is  a  law 
of  motion,  that  a  body  put  in  motion  in  vacuo  muft  forerergofor* 
ward  in  a  ftraight  line  with  the  fame  velocity ;  that  it  is  a  law  of 
nature*  that  particles  of  matter  (hall  attTu6^  each  other  with  a  force 
that  varies  inverfely  as  the  fquare  of  the  diilance  from  each  other  ^ 
and  mathematicians  fay,  that  a  feries  of  numbers  obfervcs  a  certain 
ia¥ir,  when  each  fuLfequent  term  bears  a  certain  relation  or  propor- 
tion to  the  preceding  term :  but  in  all  thefe  inftances  we  might  as 
well  have  ufed  the  y^ord  property  or  quality y  it  being  as  much  the 
property  of  all  matter  to  move  in  a  ftraight  line,  or  to  gravitate,  as 
it  is  to  be  folid  or  extended  ;  ar.d  when  wc  fay  that  it  is  the  law  of 
a  feries  that  each  term  it  the  fquare  of  fquarc-root  of  the  preced- 
ing term,  we  mean  nothing  more  thnn  th^  fuch  is  it's  property  or 
peculiarity.  And  the  word  Ufw  is  ufed  in  this  fenfe  in  thofe  cafes 
only  which  are  faivAioDed  by  ufage ;  as  it  would  be  thought  a  hcrfi 
exprefiion  to  iay,  that  it  is  a  law  tlmt  fnow  fhould  be  white,  or  that 
ftre  flioald  bum.  When  a  mechaiiic  forms  a  clock,  he  eftablifiics 
a  model  of  it  cither  in  {a£l  or  in  his  mind,  according  to  his  plea- 
fuTC  ;  but  if  be  (kould  rcfolve  that  the  wheels  of  his  clock  (hoiild 
Biove  contrary  to  the  ufual  rotation  of  fimilar  pieces  of  mcchamfm» 

wq 
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prefent  bufinefs  to  conGder  them,  denote  the  rules,  not  of 
a£Hon  in  general,  but  of  human  a£tion  or  condu€^  :  that  i$, 
|h€  prece^s  by  which  man,  the  nobleft  of  all  fublunary 
bciogs,  a  creature  endowed  with  both  reafon  and  freewill,  is 
commanded  to  make  ufe  of  thofe  faculties  in  the  general  re- 
gulation of  his  behaviour. 

Man,  confidered  as  a  creature,  mud  necefiariljr  be  fubje£t 
to  the  laws  of  his  creator,  for  he  is  entirely  a  dependent  be- 
ing. A  being,  independent  of  any  other,  has  no  rule  to  pur- 
fue,  but  fuch  as  he  prefcribes  to  himfelf ;  but  a  ftate  of  de* 
pendence  will  inevitably  oblige  the  inferior  to  take  the  will 
of  him,  on  whom  he  depends,  as  the  rule  of  his  conduQ  : 
«ot  indeed  in  every  particular,  but  in  all  thofe  points  where- 
in his  dependence  confifts.  This  principle  therefore  has 
more  or  lefs  extent -and  eflfe^},  in  proportion  as  the  fupcri* 
crity  of  the  one  and  the  dependence  of  the  other  is  greater  or 
Icfsy  abfdttte  or  limited.  And  confeqaently,  as  man  de- 
pends abfolately  upon  his  maker  for  every  thing,  it  is  ne^- 
ceSbxj  that  he  ihould  in  all  points  conform  to  his  maker's  wifl. 

This  will  of  his  maker  is  called  the  law  of  nature.  For 
as  God,  when  he  created  matter,  and  endued  it  with  a  prin« 
ciple  of  mobility,  eftablilhed  certain  rules  for  the  perpetual 
dhreAion  of  that  motion ;  fo,  when  he  created  man,  and 
endued  him  with  fireevnll  to  conduct  himfelf  in  all  parts  of 
life,  he  laud  down  certain  immutable  laws  of  human  naturcj  C  40  ^ 
whereby  that   freewill  is  in   fome  degree   regulated   and 


we  could  hardly  with  any  propriety  eftablifhcd  by  ufagt  apply  the 

term  taw  to  his  fchemc.    When  law  is  applied  to  any  otherobjeft 

than  man,  it  ceafes  to  contain  two  of  it's  cITential  ingredient  ideas, 

viz.  difobedience  and  punifhment. 

Hooker,  in  the  beginning  of  his  Ecclcfiaftical  Polity,  like  the 

learned  judge,  has  with  incomparable  eloquence  interpreted  2s«p  in 

it's  moft  general  and  comprehenfiTe  fenfe.   A|id  rood  writers  who 

treat  law  as  a  fcience,  begin  with  fuch  an  explanation.     B«t  the 

£ditor,  though  it  may  feem  prefumptuous  to  queftion  fuch  author 

rity,  has  thought  it  his  duty  to  fugge&thefe  few  obfenrations  upon 

the  £fnificatign  of  the  word  la<v* 

reftrainedi 
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Xedraincd,  and  gave  him  alfo  the  faculty  of  reafon  to  difcover 
the* purport  of  thofe  laws. 

Considering  the  creator  only  as  a  being  of  mflhtce  ^w/r, 
he  was  aUe  unqueftiqnabiy  to  hate  prefcribed  whatever  law« 
Jxe  pleafed  to  his  creature,,  man,  however  unjuft  or  fevere*  • 
But  as  he  is  alib  a  being  of  infinite  ivifdom^  he  has  laid  dowa 
pnly  fiich  laws  as  were  founded  in  thofe  relations  of  jaftice, 
that  exifled  in  the  nature  of  things  antecedent  (o  any  poQ<« 
five  precept.  Thefe  are  the  eternal,  immutable  laws  of  good 
^nd  evil,  to  which  the  creator  himfelf  ia  all  his  difpcnfations 
jponforms  ;  and  which  he  has  enabled  human  reafon  to  dif* 
cover,  fo  far  as  they  are  negeflary  for  the  ^ondud^  pf  humaa 
aflions.  Such  among  others  are  thefe  principles :  that  we 
ihould  live  honeflly  (2)  fliould  hurt  nobody,  and  fliould  ren- 
der to  every  one  his  due  j  to  which  three  general  preccpta^ 
Juflinian  *  has  reduced  the  whole  doftrine  of  law, 

JBuT  if  the  dif(;oyery  of  thefe  fii;il  principles  of  tbfi  law  of 
mature  depended  only  upon  the  due  exertion  of  light  reafon^ 
^  and  could  not  other  wife  be  obtained  than  by  a  chain  of  me* 
taphyfical  difquifitions,  mankind  would  have  wanted  fome 
inducement  to  have  quickened  their  inquiries^  and  the  greater 
part  of  the  world,  would  have  reined  content  in  menjtal  Hi* 
dolence,  and  ignorance  it's  infeparable  companion.  A9 
therefore  the  cf-eator  is  a  being,  not  only  of  infinite  ^ower^ 

triluert,      /n/7.  I.  I.  3. 

(27  It  IS  rather  remarkable  that  both  Harris,  in  his  traiiilation  of 
Juilinian's  Inftitutes,  and  the  learned  Commentator,  whofe  pro- 
found Earning  and  elegant  talle  in  the  daffies  no  one  will  quef^ 
t.ion,  ftiould  render  in  Engliflt,  honejli  viverey  to  live  honcftly. — ^Thc 
language  of  the  Inilitiites  is  far  too  pure  to  admit  of  that  interpre- 
tation ;  and  befides,  our  idea  of  hon^fty  is  fully  conveyed  by  thp 
words ^rt/m  eaiguf  trihuere,  I  (hould  prcfume  to  think  that  honejtf 
%n*vere  figniiies  to  Kvc  honourably,  or  with  decorum,  or  htenfiancei 
and  that  this  precept  was  intended  to  comprize  that  clafs  of  duties^ 
•f  which  the  violations  are  ruinous  to  fecicty,  not  by  immediate  but 
remote  •  confcqtrenccs,  -as  drunkennefs,  dt^bauchery,  profanpnefs, 
extravagance,  gaming,  &c.        ••      •  ♦• 
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and  nvlfdiniy  but  alfo  of  infinite  goodnefs^  ht  has  been  plcafedt 
fo  to  contrive  the  conflitution  and  frame  of  Immanity,  that 
we  fhould  want  no  other  prompter  to  inquire  after  and  pur- 
fue  the  rule  of  right,  but  only  our  own  Telf-Iovc,  that  uni- 
verfal  principle  of  aftion.  For  he  has  fo  intimately  con- 
nected, fo  infeparably  interwoven  the  laws  of  eternal  jufticc 
with  the  happinefi^  of  each  individual,  that  the  latter  cannot 
be  attained  but  by  obferving  the  former ;  and,  if  the  fornder 
be  pun£tually  obeyed,  it  cannot  but  induce  the  latter.  In 
confequence  of  which  mutual  conne£lion  of  judice  and  hu- 
man felicity,  he  has  not  perplexed  the  law  of  nature  with  a^.  [  41  | 
multitude  of  abllra£ted  rules  and  precepts,  referring  merely 
to  the  fitncfs  or  unfitnefs  of  things,  as  fome  hare  vainly  fur- 
mifed ;  but  has  gracioully  reduced  the  rule  of  obedience  to 
this  one  paternal  precept,  <<  that  man  fliould  purfue  his  owa 
^  true  and  fubdantial  happinefs."  This  is  the  foundation 
of  what  we  call  ethics,  or  natural  law.  For  the  feveral  ar- 
ricles  into  which  it  is  branched  in  our  fyflems,  amount  >ta 
no  more  than  demonftratingf  that  this  or  that  aclion  tends 
to  man's  real  happinefs,  and  therefore  very  juflly  concluding 
that  the  performance  of  it  is  a  part  of  the  law  of  nature;  or,  on 
the  other  hand,  that  this  or  that  a£lion  is  de(tru£live  of  man's 
real  happinefs,  and  therefore  that  the  law  of  nature  forbids  it« 

This  law  of  nature,  being  coeval  with  mankind  and  diftat- 
ed  by  God  himfclf,  is  of  courfe  fuperior  in  obligation  to 
any  other.  It  is  binding  over  all  the  globe  in  all  countries^  and 
at  all  times  :  no  human  laws  are  of  any  validity,  if  contrary 
to  this  (3);   and  fuch  of  them  as  are  valid  derive  all  their 


(3)  Lord  chief  juftice  Hobart  has  alfo  advanced,  that  even  an 
aA  of  parliament  made  againft  natural  juftice,  as  to  make  a  man  a 
Judge  in  his  own  caufe,  is  void  in  itfelf,  (or  jura  naturae funt  mmutabi' 
Hay  and  they  are  le^et  Ugunu  (Hob.  87.)  With  deference  to  thefc 
high  authorities,  I  fhould  conceive  that  in  no  cafe  whatever  can  a 
judge  oppofe  his  own  ophilon  and  authority  to  the  clear  will  and 
declaration  of  the  legislature.  His  province  is  to  interpret  and 
obey  the  mandates  of  the  fupreme  power  of  the  ftate*  And  if  aa 
juJt  of  parliament,  if  we  could  fuppofe  fuch  a  cafe,  ihould,  like  the 

edict 
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Ibricey  and  aU  their  irutiiOTlty,  mediately  or  immediately^  from 
tbi$  original. 

But  in  order  to  apply  this  to  the  particular  exigencies  of 
each  individual,  it  b  ftill  necefiary  to  have  recourfe  to  rea* 
fon :  whofe  office  Tt  is  to  difcover,  as  was  before  obierved, 
what  the  law  of  nature  dire£ls  in  every  circumftance  of 
life';  by  confidering,  what  method  will  tend  the  mod  effec« 
tually  to  our  own  fubftantial  happinefs.  And  if  our  reafon 
wexe  always,  as  in  our  firft  anceflor  before  his  tranfgreflioni 
dear  and  perfe£l,  unruffled  by  paflions,  unclouded  by  preju- 
'dice,  unimpaired  by  difeafe  or  inteftiperance,  the  talk  would 
be  pleafant  and  eafy  ;  we  ihould  need  no  other  guide  but  this* 
Sut  every  man  now  finds  the  contrary  in  his  own  experience  $ 
that  his  reafon  is  corrupt,  and  his  underftanding  full  of  ig« 
norance  and  enor* 

•  This  has  given  manifold  occaGon  for  the  benign  interpo- 
fition  of  divine  providence ;  which,  in  compaflion  to  the 
frailty,  the  imperfe£lion,  and  the  Uindnefs  of  human  reafon, 
£  4a  1  hath  been  pleafed,  at  fundry  times  and  in  divers  manners, 
to  difcover  and  enforce  it's  laws  by  an  immediate  and  direA 
revelation.  The  doflrines  thus  delivered  we  call  the  reveal- 
ed  or  divine  law,  and  they  are  to  be  found  only  in  the  holy 
fcripturcs.    Thefe  precepts,  when  revealed,  are  found  upon 


i*-*. 


fdid  of  Herod,  command  all  the  chfldren  under  a  certaiM  age  to 
be  flain,  the  Judge  ought  toreiign  his  office  rather  than  be  auxi* 
liary  to  It's  execution  ;  but  it  could  only  be  declared  void  by  the 
£ame  Icgidative  power  by  which  it  was  ordained.  If  the  judicial 
power  were  competent  to  decide  that  an  a£l  of  parliament  was  void 
becaufe  it  wa»  contrary  to  natural  juftice,  upon  an  appeal  to  the 
houfe  of  lords  this  inconfiflency  would  be  the  confe^uence,  that  as 
judges  they  nmfl  declare  void,  what  as  legiflators  they  had  enafted 
fliould  be  valid. 

The  learned  judge  himfelf  declares  in  p.  91,  •*  if  the  parh'ament 
•«  will  pofitively  ena6k  a  thing  to  be  done  which  is  unreafooable,  I 
"  know  of  no  power  in  the  ordinary  forms  of  the  conflituttoQ,  that 
^  is  vetted  vith  authority  to  control  it;*' 

comparifoA 


Gomparifon  to  be  really  a  part  of  the  OTiginal  law  of  nature* 
as  they  tend  in  all  their  confequences  to  man*s  felicity.  But 
we  are  not  from  thence  to  conclude  that  the  knowlege  of 
thefe  truths  was  attainable  by  reafon,  in  it*s  prefent  corrupt- 
ed ftate ;  (ince  we  find  that^  until  they  were  revealedi  they 
were  hid  from  the  wifdom  of  ages.  As  then  the  moral  pre- 
cepts of  this  law  are  indeed  of  the  fame  original  with  thofe 
of  the  law  of  nature,  fo  their  intrinfic  obligation  is  of  equal 
ftrength  and  perpetuity.  Yet  undoubtedly  the  revealed  law 
is  of  infinitely  more  authenticity  than  that  moral  fyftem, 
which  is  framed  by  ethical  writers^  ahd  denominated  the  na« 
tural  law.  Becaufe  one  is  the  law  of  nature,  exprefsly  de* 
clared  (b  to  be  by  God  htmfelf  \  the  other  is  only  what,  by 
the  ailiftance  of  human  reafon^  we  imagine  to  be  that  law. 
If  we  could  be  as  certain  of  the  latter  as  we  are  of  the  for- 
mer, both  would  have  an  equal  authority :  but,  till  then^ 
tliey  can  never  be  put  in  any  competition  together. 

Upon  cfaefe  two  foundations,  the  law  of  nature  and  the 
Jaw  of  revelation,  depend  all  human  jaws;  that  is  to  fay,  n# 
human  laws  (hoold  be  fufiTered  to  contradict  thefe.  There 
are,  it  is  true,  a  great  number  of  indifferent  points,  in  which 
both  the  divine  law  and  the  natural  leave  a  man  at  his  own 
liberty  \  but  which  arc  found  neceflary  for  the  benefit  of  fo« 
ciety  to  be  reilrained  witliin  certain  limits.  And  herein  \t 
is  that  human  laws  have  their  greatefl;  force  and  efiicacyt 
for,  with  regard  to  fuch  points  as  are  not  indifferent,  human 
laws  are  only  declaratory  of>  and  a£l  in  fubordinatson  to,  the 
former.  To  inftance  in  the  cafe  of  murder :  this  is  fSxprelT- 
]y  forbidden  by  the  divine,  and  demondrably  by  the  natural 
law  \  and  from  thefe  prohibitions  arifes  the  true  unlawful- 
nefs  of  this  crime.  Thofe  human  laws  that  annex  a  pu-^ 
nifbment  toit,  do»)t-t  at  all  increafe  it's  moral  guilt,  or  fuper- 
add  any  frefh  obligation  \n  foro  conftientlae  to  abftain  from  f  43  J 
it's  perpetration.  Nay,  if  any  human  law  fliould  allow  or 
in  join  us  to  commit  it,  we  arc  bound  to  tranfgrefs  that  hu- 
man law,  or  tflfe  we  muft  ofiend  both  the  natural  and  the 
divine.  But  with  regard  to  matters  that  are  iq  themfelves 
iadifferent,  and  are  not  commanded  or  forbidden  by  thofe 

fupcrior 
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fupefior  faws ;  fuch,  for  inflance,  as  exporting  of  wool  intd 
foreign  countries ;  here  the  inferior  legiflature  has  fcope  ancf 
opportunity  to  interpofe,  and  to  make  that  a£{ion  unlawful 
which  before  was  not  f6^ 

If  man  wer6  to>  lite  in  si  &tte  of  nature^  liricdnncAcd 
^th  other  individuahi  there  woFuld  be  no  occafion  for  any 
other  laws,  than  the  law  of  ifature  (4),  and  the  law  of  God« 
Neither  could  any  other  law  poflibly  exift  :  for  a  law  always 
fuppofes  fome  fuperior-who  is  to  make  it  5  and  in  a  ft  ate  o^ 
nature  we  are  all  equal,  without  any  other  fuperlor  but  him 
who  is  the  author  of  our  beings  But  man  was  formed  fof 
fociety  •,  and,  as  is  demonftrated  by  the  writers  on  this  fub- 
jeGt  ^,  is  neither  capable  of  living  alone^  nor  indeed  has  tht 
courage  to  do  it.  However,  as  it  is  impoflible  for  the  whole 
race  of  mankind  to  be  united  in  oile  great  fociety,  they  mu(t 
necefiarily  divide  into  many^  and  form  (epatate  ftates** 
commonwealths,  and  nations,  entirely  independent  of  each 
ttther,  and  yet  liable  to  a  mutual  intercourfe.  Henee  arifer 
a  third  kind  of  law  to  regulate  this  mutual  intercourfe 
called  **  the  law  of  nations :'"  which,  as  none  of  thelV 
ftates  will  acknowlege  a  fuperiority  in  the  otheri  cannot 
be  dilated  by  any ;  but  depends  entirely  upon  the  rules  of 
natural  law,  or  upon  mutual  compa£l8»  treaties,  leagues'^ 
and  agreements  between  thefe  feveral  communities  :  in  the 

b  PoiFendorf^  /.  f.e,  i.  cotnpared  with  fiarbcyrac*t  oommenbuy* 


(4)  The  law  of  nature,  or  morality,  which  teaches  the  duty  to- 
M'zrds  one's  neighbour,  would  fcafce  be  wanted  in  a  foKtary  ftate^ 
where  man  is  unconnected  with  man.  A  ftate  of  nature,  to  which 
the  laws  of  nature,  or  of  morals,  more  particularly  refery  muft  fi^ 
nify  the  date  of  men  when  they  alTociate  together  previous  to,  or 
independent  of,  the  inflitutions  of  regular  government.  The 
ideal  equality  of  men  in  fuch  a  ftate  no  more  precludes  the  ideiBf 
of  a  law,  than  the  fuppofed  equality  of  fubjcds  in  a  republic.-—. 
The  fupcnoT,  who  would  prefcribe  and  enforce  the  law  in  a  ftate' 
of  nature,  would  be  the  colledlive  force  of  the  wife  and  good,  as  the 
fuperior  in  ^  perfeft  republic  is  a  majority  of  the  people,  or  tl*c 
power  to  which  the  majority  delegate  their  aiuthorif y. 

conftrudtoQ 
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conftrudi6n  alfo  of  whkh  compa£t8  we  hav6  no  other  rule 
to  refoit  io^  but  the  law  of  nature ;  being  the  only  one  to 
ixrhich  all  the  communities  are  eqtinUy  fubje£t ;  and  therefore 
the  civil  law  •  very  juftly  obfertes,  that  y«W  fiaturalh  ratio 
inttt  ^fnniS  bdmims  confiituk^  vocaiurjus  gentium^ 

Thxj$  much  I  thought  it  neceflary  to  premife  concerning  [  44  ] 
the  law  of  nature^  the  revealed  law,  and  the  law  of  nations^ 
before  I  proceeded  to  treat  more  fully  of  the  principal  fub* 
jed  of  this  fe£tion,  municipal  Or  civil  law ;  that  is,  the  rule 
by  which  particular  diftrifts,  communities,  or  nations  are 
governed  \  being  thus  defined  by  Judinlan  "*,  <<  jus  civile  tji 
*^  qmd  fui/fueJiU  populus  c^nftituit.^*  I  call  it  municipal  law, 
in  compliance  with  common  fpeech;  for,  though  ftri£lly 
that  exprei&on  denotes  the  particular  cuftoms  of  one  fingle 
fttuniciffium  or  free  town,  yet  it  may  with  fufficient  propriety 
be  applied  to  any  one  ftate  or  nation,  which  is  governed  by 
the  fame  laws  and  cuftoms. 

Municipal  law,  thus  underftood.  Is  properly  defined  to 
be  ^^  a  rule  of  civil  conduA  prefcribed  by  the  fupreme  power 
**  in  a  ftate,  commanding  what  is  right  and  prohibiting  what 
^  is  wrong  (5)/'  Let  us  endeavour  to  explain  its  feveral 
properties^  as  they  arife  out  of  this  definition. 

^Ff,  I.  z.  9.  «i  Lf^*  I. ft.  u 


■^-^ 


(5}  Though  the  learned  Judge  treats  this  as  a  favourite  defiiii- 
tioii»  yet  when  It  is  examined,  it  will  not  perhaps  appear  fo  fatif- 
fadory,  as  the  definition  of  civlh  or  municipal  law,  or  the  law  df 
the  land,  cited  above  from  Juftinian's  Inllitutes ;  viz.  ^uod  qui/que 
fopuht  ^  fin  jus  confiitttttf  id  i^us  prcfrium  civitmtis  sfi,  vocahtf- 
fuejus  tivik,  qwffijus  froprium  ipjius  civitaiis* 

A  municipal  law  Is  completely  exprefled  by  the  firft  branch  of 
the  definitioB— -'*  A  rule  of  civil  condud  prefcribed  by  the  fu* 
**  preme  power  in  a  ilate."-«^And  the  jatter  branch,  "  commanding 
''  what  Is  right  and  prohibiting  what  is  wrong/'  muft  either  be  fu- 
perAuous,  or  convey  a  defedilve  idea  of  a  municipal  law ;  for  if 
right  and  wrong  are  referred  to  the  municipal  law  itfelf,  then. 

Vol.  I.  £  whatever 
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And,  firfti  it  is  a  rule :  not  a  tranfient  fudden  ordei^^from 
a  fuperior  to  or  concerning  a  particular  perfon  ;  but  fomething 
permanent,  uniform,  and  univerfal.  Therefore  a  particular 
j9i€t  of  the  legiflature  to  confifcate  the  goods. of  Titius,  or  to 
attaint  him  pf  high  treafon,  does  not  enter.into  the  idea  of 
a  municipal  law :  for  the  operation  of  thb  z€t  is  fpent  upon 
Titius  only,  and  has  no  relation  to  the  community  in  general  ^ 


whatever  it  commands  is  right,  and  what  it  prohibits  is  wrong, 
and  this  claufe  would  be  infignificant  tautology.  But  if  right 
and  wrong  are  to  be  referred  to  the  law  of  nature,  then  the  defini- 
tion will  become  deficient  or  erroneous ;  for  though  the  municipal 
law  may  feldom  or  never  command  what  is  -wTong,  yet  in  ten 
thoufand  inilances  it  forbids  what  is  right. — It  forbids  an  un* 
'  qualified  perfon  to  kill  a  hare  or  a  partridge ;  it  forbids  a  man  to 
exercife  a  trade  without  having  ferved  feven  years  as  an  apprentice; 
.it  forbids  a  man  to  keep  a  horfe  or  a  fervant  without  paying  the 
tax.  Now  all  thefe  afts  were  perfeAly  right  before  the  prohibi- 
tion of  the  municipal  law.  Though  the  latter  part  of  Cicero's 
definition  of  a  law  of  nature  is  fomething  (imilar,  yet,  w^hen  it  is 
coniidered,  it  will  be  found  to  be  free  from  the  obje6lions  here 
fuggefted.  Lex  tfifumma  ratio  infita  a  tiaturJ  qtut  jtthft  ea^  quefik* 
elendafunt  prohibetque  contraria,     Cic.  de  L,cg.  lib.  i.  C.  6* 

The  dcfcription  of  law  given  by  Demoilhenes  is  perhaps  the 
moil  perfecl  and  fatisfadory  that  can  be  conceived  :  0»  ^i  lofM* 

T^  ^Ixcuof  Kcu  TO  xaXov  Kou  TO  avfjL^i^n  pcv\orratf  ttal  thto  ^rrtH<n»  Mol 
i9ru^X9  tv^i^r,^  «a>yo»  T«rro  v^lrayiA,*  a«-E«ci;^9*},  vet^tf  itf'or  futl   ofAOior* 

<>r(  TFOks   *r»    »0^0(    tV0VIA3l  fJUf    Xal  OW^OV  SfiTy,    ioyfia  ^*    oA^^Wbf*    ^^WftM»$ 

•  wafo^ufMt  ^i  rt)t  hoicrtvt  xal  acxtfffivv  afAa^rjfjuiTuni^  •7^o^ta>(  h  0-v»Si|«i| 

Mo»n*  «aS  T,9  vaa-i  if^ocixii  ^r»  ro^;  h  rr,  woAi».  **  The  defign  and  ob- 
**  jeft  of  laws  is  to  afcertain  what  is  jufl,  honourable,  and  expc- 
<*  dient ;  and  when  that  is  difcovcred,  it  is  proclaimed  as  a  general 
**  ordinance,  equal  and  impartial  to  all.  This  is  the  origin  of  law, 
**  which,  for  various  reafons,  all  are  under  an  obligation  to  obey, 
*<  but  efpecodly  becaufe  all  law  is  the  invention  and  gift  of  Heaven, 
**  the  refolution  of  wife  men,  the  corre^ion  of  every  offence,  and 
**  the  general  compa6t  of  the  flate ;  to  live  in  conformity  with 
*<  which  is  the  duty  of  every  individual  in  focicty.'*  Orat^  I. 
totft,  Ariflyytt. 
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it  is.  father  a  fentence  than  a  law.  But  an  a£t  to  declare 
that  the  crime  of  which  Titius  is  accufed  (hall  be  deemed 
high  treafon;  this  has  permanency)  uniformity,  and  uniyer** 
lality,  and  therefore  is  properly  a  rule.  It  is  alfo.  called  a  ruU^ 
"  to  diftinguifli  it  from  advice  or  counfet^  which  we  are  at  liberty 
to  follow  or  not)  as  we  fee  proper,  and  to  judge  upon  the 
reafonablenefs  or  unreafonablenefs  of  the  thing  advifed: 
whereas  our  obedience  to  the  law  depends  not  upon  ^r  ap^ 
prokaiion^  but  upon  the  maier^j  wilL  Counfel  is  only  matter 
of  perfuafion,  law  is  matter  of  injun£tton ;  counfel  zCt$  only 
upon  the  willing,  law  upon  the  unwilling  alfo* 

It  is  alfo  called  a  rule^  to  diftinguifli  it  firom  a  compaB  or  [  4^  ^ 
agreement;  for  a  compafl  is  a  promife  proceeding ^r^m  us, 
law  is  a  command  dire£):cd  to  us.  The  language  of  a  compa& 
is,  <*  I  will,  or  will  not,  do  thisi"  that  of  a  law  is,  <<  thou 
<<  (halt,  or  flialt  not,  do  it/'  It  is  true  there  is  an  obligatioa 
which  a  compa6^  carries  with  it,  equal  in  point  of  confcience 
to  that  of  a  law ;  but  then  the  original  of  the  obligation  is 
different*  In  compaAs,  we  ourfelves  determine  and  pro* 
mife  what  (hall  be  done,  before  we  are  obliged  to  do  it ;  in 
laws,  we  are  obliged  to  a£t  without  ourfelves  determining  or 
promiflng  any  thing  at  all.  Upon  thefe  accounts  law  is  de- 
fined to  be  "  a  rule!^ 

MuKiciPAL  law  is  alfo  •'  a  rule  cf  civil  conduflj*  This 
diftinguiflbes  municipal  law  from  the  natural,  or  revealed  ; 
the  former  of  which  is  the  rule  of  i»f0ra/condu£t,and  the  latter 
not  only  the  rule  of  moral  conduct,  but  alfo  the  rule  of  faith* 
Thefe  regard  man  as  a  creature,  and  point  out  his  duty  to 
God,  to  himfelf,  and  to  his  neighbour,  confiderod  in  the  light 
of  an  individual.  But  municipal  or  civil  law  regards  him 
alfo  as  a  citizen,  and  bound  to  other  duties  towards  his  neigh- 
bour, than  thofe^of  mere  nature  and  religion :  duties,  which 
he  has  engagedln  by  enjoying  the  benefits  of  the  common 
union  \  and  which  amount  to  no  more,  than  that  he  do  coxv- 
tribute,  on  his  part^  to  the  fubfi  ftence  and  peace  of  the  fociety. 

.        Ea  It» 
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It  is  likcwife  **  a  rule  pr^fer^ed**  Becaufe  a  bare  refbla-* 
tion,  confined  in  the  breaft  of  the  Iegiflator>  without  mani« 
fefting  itfelf  by  fome  escternal  fign,  can  never  be  properly  a 
law«  It  18  requifite  that  this  refolution  be  notified  Co  thb 
people  who  are  to  obey  it.  But  the  manner  in  which  thH 
notification  is  to  be  made,  is  matter  of  very  great  itidlfierenc^y 
It  may  be  notified  by  univerfal  tradition  and  long  pradice^ 
which  fappofes  a  previous  publication,  and  is  the  cafe  dC 
the  common  law  of  England.  It  may  be  notified,  viva  voa^ 
by  officers  appointed  for  that  pufpofc,  as  i^  done  with  regard 
to  proclamations,  and  fuch  afls  of  parliament  as  are  appoint- 
C.4^  ]  ed  to  be  publicly  read  in  churches  and  other  aflemblies.  It 
^  may  lailly  be  notified  by  writing,  printing,  or  the  Vkci 

which  is  the  general  courfe  taken  with  all  our  a£ls  of  parlia- 
ment.   Tet,  whatever  way  is  made  ufe  of,  it  is  incumbent 
•n  the  promulgators  to  do  it  in  the  moft  public  and  perfpr- 
cuous  manner ;   not  likb  Caligula,  who  (according  to  Dio 
Caffius)  wrote  his  laws  in  a  very  fmall  chata£ker,  and  hung 
them  upon  high  pillars,   the  itior^  effeflaally  to  enfnare 
the  people.    There  is  ftill  a  more  unreafonable  method  than 
this,  which  is  called^  making  of  laws  f9c  poJlfaBo ;  when  after 
un  2L&\on  (indifferent  in  itfelf)  is  committed,  the  legiflatoir 
then  for  the  firft  time  declares  it  to  h^ve  been  a  crime,  and 
inflifls  a  punilhment  upon  the  perfon  who  has  committed  it. 
Here  it  is  impoffible  that  the  party  could  forefee  that  an  aftion, 
innocent  when  it  was  done,-  (hould  be  afterwards  converted 
to  guilt  by  a  fubfequent  law ;  he  had  therefore  no  caufe  to  * 
abftain  from  it ;  and  all  punifliment  for  not  abftaining  muft 
of  confequence  be  cruel  and  unjuft  *•     All  laws  (hould  bt 

«  Such  lawt  among  the  Romans  weie  «  taMae,  le^tt  privetis  hmimhm  irr$m 

denomioatcJ  frivUegia  (6),  or  private  **  g^i  id  emm  efi  prknltgium.     Ntmt^ 

lawt,  of  which  Cicero  (</eAf;.  3*  ig.anA  «  unqumhiuttt^  nihil  ifi  cruddmtf  ntJM 

in  hit  oration ^odbiw,  17.)  thus  fpeaks :  **  perMici^fits,  tfitilqmdwnnut  hgte  owr^ 


*'  f^itagt  itgtt  facrttM,  wtOMt  dkodeeim      **  tat  firre  pifir. 
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(6)  An  Mfie/lfaffo  law  may  be  either  of  a  public  or  of  a  pri- 
vate nature :  and  when  we  fpeak  generaHy  of  an  ex  poji  fa&o  law, 
we  perhaps  always  meaa  a  law  which  comprehends  the  whole  com- 

znunity. 


§  CU  -L  A  w  s  /i^  generaK  ^S 

Uiereforc  made  to  commence  infuturo^  and  be  ootified  before 
their  commenGcment ;  which  is  implied  in  the  term  <<  pre* 
fcribed.^^  But  when  this  rule  is  in  the  ufual  manner  notified, 
or  prefcribedy  it  is  then  the  fubje£i's  bufinefs  to  be  thoroughly 
acquainted  therewith ;  for  if  ignoraucCj  of  what  he  might, 
knowy  were  admitted  as  a  legitimate  excufe^  the  laws  would 
)>e  of  no  eSedl,  but  might  always  be  eluded  with  impunity. 

But  farther :  municipal  law  is  ^^  a  tule  of  civil  conduA 
**  fxctcrihcd  tyti^/upreme  power  in  a ^att**  For  legiflature, 
as  was  before  obferved,  is  the  greateft  tlQ.  of  fupenority  that 
can  be  exercifed  by  one  b^ing  over  another.  Wherefore  it  is 
^equifite  to  the  very  elTence  of  a  law,  that  it  be  made  by  the 
fuprenie  power.  Sovereignty  and  legiflature  are  indeed  con<« 
vertible  terms ;  one  cannot  fubdft  without  the  other, 

t 

This  will  naturally  lead  us  into  a  (hort  inquiry  concerning  [  47  ] 
the  nature  of  fociety  and  civil  government  i  and  the  natural^ 
inherent  right  that  belongs  to  the  fovereignty  of  a  ftatet 
wherever  that  fovereignty  be  lodged,  of   making  and  cn« 
forcing  laws. 

Thb  only  true  and  natural  foundation^  of  fociety  are  th^ 
wants  and  the  fears  of  individuals.  Not  that  we  can  believe, 
with  fome  theoretical  writers,  that  there  ever  was  a  time  when 
there  was  no  fuch  thing  as  fociety  either  natural  or  civil;  and 
that,  from  the  impulfe  of  reafon,  and  through  a  fenfe  of  their 
wants  and  weaknelles,  individuals  met  together  in  a  large 
plain,  entered  into  an  original  contra£i,  and  chofe  the  tailed 
man  prefent  to  be  their  governor.  This  notion,  of  an  ac- 
tually exifting  unconne£led  ftate  of  nature,  is  too  wild  to  be 
ferioufly  admitted :  and  befides  it  is  plainly  contradictory  to 
the  revealed  accounts  of  the  primitive  origin  of  mankind,  and* 
their  prcfervation  two  thoufand  years  afterwards ;  both  which 

nunlty.  The  Komsui  privikj^a  feem  to  correfpond  to  our  billsof 
attainder,  and  bills  of  pains  and  penalues,  which,  though  in  their 
nature  they  are  expo/l/ado  laws,  yet  are  feldom  called  fo. 

E  3  verc 
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vcrc  elFe£lcd  by  the  means  of  Angle  families.  Thcfe  formed 
the  firft  natural  fociety,  among  themfelves;  which,  every  day 
extending  its  limits,  laid  the  firft  though  imperfe£l  rudiment^ 
of  civil  or  political  fociety:  and  when  it  grew  too  large  to  fub- 
iift  with  convenience  in  that  paftoral  ftate,  wherein  the  pa* 
triarchs  appear  to  have  lived,  it  ncccffarily  fubuivided  itfclf  by 
various  migrations  into  more.  Afterwards,  as  agriculture  in- 
Creafed,  which  employs  and  can  maintain  a  much  greater  num- 
ber of  hands,  migrations  became  lefs  frequent ;  and  various 
-tribes,  which  had  formerly  feparated,  reunited  again  ;  .fome« 
times  by  compulfion  and  conqueft,  fometimes  by  accident,  and 
fometimes  perhaps  by  compact.  But  though  fociety  had  not  its 
formal  beginning  from  any  convention  of  individuals,  a£luatecl 
by  their  wants  and  their  fears;  yet  it  is  tht  fenfe  of  their  weak* 
nefs  and  imperfection  that  keeps  mankind  together;  that  de« 
mqnftrates  the  neceflity  of  this  union ;  and  that  therefore  is 
the  folid  and  natural  foundation,  as  well  as  the  cement  of  ci- 
vil fociety.  And  this  is  what  we  mean  by  the  original  contract 
ef  fociety ;  which,  though  perhaps  in  no  inftance  it  has  ever 
been  formally  expreffed  at  the  firft  inftitution  of  a  date,  yet 
in  nature  and  reafon  muft  always  be  underftood  and  implied, 
^  4^  ]  in  the  very  z(k  of  aflbciating  together:  namely,  that  the 
whole  ihould  protedl  all  its  parts,  and  that  every  part  (houl4 
pay  obedience  to  the  will  of  the  whole,  or,  in  other  words^ 
that  the  community  (hould  guanl  the  rights  of  each  individual 
member,  and  that  (in  return  for  this  proteftion)  each  indi- 
vidual (hould  fubmit  to  the  laws  of  the  community  ;  without 
which  fubmifiion  of  all  it  was  impoilible  that  protedtioq 
could  be  certainly  extppded  to  any. 

For  when  civil  fociety  is  once  formed,  government  at  the 
fame  time  refults  of  courfc,  as  neceflary  to  prefcrvc  and  to 
keep  that  fociety  in  order.  Unlefs  fome  fuperior  be  confti^ 
tuted,  whofe  commands  and  decifions  all  the  members  are 
^ound  to  obey,  they  would  ftill  remain  as  in  a  ftate  of  na- 
ture, without  any  judge  upon  tarth  to  define  their  feveral 
rights,  and  redrefs  their  feveral  wrongs.  But,  as  all  th^ 
pacmbers  which  compofc  this  fociety  were  naturally  equal, 

• 
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it  may  be  alked,  in  whofe  hands  are  the  reins  of'government 
to  be  entrufted  ?  To  this  the  ^general  anfwer  is  eafy ;  but 
the  application  of  it  to  particular  cafes  has  occafiod^d  one 
half  of  thofe  mifchiefsi  which  are  apt  to  proceed  from  mif- 
guided  political  zeal.  In  general,  all  mankind  will  agree 
that  government  fhould  be  repofed  in  fuch  perfons,  in  whom 
thofe  qualities  are  moft  likely  to  be  found,  the  perfeftion  of 
iRrhich  is  among  the  attributes  of  liim  who  is  emphatically 
fliled  the  fupreme  being ;  the  three  grand  requifites,  I  mean 
of  wifdom,  of  goodnefs,  and  of  power :  wifdom,  to  difcera 
the  real  intercft  of  the  community ;  goodnefs,  to  endeavour 
always  to  purfue  that  real  intereft ;  and  ftrength,  or  power, 
to  carry  this  knowlege  and  intention  into  a£lion.  Thefe 
are  the  natural  foundations  of  fovereignty,  and  thefe  are  the 
requifites  that  ought  to  be  found  in  every  well  conftituted 
frame  of  government. 

How  the  feveral  forms  of  government  we  now  fee  in  the 
world  at  firft  a£lually  began,  is^matter  of  great  uncertainty,  and 
has  occafioned  infinite  difputes.  It  is  not  my  bufmcfs  or  in- 
tention to  enter  into  any  of  them.  However  they  began,  or 
by  what  right  Toever  they  fubfift,  there  is  and  muft  be  in  all  [  49  ^ 
of  them  a  fupreme,  irrefiftible,  abfolute,  uncontrolled  autho- 
rity, in  which  Hat  jura  fummi  Imperii^  or  the  rights  of  fove- 
reignty,  refide.  And  this  authority  is  placed  in  thofe  hands, 
wherein  (according  to  the  opinion  of  the  founders  .of  fuch  re- 
ipeflive  (lates^  cither  exprcfsly  given,  or  colle£led  from  their 
tacit  approbation)  the  qualities  requisite  for  fupremacy,  w]f« 
dom,  goodnefs,  and  power,  are  the  moft  likely  to  be  found. 

■ 

The  political  writers  of  antiquity  will  not  allow  more 
than  three  regular  forms  of  government;  the  firfl,  when  the 
fovereign  power  is  lodged  in  an  aggregate  aflembly  confiding 
of  all  the  free  members  of  a  community,  which  is  called  a 
democracy;  the  fecond,  when  it  is  lodged  in  a  Council,  con)- 
pofed  of  fele£l  members,  and  then  it  is  ftiled  an  ariftocracy ; 
the  laft,*  when  it  is  entrufted  ir)  the  hands  of  a  fingle  pcrfon, 
and  then  it  takes  the  name  of  a  monarchy.     AU  other  fpecies 
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of  government,  they  fey,  arc  cither  corruptions  of,  or  rcdu* 
cible  to,  thefc  three. 

Bt  the  fovereign  power,  as  wae  before  obfervcd,  is  meant 
the  making  of  laws  j  for  wherever  that  power  rcfide3,  all 
others  muft  conform  to,  and  be  dircftcd  by  it,  whatever  apl 
pcarance  the  outward  form  and  adminiftration  of  the  govern- 
ment may  put  on.  For  it  is  at  any  time  in  the  option  of  the 
legiflature  to  alter  that  form  and  adminiftration  by  a  new 
edia  or  rule,  and  to  put  the  execution  of  the  laws  into  what- 
ever hands  it  plcafes  j  by  conftituting  one,  or  a  few,  or  many 
executive  magiftrates:  and  all  the  other  powers  of  the  ftatc 
muft  obey  the  Icgiflative  power  in  the  difcharge  of  their  fc- 
vcral  funftions,  or  elfe  the  conftitution  is  at  an  end. 

In  a  democracy,  where  the  right  of  m;^king  laws  refidcs 
in  the  people  at  large,  public  virtue,  or  goodnefs  of  inten- 
tion, is  more  likely  to  be  found,  than  either  of  the  other 
qualities  of  government.  Popular  aflcmblies  are  frequently 
foolifh  in  their  contrivance,  and  weak  in  their  exccutbn ; 
but  generally  mean  to  do  the  thing  that  is  right  and  juft, 
and  have  alw|iys  a  degree  of  patriotifm  or  public  fpirit.  In 
^  '  J  ariftocracies  there  is  more  wifdom  to  be  found,  than  in  the 
other  frames  of  government ;  being  compofed,  or  intended 
.to  be  compofed, of  the  moft  experienced  citizens:  but  there 
}s  lefs  honefty  than  in  a  republic,  and  lefs  ftreugth  than  in 
a  monarchy.  A  monarchy  is  indeed  the  moft  powerful  of 
any }  for  by  the  entire  conjundion  of  the  legiflative  and 
executive  powers  all  the  finews  of  government  are  knit  to- 
gether, and  united  in  the  hand  of  the  prince :  but  then  there 
is  imminent  danger  of  his  employing  that  ftrength  tp  im<* 
providpnt  or  oppreflive  purpofes. 

Thus  thefe  three  fpecies  of  governjment  have,  all  of  them, 
their  feveral  perfe£tions  and  imperfe^ions.  Democracies 
are  ufually  the  beft  calculated  to  dire£t  the  end  of  a  law  \ 
ariftocracies  to  invent  the  means  by  which  that  end  (hall  t)e 
obtained  \  and  monarchies  to  carry  thofe  means  into  execu- 

tion. 
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tion.  Aad  the  antients^  as  was  obfervedjhad  in  general  no  ide^ 
of  any  other  permanent  form  of  government  but  thefe  three : 
for  though  Cicero  ^  declares  himfelf  of  opinioni  *'  effi  optimg 
f*  ^on/iitutam  rempuHicam^  quM  ex  triius  generibus  illit^  regaliy 
'*  Optimo^  et  p^ulari^  Jit  modice  cofffufa ;''  yet  Tacitus  treats 
this  notion  of  a  mixed  government^  formed  out  of  them  all^ 
and  partaking  of  the  advantages  of  each,  as  a  vifionary  whim, 
dnd  one  thati  if  efie^ied,  could  never  be  lading  or  fecure  '• 

BoT,  happily  for  us  of  this  illand,  the  Britifli  conftitution 

lias  long  remained,  and  I  truft  will  long  continue,  a  (landing 

exception  to  the  truth  of  this  obfervation.     For,  as  with  us 

the  executive  power  of  the  laws  is  lodged  in  a  iingle  perfon, 

they  have  all  the  advantages  of  ftrength  and  difpatch,  that 

are  to  be  found  in  the  moft  abfolute  monarchy:   and  at 

%hit  legiflature  of  the  kingdom  is  cntrufted  to  three  diftinfl 

poweis,  entirely  independent  of  each  other;  firft,  the  king; 

Secondly,   the  lords  fpiritual  and  temporal,  which  is  aa 

ariftocratical  aflembly  of  perfons  feleded  for  their  piety, 

their  birth»  their  wifdom,  their  valour,  or  their  property^  C  5^  3 

and,  thirdly,  the  houfe  of  commons,  freely  chofen  by  the 

people  from  among  themielves,  which  makes  it  a  kind  of  de« 

mocracy ;  as  this  aggregate  body,  adluated  by  different  fprings^ 

and  attentive  to  different  interefts,  compofes  the  Britifli  par* 

liament,  and  has  the  fupreme  difpofal  of  every  thing  \  there  caa 

no  inconvenience  be  attempted  by  either  of  the  three  branches, 

but  will  be  withftood  by  one  of  the  other  two ;  each  branch 

being  armed  with  a  negative  power,  fufficient  to  repel  any 

innovation  which  it  fhall  think  inexpedient  or  dangerous. 

Heee  then  is  lodged  the  fovereignty  of  the  Britifli  con* 
ftitution  \  and  lodged  as  beneficially  as  is  poilible  for  fociety. 
For  in  no  other  fliape  coald  we  be  fo  certain  of  finding  the 
three  great  qualities  of  government  fo  well  and  fo  happily 

'  In  his  fragments  de  rep»  t.  2.  <«  JtBa  ex  bis  ttconfiUuta  rnpuhRcae  firms 

S  '<  CunSas  nationti  et  lirbee  popuJut     «  laudanfacilitts quamevenirifVely/f eve* 

^  fint  ^imretf  01a  JinfftR  rtgunii  ^«*     /<  9itfbmldiuUtrgaeffep9t^,"*  jUm.!.^ 

united. 
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united.     If  the  fuprcmc  power  were  lodged  in  any  one  of  the 
three  branches  feparately,  we  muft  be  expofed  to  the  incon^ 
▼eniences  of  either  abfolute  monarchy,  ariftocracy,  or  de- 
mocracy ;  and  fo  want  two  of  the  three  principal  ingredients 
of  good  polity,  either  virtue,  wifdom,  or  pawer.     If  it  were 
lodged  in  any  two  of  the  branches  \   for  inftancc,  in  the 
Jang  and  houfc  of  lords;   our  laws  might  be  providently 
made,  and  well  executed,  but  they  might  not  always  have 
the  good  of  the  people  in  view :  if  lodged  in  the  king  and 
commons,  we  (hould  want  that  circumfpediion  and  media- 
tory caution,  which  the  wifdom  of  the  peers  is  to  aiibrd :  if 
the  fuprerae  rights  of  legiflature  were  lodged  in  the  two 
houfes  only,  and  the  king  had  no  negative  upon  their  pro- 
cccdings,  they  might  be  tempted  to  incroach  upon  the  royal 
prerogative,    or  perhaps  to  abolilh  the  kingly  office,  and 
thereby  weaken  (if  not  totally  deftroy)  the  ftrength  of  the 
executive  power.     But  the  conftitutional  government  of  this 
iiland  is  fotadmirably  tempered  and  compounded,  that  nothing 
can  endanger  or  hurt  it,  but  deftroying  the  equilibrium  of 
power  between  one  branch  of  the  legiflature  and  the  reft. 
For  if  ever  it  ihould  happen  that  the  independence  of  any  one 
of  the  three  ihould  be  loft,  or  that  it  Ihould  become  fubfer- 
vient  to  the  views  of  either  of  the  other  two,  there  would 
[  5^  ]  foon  be  an  end  of  our  conftitution.     The  legiflature  would 
be  changed  from  that,  which  (upon  the  fuppofition  of  an  ori- 
ginal  contra£l,  either  a£tual  or  implied)  is  prefumed  to  have 
been  originally  fet  up  by  the  general  confent  and  fundamen- 
tal aft  of  the  fociety  :  and  fuch  a  change,  however  eflfeftedy 
is  according  to  Mr.  Locke  ■»  (who  perhaf)s  carries  his  theory 
too  far)  at  once  an  entire  diflblution  of  the  bands  of  govern- 
ment ;  and  the  people  are  thereby  reduced  to  a  ftate  of  anar- 
chy, with  liberty  to  conftitute  to  themfelves  a  new  legiflativc 
power. 

Having  thus  curforily  conGdercd  the  three  ufual  fpecies 
of  government,  and  our  own  Angular  conftitution,  fclefted 

^  On  govBrwnent,  part  %»  §  2i», 

and 
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and  compounded  from  them  all^  I  proceed  to  obferve,  that, 
as  the  power  of  making  laws  copftitutes  the  fqpremc  autho« 
Tity,  fo  wherever  the  fupreme  authority  in  any  ftate  reHdes^  it 
is  the  right  of  that  authority  to  make  laws ;  that  is,  in  the 
"words  of  our  definition,  to  prefcribe  the  ruU  of  civil  a&i9»* 
And  this  may  be  difcovered  from  the  very  end  and  inftitution 
of  civil  dates.  For  a  ftate  is  a  colleflive  body^  compofed  of 
a  multitude  of  individuals,  united  for  their  fafety  and  con- 
venience, and  intending  to  a£l  together  as  one  man.  If  if 
therefore  is  to  a£t  as  one  man,  it  ought  to  aQ  by  one  uniform 
wilL  But,  in^fmuch  as  political  communities  are  made  up 
of  many  natural  perfons,  each  of  whom  has  his  particular 
will  and  inclUiation,  thefe  feveral  wills  cannot  by  any  natural 
union  be  joined  together,  or  tempered  and  difpofed  into  a 
lading  harmony,  fo  as  to  conilitute  and  produce  that  one 
uniform  will  of  the  ivholc.  It  can  therefore  be  no  other- 
wife  produced  th;m  by  a"/c////rfl/ union  ;  by  the  confentof  all 
perfons  to  fubmit  their  own  private  wills  to  the  will  of  one 
man,  or  of  one  or  mote  aflemblies  of  men,  to  whom  the  fu- 
preme a&thority  isentrufted  :  and  this  will  of  t;hat  one  man^ 
or  aflembiage  of  men,  is  in  different  ftates,  according  to 
<lh4r  different  conftitutionsj  underftood  to  be  law. 

Thus  far  as  to  the  right  of  the  fupreme  power  to  make 
laws  ;  but  farther,  it  is  it's  duty  likewife.  For  fince  the  re- 
fpedive  members  are  bound  to  conform  themfelves  to  the  E  53  ^ 
will  of  the  ftate,  it  is  expedient  that  they  receive  dire£tions 
from  tlie  ftate  declaratory  of  that  it's  will.  But,  as  it  is 
imppfliUe,  in  fo  great  a  multitude,  to  give  injunfilons  to 
every  particular  man,  relative  to  each  particular  action,  it 
Is  therefore  incumbent  on  the  ftate  to  eftablifli  general  rules, 
for  the  perpetual  information  and  dire£lion  of  all  perfons  in 
all  pcrints,  whether  of  poiitive  or  negative  duty.  Arid  this,  in 
order  that  every  man  may  know  what  to  look  upon  as  his 
own,  whait  as  another's ;  what  abfolute  and  what  relative  du- 
ties are  required  <at  his  hands  4  what  is  to  be  efteemed  honeft, 
diflioneft,  or  indifferent  \  what  degree  every  man  retains  of  - 
^S  natural  liberty  i  what  he  has  given  up  as  the  price  of  the 

^  benefit^ 
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benefits  of  fociety }  and  after  what  ipanner  each  perfon  u  to 
moderate  the  ufe  and  exercife  of  thofe  rights  which  the  ftate 
affigns  hiin>  in  order  to  promote  and  fecure  the  public  tran* 
<iuillity. 

From  what  has  been  advanced,  the  truth  of  the  former 
branch  of  our  definition^  is  (I  truft)  fufficiently  evident ;  that 
•'  municipal  law  is  a  rule  of  civil  condu&  ^ifcribed  by  the  fu^ 
•*  preme  paver  in  ajlate^  I  proceed  now  to  the  latter  branch 
of  it ;  that  it  is  a  rule  fo  prefcribed,  *<  commanding  what  ii 
•*  right y  and  prohibiting  what  is  wrong!* 

Now,  in  order  to  do  this  completely,  it  is  firft  of  all  new 
ceSary  that  the  boundaries  of  right  and  wrong  be  eftabliflied 
9nd  afcertained  by  law.  And  when  this  is  once  done,  it 
will  follow  of  courfe  that  it  is  likewife  the  bufinefs  of  the 
)aW|  confidered  as  a  rule  of  civil  condu£i»  to  enforce  theib 
lights  and  to  reftrain  or  redrefs  thefe  wrongs.  It  remains^ 
therefore^  only  to  confider  in  what  manner  the  law  is  faid  to 
afcertain  the  boundaries  of  right  and  wrong;  and  the 
methods  which  it  takes  to  command  the  one  and  prohibit  the 
other. 

For  this  purpofe  every  law  may  be  faid  to  conGft  of  feve- 
ral  parts :  one,  declaratory ;  whereby  the  rights  to  be  obfervedf 
9nd  the  wrongs  to  be  efchewed,  are  clearly  defined  and  lai4 
[  54  3  down :  another,  directory  \  whereby  the  fubjeft  is  inftrufled 
and  enjoined  to  obferye  thofe  rights,  and  to  abftain  from  the 
pommiflion  of  thofe  wrongs:  a  third,  remedial \  whereby  a 
m<?thod  is  pointed  out  to  recover  a  man's  private  rights,  or 
redrefs  his  private  wrongs  :  to  which  may  be  added  a  fourth^ 
lifually  termed  the  fojuliGny  or  vindicatory  branch  of  the  law  ^ 
whereby  it  is  fignified  what  evil  or  penalty  0iall  be  incurred 
by  fuch  as  commit  any  public  wrongs,  and  tranfgrefs  or  ne« 
g]e£l  their  duty. 

With  regard  to  the  firft  of  thefe  the  declaratory  part  of 
the  municipal  law,  this  depends  not  fo  much  upon  the  law 

of 
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of  revelation  or  of  nature,  as  upon  the  wlfdom  and  will  of 
tbe   legiflator.     This   dodrine,  which  before  was  (lightly 
touched,    dcfcrves  a  more  patticuldr  explication.      Thofe 
Hghts  then  which  God  and  nature  have  cflablifhed,  and  are 
therefore  called  natural  rights,  fuch  as  arc  life  and  liberty^ 
need  not   the  aid  of  human  laws  to  be  more  elFefluallf 
invefted  in  every  man  than  they  are ;  neither  do  they  receive    . 
•ny  additional  ftrength  when  declared  by  the  municipal  lawi 
to  be  Inviolable.     On  the  contrary,  no  human  legifliiture 
has  power  to  abridge  or  deftroy  them,   unlefs  the  owner 
{hall  himfelf  commit  fome  ^  that  amounts  to  a  forfeiture* 
Neither  do  divine  or  natural  duties  (fuch  as,  for  inftance* 
the  worffalp  of  God^  the  maintenance  of  children,  and  the 
fsice)  receive  any  ftrdnger  fandion  from  being  alfo  declare! 
to  be  duties  by  the  law  of  the  land.     The  cafe  is  the  fame 
as  to  crimes  and  mifdemefnors,  that  are  forbidden  by  the 
fupctior  laws,  and  therefore  ftiled  mala  tnfey  fuch  as  mur- 
der, theft,  and  perjury ;  which  contraft  no  additional  tur- 
pitude ffom  being  declared  unkwful  by  the  inferior  legifla- 
ture.     For  that  legiflature  in  all  thefe  cafes  a£ts  only,  as  wai 
before  oblerved,  in  fubordination  to  the  great  lawgiver,  tran- 
fcribing  and  publiOiing  his  precepts.     So  that,  upon  the 
whole,  the  declaratory  part  of  the   municipal  law  has  no 
force  or  operation  at  all,  with  regard  to  anions  tliat  are  na- 
turally and  inttinGcally  right  or  wrong. 

But,  with  regard  to  things  in  themfelves  indifferent,  the  [  55  J 
cafe  is  entirely  altered.  Thefe  become  either  right  or  wrong, 
juft  or  unjuft,  duties  or  mifdemefnors,  according  as  the  mu- 
nicipal legifldtor  fees  proper,  for  promoting  the  welfare  of 
the  fociety,  and  more  effeftually  carrying  on  the  purpofes  of 
civil  life.  Thus  our  own  common  law  has  declared,  that 
the  goods  of  the  wife  do  inftahtly  upon  matriage  become  the 
ptoJ)erty  inA  right  of  the  hufband  j  and  out  ftatute  law  has 
declared  all  monopolies  a  public  offence :  yet  that  right, 
and  this  offence,  have  no  foundation  in  nature;  but  are 
merely  created  by  the  law,  for  the  purpofes  of  civil  fociety. 
And  fometimes,  where  the  thing  itfclf  has  it's  rife  from  the 

6  law 
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law  of  nature^  the  particular  circumftanced  and  mode  of 
^oing  it  become  right  or  wTong9  as  the  laws  of  the  land  (hall 
dired.'  Thus,  for  inftancej  in  civU  duties:  obedience  to 
fuperiors  is  the  do£lrine  of  revealed  as  well  a^  natural  reli« 
gion :  but  who  thofe  fuperiors  (hall  be,  and  in  what  circum* 
ftances,  or  to  what  degrees  they  (hall  be  obeyed,  it  is  the 
province  of  human  laws  to  determine.  And  fo,  as  to  iuju* 
*  ries  or  crimes,  it  myft  be  left  to  our  own  legiflature  to  decide, 
in  what  cafes  the  feifing  another's  cattle  (hall  amount  to  a 
xrefpafs  or  a  theft;  and  where  it  (hall  be  ajuftifiable  aflion^ 
as  when  a  landlord  takes  them  by  way  of  diftrefs  for  rent* 

Thus  much  for  the  declaratory^  part  of  the  municipal  law : 
and  the  direBory  (lands  much  upon  the  fame  footing ;  for 
this  virtually  includes  the  former,  the  declaration  being  ufu« 
ally  collefled  from  the  direction.  The  law  that  fays,  *<  thoa 
<^  (halt  not  fteaV  implies  a  declaration  that  ftealing  is  a 
crime.  And  we  have  feen  *  that,  in  things  naturally  indif* 
ferent,  the  very  eiTence  of  right  and  wrong  depends  upon  the 
dire£lion  of  the  laws  to  do  or  to  omit  them. 

The  remedial  part  of  the  law  is  fo  nece(rary  a  confequence 
of  the  former  two,  that  laws  muft  be  very  vague  and  imper* 
r  5^  3  fe£l  without  it*  For  in  vain  would  rights  be  declared,  in 
vain  dire^cd  to  be  obferved,  if  there  were  n6  method  of  re* 
covering  and  afierting  thofe  rights,  when  wrongfully  with* 
held  or  invaded.  This  is  what  we  mean  properly,  when  we 
fpeak  of  the  protedion  of  the  law.  When,  for  inftance,  the 
declaratory  part  of  the  law  has  faid,  <'  that  the  field  or  inhe« 
*<  ritance,  which  belonged  to  Titius's  father,  is  vefted  by  hii 
««  death  in  Titiusi**  and  the  direflory  part  has  "  forbidden 
<«.  any  one  to  enter  on  another's  property,  without  the  leave 
<<  of  the  owner :"  if  Gains  after  this  will  prefume  to  take 
po(re{rion  of  the  land,  the  remedial  part  of  the  law  will  then 
interpofe  it's  office ;  will  make  Gains  reftore  the  poficflion  to 
"Xititts^  and  alfo  pay  him  damages  for  the  invafion. 

i  See  psfe  43, 

With 
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With  regard  to  the  fatiBion  of  laws,  or  tlie  evil  that 
may  attend  the  breach  of  public  duties ;  it  is  oblerved^  that 
human  legiflators  have  for  the  mod  part  chofen  to  make  the 
ian£lion  of  their  laws  rather  vindicatory  than  retnunerahrj^  or 
to  confift  rather  in  puni{hraents»  than  in  aAual  particular 
rewards.  Becaufe,  in  the  firft  place,  the  quiet  enjoyment 
*and  prote£lion  of  all  our  civil  rights  and  liberties,  which  are 
the  fure  and  general  confcquence  of  obedience  to  the  muni- 
cipal law,  are  inthemfelves  the  bed  and  moft  vajuable  of  all 
rewards.  Becaufe  alfo,  were  the  exercife  of  every  virtue  to 
be  enforced  by  the  propofal  of  particular  rewards,  it  were 
impoflible  for  any  ftate  to  furnifli  (lock  enough  for  fo  profufe 
a  bounty.  And  farther,  becaufe  the  dread  of  evil  is  a  much 
more  forcible  principle  of  human  actions  than-  the  profpeA 
of  good  ^.  For  which  reafons,  though  a  prudent  be  (towing 
of  rewards  is  fometimes  of  exquifite  ufe,  yet  we  find  that 
thofe  civil  laws,  which  enforce  and  enjoin  our  duty,  do  fel-  * 
Aottiy  if  ever,  propofe  any  privilege  or  gift  to  fuch  as  obey 
the  law ;  but  do  conflantly  come  armed  with  a  penalty  de- 
nounced agaioft  tranlgrefTors,  either  exprefsly  defining  the 
nahire  and  quantity  of  the  punifliment,  or  elfe  leaving  it  to 
the  difcretion  of  the  judges,  and  thofe  who  are  entrufted  with 
the  care  of  putting  the  laws  in  execution. 

Of  all  the  pfirts  of  a  law  the  moft  effe£lu;|l  is  the  vindl-  [  57  }^ 
catarj.  For  it  is  but  loft  labour  to  fay,  <^  do  this,  or  avoid 
««  that,"  unlefs  we  alfo  declare,  «  this  fhall  be  the  confe- 
**  quence  of  your  non-compliance."  We  muft  therefore 
obferve  that  the  main  ftrength  and  force  of  a  law  confifts  in 
the  penalty  annexed  to  it.  Herein  is  to  be  found  the  princi- 
pal obligation  of  human  laws. 

Legislators  and  their  laws  are  faid  to  compel  and  oblige ; 
not  that  by  any  natural  violence  they  fo  conftrain  a  man,  as 
to  render  it  impoflible  for  him  to  z(k  otherwife  than  as  they 
dir€£):|  which  is  the  ftrifl  fenfe  of  obligation :  but  becaufe, 

k  Locke,  Hms«  Und,  bt  »,  t.  »l. 
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b7  declaring  and  exhibiting  a  penaky  againft  ofienders,  they 
bring  it  to  pafs  that  no  man  can  eafilj  choofe  to  tranfgreft 
'  the  law ;  fince,  by  reafon  of  the  impending  corredion^ 
compliance  is  in  a  high  degree  preferable  to  difobedience. 
And,  eren  where  rewards  are  propofed  as  well  as  puniQiments 
threatened,  the  obligation  of  the  law  feems  chiefly  to  confift 
m  the  penalty  :  for  rewards,  in  their  natttre>  can  only  perfuadu 
and  aUurt  \  nothing  ii  compulfirj  but  puniihment. 

It  is  trne,  it  hath  been  bolden  and  very  juftly,  by  the 
principal  of  our  cdiical  writers,  that  human  laws  are  binding 
upon  men's  confciences.  But  if  that  were  the  only,  ot  moft 
forcible  obligation,  the  good  only  would  regard  the  laws, 
and  the  bad  would  fet  them  at  defiance.  And,  true  as  this 
principle  is,  it  mud  dill  be  underflood  with  fome  reftriflion. 
It  holds,  I  apprehend,  as  to  rights  $  and  that,  when  the  law 
has  determined  the  field  to  belong  to  Titius^  it  is  matter  of 
confcience  no  longer  to  withhold  or  to  invade  it*  So  alfo 
in  regard  to  natural  duties^  and  fuch  oflFences  as  are  mkia  in 
fe :  here  we  are  bound  in  confcience,  becaufe  we  are  bound 
by  fuperior  laws,  before  thofe  human  laws  were  in  being,  to 
perform  the  one  and  abftain  from  the  other.  But  in  relation 
to  thofe  laws  which  enjoin  only pqfitive  duties fZnd  forbid  only 
fuch  things  as  are  not  mala  in  fe  but  mala  prohihita  merely, 
r  c8  1  without  any  intermixture  of  moral  guilt,  annexing  a  pe* 
nalty  to  non-compliance  ^,  here  I  apprehend  confcience  is 
no  farther  concerned,  than  by  directing  a  fubmiflion  to  the 
penalty,  in  cafe  of  our  breach  of  thofe  laws :  for  other- 
wife  the  multitude  of  penal  laws  in  a  ftate  would  not  only  be 
looked  upon  as  an  impolitic,  but  would  alfo  be  a  very 
wicked  thing ;  if  every  fuch  law  were  a  fnare  for  the  con- 
fcience of  the  fubjed.  But  in  thefe  cafes  the  alternative  is 
ofiered  to  every  man ;  <<  either  abftain  from  this,  or  fubmit 
<<  to  fuch  a  penalty:'*  and  his  confcience  will  be  clear» 
whichever  fide  of  the  alternative  he  thinks  proper  to  embrace* 
ThuSj  by  the  (latutes  for  preferving  the  game,  a  penalty  \% 
denounced  againft  every  unqualified  perfon  that  kills  a  hare^ 

>  See  VoU  IL  p9ge420^ 

and 
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and  agtfaiift  etery  ]^rfon  who  poflefles  a  partridge  in  Auguft* 
Atad  fo>  too^  by  other  ftaluteS)  pecuniary  penalties  are  in* 
Aided  for  taercifirig  trades  without  ferring  an  apprentice* 
ibip  tberetOf  for  not  burying  the  dead  in  woollen^  for  not 
performing  the  ftatute-work  on  the  public  roads^  and  for  in- 
ntimertble  other  pofitive  mifdemefnors.  Now  thefe  prohi-. 
bitory  lawa  do  not  make  the  tranfgreifion  a  moral  ofFcncej  or 
fin :  the  ^onty  obligation  in  confcience  i$  to  fubmit  to  tht 
penalty^  if  levied.  It  muft  however  be  obferved,  that  wc 
are  berefpeaking  of  laws  that  are  fimply  and  purely  penal^ 
where  the  thing  forbidden  or  enjoined  is  wholly  a  matter  of 
indifference,  and  where  the  penalty  infliAed  is  an  adequate 
compenfation  for  the  civil  inconvenience  fuppoftd  to  arife 
from  the  offence  (7).  But  where  dtfobedience  to  the  law 
involves  in  it  alfo  any  degree  of  public  mifchief  or  private 
injury,  there  it  falls  within  our  former  dilUnAionj  and  is 
alfo  an  offence  againft  confcience  *. 

■  Lest  fmrt  foenalh  Mgat  tantum  ad    (  Sanderfofi  ie  Wifitnt*  th^gst.  pratl^  ««H« 
poeaamf  mit  tttm  ad  adfam :  lex  poetmtu     ^17.14.) 
mixta  tt  0d  adfam  tbVtgat^  tt  adfotaam. 


fcn     ■    ■       ■ I   II  !■■■     iiigi 


(7)  This  18  a  dodrine  to  which  the  Editor  cannot  fufafcribe* 
It  is  an  important  queftion^  Mni  deferves  a  more  cxtenfive  dif- 
cufiioD  than  can  conveniently  be  introduced  into  a  note.  The  fo- 
lution  of  it  may  not  otfly  %&t&  the  quiet  of  the  minds  of  confcien-* 
tious  men,  but  may  be  the  foundation  of  arguments  and  decifiony 
In  every  branch  of  the  law*  To  form  a  true  judgment  upon  this 
fubjedy  it  is  neceflary  to  take  into  confideration  the  nature  of  moral 
and  pofitive  laws.  The  principle  of  both  is  the  fame,  viz*  utility^ 
or  the  general  happinefis  and  true  interefts  of  mankind, 

jtifue  ^a  M^bat  jm/U  frope  mater  et  aqta* 

But  the  neceffity  of  one  fet  of  laws  is  feen  prior  to  experience  1 
erf  the  other,  pofierior.  A  moral  rule  is  fuch,  that  every  man's 
reafon  (if  not  perverted)  diftates  it  to  him  as  foon  as  he  aflbciates 
with  other  men.  It  is  uniVerfal,  an9  muft  be.  the  fame  in  every 
part  of  the  world.  Do  not  kill,  do  not  ilealy  do  not  violate  pfomifes,  ^ 
muft  be  equally  obligatory  in  England,  Lapland,  Kamtfchatka^ 

Vol..  L  F  and 
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I  »AVB  naw  gone  tfaroogh  the  definition  l»kl  'do^n  of  a 
municipal  law;  and  have  (hewu  that  it  is  ^^  a  rule-^f  cixU 
j«  condu£k— prcfcribcd— 'by  the  fuprcme  power,  in  4  ft^te.— ♦ 


.^^ 


and  New  Holland.  But  apofitive  law  is  difcovtrcd  l)y  experience ' 
to  be  ufcful  and  necelTary  only  to  mca  in  certain  diftrids,  or  under 
peculiar  circumflances.  It  isfaid  that  it  is  a  capital  crime  m  Hol- 
land to  killaftork,  bccaufd  that  animal  dcllroysthe  vermin  which 
would  undermine  the  -dykes  or  banks,  tipon  which  the  cxiftencc  of 
the  country  depends.  This  msry  be  a  wife  law  in  Holland ;  but 
the  life  of  a  flprk  i»  England  wx>ukl  probably  be  of  no  more  value 
than  that  of  a  fparrow,  and  fudi  a  law  would  be  ufelefs  and  cruel 
ui  this  country. 

By  the  laws  of  nature  and  reafon^  every  man  is  permitted  tu 
build  his  houfc  in  any  manner  he  pleafes  \  but  from  the  e^^perieoce 
of  the  deflniclive  effedls  of  fire  in  London,  the  legiHature  with 
great  wifdom  enacted  that  all  party-walls  (hould  be  of  a  certain 
thicknefs  ;  and  it  is  fomewhat  fui-pnTing  that  they  did  not  extend 
this  provident  aft  to  all  other  great  towns.     (14  Geo.  3.  c.  78.) 

It  was  alfo  difcovered  by  experience,  tliat  dreadful  confequenccs 
enfuedy  when  fea-faring  people,  who  returned  from  diflant  coun- 
tries infcfked  with  the  plague,  were  permitted  immediately  to 
come  on  fhore,  and  mix  with  the  healthy  inhabitants  ;  it  was  there- 
fore a  wife  and  merciful  law^  though  rcftridivc  of  natural  right 
and  liberty,  which  compelled  fuch  pcrfons  to  be  purified  from  all 
contagion  by  perfonning  quarantine.     (4  Vol.  161.) 

He  who,  by  the  breach  of  the  fe  pofitivc  laws,  introduces  confla- 
gration and  peftilence,  is  furcly  guilty  of  a  much  greater  crime 
than  he  is  who  deprives  another  of  his  purfe  or  his  horfc. 

The  laws  againfl  fmuggling  are  entirely  juris  poptlvi ;  but  the 
criminality  of  anions  can  only  be  mcafured  by  their  confequenccs  ; 
and  he  who  favcs  a  fum  of  money  by  evading  the  payment  of  a 
tax,  does  exactly  the  fame  injury  to  focicty  as  he  who  fleals  fo 
much  from  the  trcafury  ;  and  is  therefore  guilty  of  as  great  im- 
morality, or  as  great  an  a£l  of  diihouefly.  Or  fmuggKng  has 
been  compared  to  that  fpecies  of  fraud  which  a  man  would  prac  ? 
life  who  fhould  join  with  his  friends  in  ordering  a  dinner  at  a 
tavern,  and  after  the  fcftivity  and  gratifications  of  the  day,  fhould 
ileal  away,  and  leave  his  companions  to  pay  his  (hare  of  the 
fcckoniiig. 

Punifliment 


I  i»  '  Laws  in  limrJkL'  f^ 

:f^  (ommandiog  wh«l  is  rights  aiid  pjrohibittng  ivhat  b 
<<  wrp9g  t*^. in  the  expltcattoa  of  iprfatehl  hsuvt  endeavoured 
to  interweave  a  few  ufeful  principles,  concerning  the  nature 

jofvivtl  goveramcttti  and  the  obUgatioa  of  )ittman  laws*    Be« 
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Poniflunent  or  penalties  are  never  intended  as  an  equivalent  pt 
n  eompoiition  for  the  commtifion  of  the  offence ;  but  they  are  that 
degree  of  paid  or  inconveniencey  which  are  fuppofed  to  be  fufficient 
to  deter  men  from  introducing  that  greater  degree  of  inconveni- 
ence, which  would  refult  to  the  community  from  the  {general  per* 
imi&onof  that  af^,  which  the  law  ptohtblts.     It  is  no  recompense 
to  a  man's  country  for  the  confequences  of  Sn  illegal  adV,  that  he 
'Aoold  afterwards  be  whipped,  or  (hould  ftand  in  the  pillory,  or 
«Iie  in  a  gaol.     But  in  pofitive  laws,  as  in  moral  rules,  it  is  equally 
falfe  that  immia  peceata  porta  ftmi.     If  there  are  laws,  fuch  perhaps 
.as  the  game4aws,  which  in  the  public  opinion  produce  little  bene* 
fit  or  no  ialutary  effc6l  to  fociety,  a  confcientious  man  will  feel  per- 
haps  no  further  regard  for  the  obfervance  of  them,  than,  from  the 
confideration  that  his  example  may  encourage  others  to  violate  thoCe 
laws  which  arc  mort  highly  beneficial  to  the  community.    Indeed, 
the  laft  fentence  of  the  learned  Judge  upon  this  fubje6l,  is  an  anfwer 
to  his  own  doctrine  ;  for  the  difobedience  of  any  law  in  exiftence, 
•«nuft  be  prefumed  to  involve  in  it  either  public  mifchief  or  private 
injury.     It  is  related  of  Socrates,  that  he  made  a  promife  with 
hsmfelf  to  obferve  the  laws  of  his  country ;  but  this  is  nothing  more 
than  what  every  good  man  ought  both  to  promife  and  to  perform : 
.and  he  ought  to  promife  ftill  farther,  that  he  will  exert  all  his 
power  to  compel  others  to  obey  them.     As  the  chief  defign  of 
eftabliHied  government  is  the  prevention  of  cnmes  and  the  en- 
forcement of  the  moral  duties  of  man,  obedience  to  thatgoveni'^ 
tnent  neccffafily  becomes  one  of  the  higheft  of  moral  obligations  : 
and  the  principle  of  moral  and  pofitive  laws  being  precifely  the 
fame,  they  become  fo  blended,  that  the  difcrimination  between 
Jthem  is  frequently  difficult  or  impra^kicable,  or,  as  the  author  of 
the  Do^or  and  Student  hasexprefled  it  with  beautiful  fimplxcity^ 
'^  In  every  law  pofitive  well*made,  is  fomewhat  of  the   law  of 
/^  reafon  and  of  the  law  of  God ;  and  to  difcem  the  law  of  God 
'<<  and  the  law  of  reafon  from  the  law  pofitive,  is  very  hard*'* 
1  Dud.  c,  4. 


*  • 
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fens  I  co&duiie  dii«  &£lion,  it  mty  Mt  be  «mift  tA  a4d  ti 
few  ob£^rvatioci#  ooncermn)^  die  uiterf¥9tai6$n  «f  hira. 

IVhem  any  <lbubt  arofe  upon  the  eonftniftton  of  the  Ito(» 

man  laws,  the  ufage  was  to  date  the  cafe  to  the  emperor  in 
writing,  and  take  his  opinion  upon  it.  Thb  was  certainly 
%  bad  method  of  interpretation*  To  interrogate  liie  legtfla- 
ture  to  decide  particular  difputes,  is  not  only  endle&,  bat 
'affords  great  room  for  partiality  and  oppreilion.  The  an* 
fwersvof  the  cmpetor  were  caHed  his  reicripts,  and  thefe  hail 
in  fucceeding  cafes  the  force  of  perpetual  laws  \  thoi;^h  tfaq^ 
ought  to  be  carefully  diftinguifiiedj  by  every  rational  o?i- 
Han,  from  thole  general  conftitotious,  which  had  only  the 
nature  of  things  for  their  guide.  The  emperor  Macriaust 
as  his  hiftorian  Capitolinus  informs  us,  had  once  refqlred 
to  aboH(h  thefe  refcripts,  and  retain  onty  the  general  edids : 
he  could  not  bear  that  die  hafty  and  crude  anfwers  of  fuch 
princes  as  Commodus  and  Caracalla  Ihould  be  reverenced  as 
laws.  But  Juflinian  thought  otherwife  %  and  he  has  pre^ 
ferved  tlitm  all.  In  like  manner  the  canon  laws^  or  decret«! 
epifUes  of  the  popes,  are  all  of  them  refcripts  in  the  firt€beft 
ienfe.  Contrary  to  all  true  forms  of  reafoning,  tbey  ai(guc 
from  particulars  to  generals*  "" 

The  faired  and  moft  rational  method  to  interpret  die  wiB 
of  the  legiflator,  Is  by  eiploring  his'  intentions  at  the  time 
when  the  law  was  made,  hyjtgns  the  moft  natural  and  pro* 
bable.  And  thefe  figns  are  either  the  words,  the  contezt^ 
the  fubje£i-matter,  the  efFefls  and  confequence,  or  the  fpivit 
^nd  reafon  of  the  law.    Let  us  take  a  ibort  view  of  them  alL. 

i«  Words  are  generally  to  be  vnderftood  in  their  ii&al 
Itnd  moft  known  fignification  ;  not  ib  much  regarding  tbt 

propriety  of  grammar,  as  their  general  and  popular  ufcT 
Thus  the  law  mentioned  by  PufFendorf  ^,  which  forbad  9 

«  Jnft.  I.  2.  6.  •  L.  of  N.  ind  N.  5.  it.  3.  ^ 

-  *^-  hjouui 
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Utfmuk  t»  layflmtdt  on  •  pricft,  wit  ailjiidged  to  exeeod  tv 
Mm,  whD  had  hurt  a  prieft  wtck  a  weapon*  Again  i  tcraa 
of  art.  Of  ttcfaaical  termi,  muft  be  taken  according  to  the 
aoeeptatioii  of  the  leanie4  in  eadb  an»  trade,  and  fctenee* 
So  in  die  a£i  of  fettkaient,  where  the  crown  of  England  i$ 
limited  ^to  the  princeft  Sophia,  and  the  heira  of  her  body^ 
<<  being  proteftants,'*  it  becomes  neccfiary  to  call  in  the 
sfiftaace  of  fantyerat  to  afeectafai  the  prectfe  idea  of  the 
wmU  ^  hmrs  $f  itr  hoifi*  which  in  a  legal  fcnfe  compriao 
#01^  certain  of  her  Isoeai  deCiycndattta. 

% 

.  s.  If  words  happen  to  be  ftiil  dttbbnti  we  maf  eftaUifh 
llbAx  aaeaniog  frm  the  coauxt;  with  which  it  majr  be  of 
fiogolar  nfe  to  compare  a  word,  or  a  iiratence,  whenerer 
they  are  amUguoua,  eqairoeal,  or  intricate.  Thus  the 
yroeae,  or  preamble,  it  often  called  in  to  help  the  con- 
Ibudioa  of  an  aft  o£  jioritament.  Of  the  (ame  nature  and 
ufe  it  the  comparifon  of  law  with  other  lawt,  that  aro 
made  by  the  fame  legiflator,  that;  bare  feme  affinity  with  the 
fitbjeffc,  or  that  expreftly  relate  to  the  fame  point  (8).   Thus, 

(8)  It  18  an  eftablifhed  rule  of  conftru&ioo  that  ftatutct  In  pari 
maierUif  or  upon  the  fiune  fabjeS,  mutt  be  oonftmed  with  a'refer- 
eaee  to  each  other ;  that  if,  that  what  is  clear  in  one  ftatute,  fliall 
he  caVedintid  te  erpfatin  what  it  obfcisre  aad  ambiguotts  ia  aao* 
tber*— "Thus  the  laft  qualifi<iation  t&  to  kill  game  (as  and  23  Car» 
a.  c*  2$.)  eha6U,  *'  that  every  perTon  not  having  lands  andtcne* 
V  OMats,  or  £mm  other  eftate  of  inheritance,  of  the  clear  yearly 
'*  value  of  XOO&  or  for  life,  or  having  leafc  or  leaies  of  ninety-nine 
^  years  of  the  clear  yearly  value  of  150/."  (except  certain  per* 
fons)  (hall  not  be  allowed  to  kill  game.  Upon  this  ilatute  a  doubt 
arofe,  whether  the  words  or  for  Bfi  fhould  be  referred  to  the  100  £ 
or  to  the  150/.  fer  amum.  The  court  of  king's  bench  having 
looked  into  the  former  qualification  ads,  and  having  found  that  S 
was  dear  by  the  firft  qualification  ad  (13  R.  i,  ft:  i.e.  13.)  that  a 
hynan  (hould  have  40/.  a  year»  and  a  prieft  lo/.  a  year,  and 
that  by  the  T  Ja.  c.  27.  the  qualificsftiens  were  clearly  a(n  eftate  of 
iahericance  tf  x<>L  a  year,  and  an  eftate  for  Qfe  of  30A  t  year, 
<•    '  J I         ^.  they 
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when  tbe  la.wof  England  declares  murder  to  be  fehftiy^mdw 
out  benefit  of  clergy,  we  maft  lefon  to  the  faxne*kw  o£ 
England  to  learn  what  the  benefit  of  clergy  is:  and.  when 
'  the  common  law  irenfares  fimomaeal  cOntrads,  it  afibrdt 
great  l^ht  to  the  fuhje£i  to  confider  what. the  canon  law  ihaa 
adjudged  to  be  Gmony.  I 

3.  As  to  the/rdjeB-mati^^  words  are  always  to  be.un% 
derftood  as  having  a  regard  thereto  ^  for  that  is  always  fup^ 
pofed  to  be  in  the  eye  of  the  legiflator,  and  all  his  expseffions 
^  5z  ]  dire^led  to  that  end.  ThuSi  when  a  law  of  our  Edward  IIL 
forbids  all  ecclefiaftical  perfonstopurchafe^roti^«/at  Rooie^ 
it  might  feem  to  prohibit  the  buying  of  grain  and  odier  vic« 
tual ;  but  when  we  confider  that  the  ftatute  was  made  to  re* 
«  pTck  the  ufurpations  of  th^  papal  fee,  and  that  the  nominal 
tions  to  benefices  by  the  pope  were  called  fnwfimt^.'w^ 
fball  fee  that  the  reftiaint  is  intended)  to  he  laid  upon  fuch 

provifiouspttly, 

••  ■  • 

4*  As  to  the  ffffiifs  and  iianfequence^  the  rule  Is,  that  wherq 
words  bear  either  none,  or  a  very  abfurd  Ggnification,  if  lite«» 
^lly  undcrftood,-  we  muft  a  little  deviate  from  the  received 
fenfe  of  them.  Therefore  the  Bolognian  law,  mentioned  by 
Puffcndoirfp,  which  enafledj  ^*  that  whoever  drew.blood  iq 
f <  the  (If eets  (houid  be  punilhed  with  the  utmod  fcv^rixy,'* 
was  held  after  long  debate  not  to  extend  to  .the  f^rgeon^ 

r  /.  5.  f.  12.  1 8. 

tncy  prcfumed  that  it  ftfll  wa^  the  intention'  of  the  legiflatiire  tq 
make  the  yearly  value  of  an  cf!ate  for  life  greater  than  tjiat  of  an 
eilatc  of  inheritance,  though  the  fame  proportions  were  not  pre« 
fcrved,;  and  thereupon  decided,  that  clergyman,  apd  all  others 

Eoflcflcd  of  a  life  cftate  only,  muft  have  150  /.  a  year  tQ  be  qualvr 
e3  to  killganie.     LownJa.y, l^e'ms^  ^-.T*.  :$2  Geo.  3. 
•  yhc  fame  rule  to  difcovet*  the  intention  of  a  teftator  is  applied 
'%o  wills,  viz.  the  whole  of  a  wiUihall  be  taken  under  confideratiop^ 
19  prdf r  t9  decypher  the  xneaniojg^  oC  an  Qbrciire  pafls^e  ia  it. 


§2.  l^A^t   ifi  "gerieraL  6l' 

tviio  opened  the  vein  of  a  ^erfon  that  fell  down  in  the  ftreet 
with  a  fit.' 

5*  BuTJ  hftjy»  the  moft  univerfal  and  efTef^ual  way  of 
dlfcovering  the  true  meaning  of  a  ]aw>  when  the  words  are 
fhibiottdy  is  by  coiUidcring  the  reafon  zx\A  fpirit  of  k;  or  the 
caufe  which  =  moved  the  legiflator  to  enaft  it.     For  when 
Ais  reafon  tf^afcsythe  law  itfelf  ovght  Kkewife  to  ceafe  with 
it.     An  Mffiihce  of  this  is  given  in  a  cafe  put  by  Cicero>  or' 
whoever  was  the  Author  of  the  ttea'tife  infcribed  to  Keren- 
nius^     There  was  a  law,  that  thofc  who  in  a  ftorm  forfook 
tlie  (hip,  OMttid  forfeit  all  property  therein ;  and  that  the 
Slip  and  lading  ihould-  belong  entirely  to  thofe  who  ftaid  in 
it.     In  a  dangerous  temped  all  the  mariners  forfook  the  fhip,' 
except  only  one  fick  paffenger,  who  by  reafon  of  his  difeafe- 
was  unable  to  get  out  and  efcape.    By  chance  the  fhip  came 
lafe  to  port.     The  fick  man  kept  poifeiBon,  and  claimed  tfae^ 
benefit  of  the  law.'    Now  here  all  the  learned  agree,  that  the 
(ick  man  is  not  within  the  reafon  of  the  law  ;  for  the  reafon-   - 
of  making  it  was,  to  give  encouragement  JtaiJuch  as  fhould, 
Ycnture  their  lives  to  faye  the  vcflel :  but  this  is.  9  merits 
which  he  could  never  pretend  to,  who  neither  (laiS  in  the.[  6a  3 
(hip  upon  that  account^  npr  conuibuted  any  thifig  to' its'' 
prcfervation  (9}^  .  ....  i      : 


V 
•> 


•• 


From  this  inethod  of  interpreting  lawi^  by  the  reafon  of. 
them,  ari&s  what  we  call^ji/i/y^  which  is  tlms  defined  by? 
Grotiusr,  ^the  correAioA  of  that,  ^herein  the  law:  (by* 
^  reafon  of  it^s  univerfality)  i«  deficient/'  For  fine©  In  kiws' 
sdl  cafes  cannot  be  forcfcrin  or  exprcfled,  it  is  ne^eflary,  thai* 
when  the  gefieral  decrees  of  the  la^  come  to-b#iIf>plild  \6 
prticular  cafes,  there  {hould  be  fomewhcre  a  power  veiled 

%  1. 1.  €•  XI.  '  dt  MtfuUiUt.   §  3. 


(9)  Sec  a  ytry  fenfiUe  chapter  opon  the  interprftation  of  laws 
lA  general)  in  Rutherforth's  Inftitotes  of  Natural  Law,  b.  2.  c.  7. 

F4  of 


of  definiog  thofe  circumilances,  which  (h9i4  they  been  fott* 
feen)  the  legiflator  himfelf  would  have  exprefled*  And 
thefe  are  the  cafes,  which,  according  to  Grotius,  <<  i!r;ir  nam 
«*  inaBf  tkjinitt  fi^  arlnim  hni  wipert^tit  (loO-" 

£(^JITT  thus  depending^  eficntially^  apon  the  particular 
circiun (lances  of  each  individual  cafe,  there  can. be  np  e(ta'» 
bliihed  rules  and  fixed  precepts  of  equity  laid  down^  without 
iieftroying  it's  very  eflence»  and  reducing  it  to  a  poCtiye  law. 
And,  on  the  other  hand,  the  liberty  of  conGderi^g  all  cafea 
in  an  equitable  light  muft  not  be  indulged  toe  far»  kft  there<r 
by  we  deftroy  all  law,  and  leave  the  decifiofi  of  eve^  queftion 
entirely  in  the  bread  of  the  judge.  And  ]afw^  without 
equity,  though  hard  and  difagreeable,  ia  much  more  de* 
firahle  for  the  public  good,  than  equity  without  law^  which 
inrouh)  make  every  judge  a  legiflator »  and  iqtroduoe  iQoft  infi- 
nite  confufioQi  as  there  would  then  be  aJmoft  as  many  dif- 
ferent rules  of.  adion  Uid  down  in  our  courts,  as  there  are 
diflvrrences  of  capacity  and  fcntiment  in  the  hM-man  mind. 


•  ( lo)  The  only  e^ty^  according  to  this  d^fcrxption,  whii^h  exifis 
'in  our  government,  either  refides  in  the  king,  who  cao  prevent  th^ 
tkmmumjui  ^roxsthtcojiAti^  fumfid  injuria^  by  an  abfdlute  or  a  con- 
ditional pardon,  or  injuries^  who  determine  whe^ier  any,  or  tQ 
what  extent  d^ages  (Ml  be  rendered.  '  But  equity  as  here  ex- 
|Aained|  is  by  no  means  applicable  to  the  court  of  chancy  \  for 
the  kanied  Ju<^e  has  elfewherc  truly  faidf  that  «« the  fyftoa  of 
^  our  courts  of  equity  is  a  laboured  oonneded  fyftem,  ^govcnxcd 
H  by  eft^Uiflied  rules,  and  bound  down  by  preoedfnis,  from 
M  whidi  they  do  not'  depart,  although  the  reafon  of  fome  of  theQ^ 
If  maj  peiliap  Jjc  M;^^  tp  objcaion,"    ^  Vol.  432, 


^^  •«-  ..**• 


■'...  1  *  :•  4. . '  i, 
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SECTION     THE     THIRD. 


<>?    THE   LAWS    Qt    ENGLAND. 


THE  municipal  law  of  £ng]and»   or  the  rale  of  civil 
conduA  prefcribed  to  theinhabitanU  of  this  kingdom, 
may  with  fufficient  propriety  be  divided  into  two  kinds :  the 
iex  mnfcripta^  the  unwritten,  or  common  law  \  and  the  Un 
fcripta^  the  written,  or  ftatutelaw* 

The  lex  non  fcrtpta^  or  unwritten  law,  includes  not  only 
general  euftoms^  or  the  common  law  properly  fo  called  \  but 
alfo  the  particular  cujloms  of  certain  parts  of  the  kingdom  ; 
and  likewife  thofe  particular  lanvs^  that  are  by  cuftom  ob^ 
ierved  only  in  certain  courts  and  ju|rifdi£lions. 

Wren  I  call  thefe  parts  of  our  law  teges  mnfcrlptae^  t 
itrould  not  be  underftood  as  if  all  thofe  laws  were  at  prefent 
merely  ^al,  or  communicated  from  the  former  ages  to  the 
prefent  folely  by  word  of  mouth.  It  is  true  indeed  that,  in 
the  profound  ignorance  of  letters  which  formerly  overfpread 
the  whole  weftem  world,  all  laws  were  entirely  traditional, 
for  this  plain  reafon,  becaufe  die  nations  among  which  they 
prevailed  had  but  little  idea  of  writing.  Thus  the  BritiQi  a« 
well  as  the  Gallic  druids  committed  all  their  laws  as  well  as 
learning  to  memory* ;  and  it  is  faid  of  the  primitive  Saxona 
here^  as  well  as  their  brethren  on  the  cpntinent,  that  legei 
Jola  memoria  et  uju  reAnehant^,  But,  with  us  at  prefent,  the 
monuments  and  evidences  of  our  legal  cuftomsare  contained 
ll^  the  records  of  the  feveral  courts  of  juftice,  in  books  of 

%  Cflpf.  it  B,  C,  JH,  6.  if  !}»  ^  Spelou  GJ.  36s. 
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reports  and  judicial  decifionS)  and  in  the  treatifes  of  learned 
fagcs  of  the  profeffion,  preferred  and  banded  down  to  us 
from  the  times  of  higheft  antiquity.  However,  I  therefore 
ftile  thefe  parts  of  our  law  le^es  non  fcriptae^  becaufe  their 
original  inftitutioTi  dnd  authority  are  not  fef  d'6wh  In  wricing» 
as  a£ls  of  parliament  are,  but  they  receive  their  binding 
power^  and  tbdbrce  of  laws,  IxyLlogg^and  immemorial 
ufagc,  and  by  theil:  tftiiveffat  rece^ptr6n'ihr<5lighoaf  thekingf^ 
dom*  In  like  manner  as  Aulus  Gcllius  defines  the  jus  non 
fcriptum  to  be  that,  which  is  *'  tacito  et  iUlUrato  bominum  com* 
*^  Jfnfu  et  tnoribus  exj)re£Um^^    ,  .  .. 

Our  antient  lawyers,  and  particularly  Fortefcue  %  infilf 
with  abundance  of  warmth,  that  thefe  cuftoms  ate  as  old  a^ 
the  primitKe  Britons,    and  continued  down,    through  th^* 
feveral  mutations  of  government  and  inhabitants,to  thepre-'* 
fent  time,  unchanged  and  unadulterated.     This  may  be  the 
cafe  as  to  fome :  but  in  general,  as  Mr.  Selden  in  his  note^ 
obferves,  this  aflcrtiori  muft  be  underflood  with  many  grains' 
of  allowance;  and  ought  only  to  Ggnify,  as  the  truth  feenis 
to  bei  that  there  never  was  any  formal  exchange  of  orfe  (yf* 
tern  of  laws  for  another :  thougli  doubtlefsby  the  intermixture 
of  adventitious  nation^,  th^, Romans,,  the  Pi£l$,  the  Sazoiis» 
the  Danes,,  and  the  Normsins,  they  mufthave  infenfibly  intro-, 
diKcd  and  incorporated  many  (j|f  their  own  cuiloms  with  thofc 
that  were  before  eftabliihed:  thereby  in  all  probability  improvf- 
ing  the  texture  and  w»fdom  of  the  whole,  by  the  accumulated' 
wifdom  of  divers  particular  countries^    Our  laws,  faith  lord 
Bacon  **,  are  mixed  as  our  language  :  and  at  our  language  I4 
£3  much  the  richer,  the  laws  are.  the  more  complete. 

And  indeed  our  anUquaries  and  early  hiftorians  do  all  po- 
Utively  afliire  us,  that  our  body  of  laws  is  of  this  compounded 
nature.  For  they  t^ll  us  that  in  the  time  of  Alfred  the  focal 
cuftoms  of  the  feveral  provinces  .of  the  kingdom  were  grown  • 
(b  various,  that  he  found  it  expedient  to  compile  his  iome^ 
iooli  or  liber  judUiaJis^  for  the  general  ufe  of  the  whole  king-' 

<  r*  17*  '  Sk  bU  p'ropjfiJitor  ft  ^geft. 


4am.  TIn$  book  is  (sM  to  have  been  extant  fo  late  a(  the 
Tcign  of  lung  Edward  thi:  fottrtb»  but  is  now  unfortunatelf 
loft.  It  containedt  we  f&ay  probably  fuppofe,  the  principsi 
«^^na^  of  the  common  law,  the  penalties  for  mifdetnefhors^ 
auid  the  forms  of  judicial  prdceedings.  Thus  much  may  at 
leaft  be  colleAed  from  that  mjundtion  to  obierve  it,  wbidi 
vre  find  in  the  laws  of  king  Edward  the  elder,  the  ion  of  AU 
fred*.     *^  Omnibus  qui  rtipuhlicai  prarfunt  ttiam  atque  ^tUxm 

*<  mando^  ui  9mmhus  aiqu&t  fe  praateofit  judkes^  firttale  ^cm 
f^  juiiiciaU  Jiiro  ( Saxamcfy  boro-b«c)  fcrtfium  hihftur  2  mif 
<<  qukquam  formtdmt  quinjm  commune  f  Sa«onuep' pclQjwhict^ 
^*  ffudifffer  libinqui  dicatiif\ 

•  r      •  * 

But  the  irruption  and  eftablifhment  of  the  Danes  inEng*^ 
]and,  which  followed  foon  after,  introduced  newcuftoma^ 
and  caufed  this  code  of  Alfred  in  many  provinces  to  fall  i<iCQ 
difufe :  or  at  leafl  to  be  mixed  and  debafed  with  other  lawa  of 
a  co^rfer  alloy.  So  that  about  the  bcgioniog  of  the  eleventh 
century  the^e  were  three  principal  fyftems  of  laws  prevailing 
in  different  diftri£ls.  i.  The  S^ercen-Lage^  or  Mercian  laws, 
which  were  obfenred  in  many  of  the  midland  cousties,  and 
tholc  bordering  on  the  principality  of  Wales,  the  retreat  of 
the  antient  Britons ;  and  therefore  very  probably  intermixed 
with  the  Britifli  or  Druidical  cuftoms.  2.  The  Wyt^Zaxan* 
hage%  or  laws  of  the  Weft  Saxons,  which  obtained  in  the 
counties  to  the  fouth  and  weft  of  the  ifland,  from  Kent  to 
Devonfhire.  Thefe  were  probably  much  the  fame  with  the 
laws  of  Alfred  above-mentioned,  being  the  municipal  law  of 
the  far  moft  confiderable  part  of  his  dominions,  andparticu* 
larly  including  Berkshire,  the  feat  of  his  peculiar  refideace. 
3.  The  DarU'Lage,  or  DaniQi  law,  the  very  name  of  which 
ipeak^  it's  original  and  compofuion.  This  was  principally 
maintained  in  the  reft  of  the  midland  counties,  and  alfo  od 
the  eaftern  coaft^  the  part  moft  expofed  to  the  viHrs  of  thaf 
piratical  people.  As  for  the  very  northern  provinces,  they 
vera  at  |hat  time  under  a  diftinck  government  ^ 

Out 
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Out  of  th^  thmt  laws^  Roger  Hovedeii'  and  Ra* 
nolphus  Ceftren&s  ^  inform  ns,  king  Edward  the  confedot 
exttzdted  one  uniform  law  or  digeft  of  laws,  to  be  cbfenred 
throughout  the  whole  kingdom  *;  though  Hovedeir  l^hd'the 
author  of  ah  old  manufcript  chronicle^  aflure  us  likewife,dial 
tiiis  work  was  projeAed  and  begun  by  his  grandfatlier  king 
Edgar.  And  indeed  a  general  digeft  of  the  fame  nature  has 
l>een  conftantly  found  expedient,  and  therefore  put  inprac- 
lice  by  other  great  nations^  which  were  formed  from  an  aflbn- 
blage  of  little  provinces,  governed  by  peculiar  cuftome.  As 
in  Portugal^  under  king  Edward,  about  the  beginning  of  the 
iifteentli  century  ^.  In  Spain,  under  Alonso  X,  who  about 
the  year  1 250  executed  the  plan  of  his  father  St.  Ferdinand^ 
and  colleAed  all  the  provincial  cuftoms  into  one  uniform  law, 
in  the  celebrated  code  entitled  /as  parts  das  ^  And  in  Sweden^ 
about  the  fame  sera ;  when  a  univcrfal  body  of  common  law 
Was  compiled  out  of  the  particular  cufloms  eftablilhed  by 
the  laghman  of  every  province*,  and  entitled  the  land's  hgh^ 
|>eing  analogous  to  the  cQmmon  lano  of  England  "« 

Both  thefe  undertakings,  of  king  Edgar  and  Edwai^  the 
confcflbr,  fccm  to  have  been  no  more  than  a  new  edition,  or 
/re(h  promulgation,  of  Alfred's  code  or  dome*  book,  with 
fuch  additions  and  improvements  as  the  experience  of  a  cen- 
tury and  a  half  had  fuggeftcd.  For  Alfred  is  generally 
ftiled  by  the  fame  hiftorians  the  legum  Anglicanarum  conditor^ 
as  Edward  the  confcfforis  the  reflitidon  Thefe  however  arc 
the  laws  which  our  hiftories  fo  often  mention  under  the  name 
of  the  laws  of  Edward  the  confcflbr;  which  our  anceilors 
ftruggled  fo  hardly  to  maintain,  under  the  firft  princes  of  the 
Norman  line ;  and  which  fubfequent  princes  fo  frequently 
promifcd  to  keep  and  reftore,  as  the  moft  popular  z€t  (hey 
could  do,  when  prefied  by  foreign  emergencies  or  domeftic 
difcontents.    Thefe  are  the  laws,  that  fo  vigoroufly  with^ 

S  in  Hen,  II,  .  k  Mod.  Un.  Hift.  xi2L  135.  '     .    .   •' 

fc  in  Edw,  Cenffjir,  1  Wd,  zx.  »il. 

i  in  Sild,  ad  Eadmitk  ^  m  Ihid^  x^%v^•  S9*  l%» 

ftood 
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Aood  the  npealed  attacks  of  the  civil  law;  which  eftabliflied 
the  twelfth  century  a  new  Rdm&n  empire  etrct  moft  of 
ftates  of  the  continent :  dates  that  imv^  loft,  and  per- 
haps upon  that  accouut,  their  political  libetttes  ;  while  the 
firee  conftitution  of  England^  perhaps  upon  the  fame  ac- 
count^ has  been  rather  hnprovcd  than  debafed.     Thefei  ii| 
fiiorty  are  the  laws  which  gave  rife  and  original  to  that  goIt 
ledioaof  maxims  and  cuftoms^  which  is  now  known  by  thf 
Baoac  of  the  common  law.     A  name  either  given  to  it,  ia 
contradiftin£lion  to  other  laws,  as  the  ftatute  law,  the  civil 
brw,  the  law  merchant,  and  t}\e  like  ^  or,  more  probably,  at 
a  law  common  to  all  the  realm,  the  jus  commum  oxfolcrigbt 
mentioned  by  king  Edward  the  elder,  after  the  abolition  of 
the  fevcral  provincial  cuftoms  and  particular  laws  before* 
oientioned* 

But  though  this  is  the  moft  likely  foundation  of  thi^ 
colle£lion  of  maxims  and  cuftoms,  yet  the  maxims  and  cuf- 
toaiSj  io  coUe£led,  are  of  higher  antiquity  than  memory  or 
hiftory  can  reach  ( i ) ;  nothing  being  more  difficult  tlun  to 
afcertain  the  precife  beginning  and  firft  fpring  of  an  antient 
and  long  eftablifhed  caftom.  Whence  it  is  that  in  oor  law 
the  goodnefs  of  a  cuftom  depends  upon  it's  having  been  ufed 
timeout  of  mind  \  or,  in  the  folemnity  of  our  legal  phrafe^ 
dme  whereof  the  memory  of  man  runneth  not  to  the  con- 
trary (a).  This  it  is  that  gives  it  it's  weight  and  authority : 
and  of  this  nature  are  the  maxims  and  cuftoms  which  com* 
pofe  the  common  law,  or  lex  nonfcripta^  of  this  kingdom. 

This  unwritten,  or  common,  law  is  properly  diftihguHh« 
flble  into  thwe  kinds :  i.  General  cuftoms;  which  are  tha 
ttoiverfal  rule  of  the  whole  kingdom,  and  fonii  thceotmnoii 
{awy  in  tt*t  ftrider  and  more  ufual  £gnifioation.    a. 


(i}  What  lord  Hale  (ays  is  undoubtedly  true^tliat  ^  the  ort« 
^  ginal  of  the  common  law  is  as  undirooveraUe  as  jthe  head  of  the 
«  Nile."    Hift.  Com.  Law,  5J. 

(a)  See  note  io»  p*  ?$• 

jCttlar 
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cular  dtftomft :  whifb  /or  the  moft  part  afIcA  only 
bicants  ;of  pactkttlaj:  dillricks.  }•  Certain  particulai  law%$ 
which  by  cuftom  are  adopted  and  iifed  by  fome  partiputav 
Gourt&t  of  pretty  geheral  and  estenfive  jurifdiAioQ«. 

C  ^8  3  ■  L  Ai5  to  geircral  cnftoms,  or  the  common  law,  propcrJf 
§o  called ;  this  is  that  law,  by  which  proceedings  and  deter-^ 
^  mmations  m  the  king^s  ordinary  courts  of  juftice  are  guided 
ind  dircftcd*  This,  for  the  moft  part,  fettles  the  courfe  ill 
^hich  lands  defcend  by  inheritance ;  the  manner  add  form  of 
acquiring  and  transferring  property ;  the  folemnities  and  ob- 
figation  of  contra£ls;  the  rules  of  expounding  wills,  decds^ 
and  a£ls  of  parliament  \  the  refpeftiye  remedies  of  civil  in- 
juries ;  the  fcreral  fpecies  of  temporal  offences,  with  the 
manner  and  degree  of  punifliment ;  and  an  infinite  number 
of  minuter  particulars,  which  dtffbfe  thcmfelvcs  as  extcnfivcly 
as  the  ordinary  diftriJbution  of  common  juftice  requires. 
Thus,  for  example,  that  there  fliall  be  four  fuperior  courts  of 
record,  the  chancery,  the  king's  bench,  the  common  pleas« 
and  the  exchequer  ;— that  the  eldeft  fon  alone  is  heir  to  his 
aaceftor  5— that  property  may  be  acquired  and  transferred  by 
writing  \ — that  a  deed  Is  of  no  validity  unlefs  fealed  and  de» 
fivered  ;— that  wills  ffiall  be  conftrued  more  favourably,  and 
deeds  more  ftriftly;— that  money  lent  upon  bond  is  recover- 
able by  aflion  of  debt ;— that  breaking  the  public  peace  la 
an  offence,  and  punifliabic  by  fine  and  imprifonment  5— all 
thefe  are  doftrincs  that  are  not  fet  down  in  any  written  fta- 
tute  or  ordinance,  but  depend  merely  upon  immemorial 
ufage,  that  is,  upon  common  law,  for  their  fupport. 

Some  have  divided  the  common  law  into  two  principal 
grounds  or  foundations:  i.  Eftabliftied  cuftoras;  fuch  as 
tbalf»  vh^re  there  are  three  brothers,  the  eldeft  brother  (hall 
be  heir  to  the  fecond,  in  exclufion  of  the  youngeft :  and 
2.  Eftablifhed  rules  and  maxims  :  as,  '<  that  the  king  can 
^f  do  no  wrong,  that  no  man  (hall  be  bound  to  accufe  hi^n- 
<^  felf,''  and  the  like.  But  I  take  thefe  to  be  one  and  the 
titkt  thing.  For  the  authority  of  thefe  maxims  rcfts  entirely 
iif  oa  general  reception  and  ufage :  and  the  only  method 

•  '    '    "  ■     *''o£ 
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of  pro^mgy  <that  this  or  that  maztih  is  a  rule  of  the  coinmoa 
IxWy  b  by  ilicwing  that  it  hath  been  always  die  cuftoon  to 
obfeive  it* 

But  h«re  a  very  naturali  and  very  material^  queAion  arifiss:  ^  69  ] 
How  aie  thefe  cuftoms  or  raaxims  to  be  kaown,  and  by  whom 
is  their  validity  to  be  determined  i  The  anfwer  is,  by  the 
fudges  in  the  feveral  courts  of  juftice.  They  are  the  depofit* 
arics  of  the  laws;  the  living  otacles,  who  muft  decide  in  all 
cales  of  doubt,  and  who  are  bound  by  an  oath  to  decide  ac- 
cording to  the  law  of  the  land.  Their  knowlege  of  that  law 
is  derived  from  experience  and  (ludy;  from  the  ^^vi^ttU  aft" 
^^  norum  Itdcubrationes"  which  Fortefcue %  mentions |  and 
from  being  long  perfonally  accuftomed  to  the  judicial  deci- 
fions  of  their  predeceflbrs.  And  indeed  thefe  judicial  decifions 
are  the  principal  and  mod  authoritative  evidence^  that  can 
be  given,  of  the  exidence  of  (uch  a  cuftom  as  fliall  form  a 
part  of  the  common  law.  The  judgment  itfeif,  and  all  thm 
proceedings  previous  thereto,  are  carefully  rcgidered  and  pre-* 
ferved,  under  the  name  of  records^  in  public  repofitories  fet 
apart  for  that  particular  purpofe  ;  and  to  them  frequent  re« 
courfe  is  had,  when  any  critical  quedion  arifes,  in  the  deter- 
mination of  which  former  precedents  may  give  light  or  aflift- 
ance.  And  therefore,  even  fo  early  as  the  conqueft,  wefindthe 
^  piraiUritorum  ptemoria  fventorum^'  reckoned  up  as  one  of  the 
diief  5}ttalifications  of  thofe,  who  were  held  to  be.  '<  legibtu 
•<  patriae joptime  inflitnti  ®."  For  it  is  an  eftablifhed  rule  to 
abide  by  former  precedents,  where  the  fame  points  come  again 
in  litigation :  as  well  to  keep  the  fcale  of  judice  even  and 
fteady,  and  not  liable  to  waver  with  every  new  judge's  opi- 
nion;  as  alfo  becaufe  the  law  in  that  cafe  being  folemnly  de- 
clared and  determined,  what  before  was  uncertain,  and  per- 
haps indifferent,  is  now  become  a  permanent  rule,  which  it 
is  not  in  the  bread  of  any  fubfequent  judge  to  alter  or  vary 
from,  according  to  his  private  fentiments  :  he  being  fworn  to 
<)eteTmine,  not  according  to  his  own  private  judgment,  but 

»  up*  %.  •  ScU.  rcTlcw  of  Titb.  c.  S. 
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•ccordmg  16  Ae  known  hws  and  cvftoms  of  t&e  land  ;  not 
delegated  to  pronounce  a  new  law,  but  to  maintain  and  ex« 
pound  the  old  one.  Yet  this  rule  admits  of  exception,  wbere 
the  former  determination  is  mod  evidently  contrary  to  reafonj 
r  70  3  much  more  if  it  be  clearly  contrary  to  the  divine  hw.  But 
even  in  fuch  cafes  the  fubfequent  judges  do  not  pretend  to 
make  a  new  law,  but  to  vindicate  the  old  one  ^rom  mifre« 
prefentation.  For  if  it  be  found  that  the  former  deeiCoo  W 
manifeftly  abfurd  or  ufnjuft  (3),  it  is  declared,  not  that  fuehft 
fentence  was  bad  lawy  but  that  it  was  not  Afti;;  that  is,  that  ie 
is  not  the  eftabltflted  cuftom  of  the  realm,  as  has  been  errone- 
oufly  determined.  And  hence  it  is  that  our  lawyers  are  with 
juftice  fo  copious  in  their  encomiums  on  the  reafon  of  the 
common  law  \  that  they  tell  us,  that  the  law  is  the  perfedion 
of  reafon,  that  it  always  intends  to  conform  thereto,  and  that 
what  is  not  reafon  is  not  law.  Not  that  the  particular  rea- 
fon of  every  rule  in  the  law  can  at  this  diftance  of  time  be  al« 
%ray9  precifely  afligned  \  but  it  is  fufficient  that  there  be  no^ 
thing  in  the  rule  flatly  contradi£lory  to  reafon,  and  then  tho 


(3)  But  It  cannot  be  diHemblcd  that  both  m  our  law,  and  in  aO 
other  laws,  there  are  deciTions  drawn  from  citabliftied  principles 
and  maxims,  which  are  good  law,  though  fuch  decifions  may  be 
both  manifeflly  abfurd  and  unjuft«  Bat  notwithftanding  this,  thef 
aauil  be  religiouily  adhcied  to  by  the  judges  in  «H  co«its>  who  are' 
not  to  aflume  the  chara^ers  of  kgiHators.  It  is  their  piovtace 
jfii  dkere^  and  not  jtu  dart.  Lord  Cokei  in  his  enthufiaftye  foodaei* 
for  the  common  law,  goes  farther  thaa  the  learned  Commentator  ; 
he  lays  down,  that  argumefUttm  ab  incotnitmaui  pbnitmim  valei  m 
lege^  becaufe  nihil  quod  fft  tnconvemetu  e/l  Scitum.  Mr.  Hargrave'f 
note  upon  this  is  well  conceived  and  exprefled:  *^  Arguments  frooi 
**  inconvenience  certainly  deferve  the  greateft  attention^  and 
•*  where  the  weight  of  other  reafoning  is  nearly  on  an  equipotlcr 
**  ought  to  Jtum  the  fcale.  But  if  the  rule  of  law  is  clear  and  ex« 
**  phcit,  it  is  in  vain  to  infift  upon  inconveniencies  $  nor  can  it  be 
**  true  that  nothing,  which  is  inconi^enient,  b  lawfol»  for  that 
**  fuppofes  in  thofe  who  make  laws  a  peife^ion,  whick  the  moft 
**  exalt-ed  human  wifdom  is  incapable  of  attaining,  and  would  be 
**  an  inviBctble  argument  againft.  evi;r  chafiging  the  law/*    ffat^* 
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Jaw  wiU  .pr#&inic  it  to  be  well  founded  ^.  And  it  luth  beeii 
an  sinti^iu  obfcrvai;ion  in  the  laws  of  England^  that  whenever 
li  (tending  rule  of  laWj  of  which  the  reafoq  perhaps  could  not 
be  remembered  or  difcerned)  hath  been  wantoni]^  broken  in 
lipon  by  ftatutes  or  new  refolutionsi  the  wifdom  of  the  rule 
hath  in  the  end  appeared  from  the  inconveniencies  that  hare 
followed  the  innovation. 

TiSB  doflrine  of  the  law  then  is  this :  that  precedents  and 
r4)c9  PM^ft  be  foUowed>  unlefs  flatly  abfurd  or  unjuft  (4):  for 
though  their  reafon  be  not  obyio^s  at  firft  view,  yet  we  owe 
jpneh  a  deference  to  former  times  as  not  to  fuppofe  that  they 
Mkti  wholly  without  confideration«  To  illuftrate  this  dodrine 
by  examples.  It  has  been  determined,  time  out  of  mind,  that 
9  brother  of  the  half  blood  (hall  never  fucceed  as  heir  to  the 
eftate  of  hia  half  brother,  but  it  (hall  rather  efcheat  to  the  . 
king,  or  other  fuperior  lord.  Now  this  is  a  pofitive  law, 
^ed  and  eftaUKhed  by  cuftom,  which  cuftom  is  evidenced 

p  HeMin  agreeing  with  the  civil  UwT)  ^^  fuae  conftitMuKtur,  infuiri  mtitftrtet  t 

Ff^  u  y  ^0f  si.  «  Non  oti$tium,fuai0  **  aJio^ttitt  mulia  $^  hii,  juat  etrtm/mt, 

**  majoribut  wfint  conftituta  funt,  ratio  *'  jkb'vtrtuntury 
*'  reddi  p4tefi.     Et  ideo  rationes  iorum^ 

(4)  Precedents  and  rules  mud  be  followed  even  when  they  are 
4atly  abfurd  and  unjufty  if  they  are  agreeable  to  antient  principles. 
If  ^  2t&  of  parliament  had  been  brought  in  at  the  clofc  of  a  feffion, 
and  pafTed  on  the  laft  day,  which  made  an  innocent  a6l  criminal, 
or  even  a  capital  crime ;  and  if  no  day  was  fixed  for  the  commence* 
ment  of  its  operation,  it  had  the  fame  efficacy  as  if  it  had  beoi 
palfcd  on  the  firll  day  of  the  feilion*  and  all,  who,  during  a  long 
fefiion,  had  been  doing  an  adl^  which  at  the  time  was  legal  and  in* 
ofFenfive,  were  liable  to  fufFer  the  puniflunent  prefcribcd  by  the 
ttatutc.     (4  Injl.  25.   4  Term  Rep.  660. )   ,Thi8  was  both  flatly  ab- 
furd and  unjuft ;  but  it  was  the  clear  law  of  England,  and  could 
only  be  abrogated  by  the  united  authority  of  the  king,  lords,  arid 
commons,  in  parliament  aflembled  ;  who  by  the  33  Geo.'  3.  c.  11* 
'  enad^edy  that  when  the  operatioh  of  an  ad  of  parliament  is  not 
direAed  to  commence  frorii  arty  time  fpecified  within.it,  the  clerk 
of  the  parliaments  JRiqll  endprfe  upon  it  the  day  upon  which  it  re« 
teives  the  royal  afleht,  and  that  day  fhall  be  the  date  of  it's  com- 
mencement.    Many  other  iimilar  inftances  might  be  adduced. 
VoL.^I.  Q  by 
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by  judicial  decifions ;  and  therefore  can  never  be  departed 
from  by  any  modern  judge  without  a  breach  of  his  oath,  and 
[  71  3  the  law.  For  herein  there  is  nothing  repugnant  to  natural 
juftice  (5);  though  the  artificial  reafon  of  it,  drawn  from  the 
feodal  law,  may  not  be  quite  obvious  to  erery  body.  And 
therefore,  though  a  modern  judge,  on  account  of  a  fuppofed 
hardihip  upon  the  half  brother,  might  wi(h  it  had  been  other- 
wife  fettled,  yet  it  is  not  in  his  power  to  alter  it.  But  if  any 
court  were  now  to  determine,  that  an  elder  brother  of  the 
half  blood  might  enter  upon  andfeize  any  lands  that  were  pur- 
chafed  by  his  younger  brother,  no  fubfequent  judges  would 
fcruple  to  declare  that  fuch  prior  determination  was  unjufti 
was  unreafonable,  and  therefore  was  not  law.  So  that  tke 
latUf  and  the  opinion  ofthtjuigey  are  not  always  conirertible 
terms,  or  one  and  the  fame  thing ;  fince  it  fometimes  may 
happen  that  the  judge  may  miftake  the  law.  Upon  the  whole 
however,  we  may  take  it  as  a  general  rule,  **  that  the  deci- 
*^  fions  of  courts  of  juftice  are  the  evidence  of  what  is  com- 
•*  mon  law:"  in  the  fame  manner  as,  in  the  civil  law,  what 
the  emperor  had  once  determined  was  to  ferve  for  a  guide  for 
xhe  future  *i. 

The  decifions  therefore  of  courts  are  held  in  the  bigheft 
regard,  and  are  not  only  preferved  as  authentic  records  in  the 

q  "  St  mftfUTu  mtjefias  tMfam  cog^  **  perhfunf,  Jtiant  bane  tjft  tegem^  mm 

**  mtwiafyer  examiMoverit^  et  ptrtihus,  "/«/»«  illi  eawfae  fro  faa  froJuffa  efi^ 

'*<comintir  ionftituth  Jententiam  dtxerit^  *' fid  et  in  omnihMs  Jlmilihut,"  C.  1.  14. 

<*  OMiri  tmainc  judUesy  qiajub  nefiro  tm-  \%* 


(5)  But  it  18  certainly  repugnant  to  natural  reafon,  where  a 

father  leaves  two  fons  by  two  different  mothers,  and  dies  inteftatc, 

and  a  large  eftate  defcends  to  his  eldeft  fon,  who  dies  a  minor  or 

inteilate,  that  this  cflatc  fhould  go  to  the  lord  of  the  manor  or  to 

the  king,  rather  than  to  the  younger  fon.     When  fuch  a  cafe  hap-. 

^pens  in  the  family  of  a  nobleman,  or  a  noian  of  great  landed  pro* 

perty,  this  law  will  then  probably  appear  fo  abfurd  and  uareafonable, 

that  it  will  not  be  fuffered  to  remain  long  afterwards  a  reproach  to 

our  fyftem  of  jurifprudcnce.     Sec  vol.  ii,  p.  231. 
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treafories  of  the  fcveral  courtti  but  are  handed  out  to  public 
▼iew  in  the  numerous  volumes  of  reports  which  fumifli  the 
lawyer's  library.    Thefe  reports  are  hiftories  of  the  feveral 
cafes,  with  a  fliort  fummary  of  the  proceedingSi  which  arc 
preferved  at  large  in  the  record ;  the  arguments  on  both  fides 
a^d  the  reafons  the  court  gave  for  it's  judgment  \  taken 
down  in  ihort  notes  by  perfons  prefent  at  the  determination. 
And  thefe  fcrve  as  indexes  to,  and  alfo  to  explain,  the  re- 
cords ;  which  always,  in  matters  of  confequence  and  nicety^ 
the  judges  i\xt6t  to  be  fearched.    The  reports  are  extant  in 
a  regular  feries  from  the  reign  of  king  Edward  the  fecond 
inclufive ;  and  from  his  time  to  that  of  Henry  the  eighth 
were  taken  by  the  prothonotariesy  or  chief  fcribes  of  the  [  7^  3 
court,  at  the  expenfe  of  the  crown,  and  publiihed  annually^ 
whence  they  are  known  under  the  denomination  of  the  year 
books.  And  it  is  much  to  be  wiflied  that  this  beneficial  cuftom 
had^  under  proper  regulations,  been  continued  to  this  day : 
for,  chough  king  James  the  firft  at  the  inftance  of  lord  Bacon 
appointed  two  reporters '  with  a  handfome  (tipend  for  this 
purpofe,  yet  that  wife  inftitution  jffi^  ibon  negle£^ed,  and 
from  the  reign  of  Henry  the  eighth  to  the  prefent  time  this 
talk  has  beeA  executed  by  many  private  and  contemporary 
hands }  who  fometimes  through  hafte  and  inaccuracy,  fome« 
times  through  miftake  and  want  of  (kill,  have  publiihed  very 
crude  and  imperfe£l  (perhaps  cootradiAory)  accounts  of  one 
and  the  fame  determination.    Some  of  the  moft  valuable  of 
the  antient  reports  are  thofe  publiihed  by  lord  chief  juftice 
Coke ;  a  man  of  infinite  learning  in  his  profeflion,  though 
not  a  little  infeAed  with  the  pedantry  and  quaintnefs  of  the 
times  he  lived  in,  which  appear  firongly  in  all  his  works. 
However  his  writings  are  fo  highly  efteemed,  that  they  are 
generally  cited  without  the  author's  name  \ 

f  Pat.  1 5  Jac.  I.  p,  iS.  17  Rym.  i^.  i  or  i  Coke*i  Rep.  u  in  citiis  otker 

*  Hi$  report*,  for  inffiince,  are  ft'iled,  ftuthorf.  Thereportsof  jydgeCrokc  are 

HMT  »{«x«*)  f^'  reportt  \  and  in  qu>cing  irtfo  citBd  ia  a  peculiar  maTuier^  bf  the 

chem  we  ufoaMy  fay,  i  or  i  Rep.  Dot  Daxne  qf  chofc  pnoees,  in  whofereigoi 

G  a  Besides 


72  Of  the  Laws  iNTRod; 

BtsiDES  thefe  reporters,  there  are  alfo  otbtr  authors^  to 
whom  great  veneration  and  refjpe£i  is  paid  by  the  ftudeut^ 
of  the  common  law.      Such  are  Glanvil  and  BraAon^ 
Brittoa  and  Fleta,    Hengham  and  Litdeton,     Stathamy 
Brooke,  Fitzherbert,  and  Staundforde,  with  fome  others  of 
antient  date ;  whofe  treatifes  are  cited  as  authority,  and  are 
evidence  that  cafes  hate  formerly  happened  in  wliich  fuch 
and  fuch  points  were  determined,  which  arc  now  become 
fettled  and  firft  principles.   One  of  the  laft  of  thefe  methodi- 
cal writers  in  point  of  time,  whofe  works  are  of  any  intrinfic 
authority  in  the  courts  of  juftice,  and  do  not  entirely  depend 
on  the  ftrength  of  their  quotations  from  older  authors,  is  the 
fame  learned  judge  we  have  juft  mentioned,  fir  Edward 
Coke ;  who  hath  written  four  volumes  of  inftitutes,  as  he  is 
pleafed  to  call  them,  though  they  have  little  of  the  inftitu- 
L  73  J  tional  method  to  warrant  fuch  a  title.    The  firft  volume  is  a 
very  extenfive  comment  upon  a  little  excellent  treatife  of  te* 
nures,  compiled  by  judge  Littleton  in  the  reign  of  Edward 
the  fourth.    This  comment  is  a  rich  mine  of  valuable  com- 
mon law  learning,  coUefted  and  heaped  together  from  the 
antient  reports  and  year  books,  but  greatly  dtfe£live  in  me- 
thod s.      The  fecond  volume  is  a  comment  upon  many  old 
ads  of  parliament,  without 'any  fyftematical  orders  the  third 
a  more  methodical  t^'eatife  of  the  pleas  of  the  crown ;  and 
the  fourth  an  account  of  the  fevcral  fpecies  of  courts  ^ 

And  thus  muph  for  the  firft  ground  and  chief  corner  ftone 
of  the  laws  of  England,  which  is  general  immemorial  cuftom^ 
or  common  law,  from  time  to  time  declared  in  the  decifions 
of  the  courts  of  juftice;  which  decifions  are  preferved  among 
our  public  records,  explained  in  our  reports,  and  digefted 

the  cafes  repotted  in  hu  three  volumes  ^  Thefe  ire  cited  as  i,  3,  or  4  Tnft. 
were  determined  \  vifS,  queen  Elizabeth^  without  any  author^s  name.  An  hone- 
king  Janaes,  and  king  Charlea  the  61  (I  j  rary  diftindiooa  whi^b,  we  obferved,  it 
as  well  as  by  the  ijumber  of  each  vo-  paid  to  the  works  of  no  other  writer  ; 
Jume.  For  foxnetijnes  we  call  them  i,  z,  the  generality  of  reports  and  other  ua£it 
and  3  Cro*  but  more  commonly  Cro.  beiogquoted  m  thenameofthecoropilery 

Eliz.  Cro.  Jac.  and  Cro.  C^r.  as  2  Ventris,  4  Leonard,  x  Siderfin,  an4 

«  It  is  yfually  cited  either  by  tbenajne  the  like. 

of  Co.  Litt.  or  as  1  loft. 

4  for 
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for  general  ufe  in  the  authoritative  writings  of  the  venerable 
fa^ee  of  the  law. 

■ 

TflQi  JELoman  law>  as  pra£lifed  in  the  times  of  its  liberty, 
paid  alfo  a  great  regard  to  cuftom  \  but  not  fo  much  as  our 
law:  it  Qnly  then  adopting  it,  when  the  written  law  was 
deficient.     Though  the  reafons  alleged  in  the  diged  "  will 
fully  juftify  our  pra£ltce|  in  making  it  of  equal  authority 
with,   when  it  is  not  contradi£led  by, '  the  written  law. 
"  For  fince,  fays  Julianus,  the  written  law  binds  us  for  no 
*^  other  reafon  but  becaufe  it  it  approved  by  the  judgment  of 
*'  the  people^  therefore  tbofe  laws  which  the  people  have  ap* 
•'  proved  without  wrfting  ought  alfo  to  bind  every  boJy.   For 
•«  where  is  the  difference,  whether  the  people  declare  their  [  n^  ] 
"  aflent  to  a  law  by  fuffirage,  or  by  a  uniform  courfc  of  acl- 
««  ing  accordingly  ?"   ThuS  did  fhey  reafon  while  Rome  had 
fome  remains  of  her  freedom ;  but,  when  the  imperial  ty- 
ranny came  to  be  fully  eftabliflied,  the  civil  laws  fpeak  a  very 
different  language.  ^^ ^od pr'wcipi placuit{(>)Jegii  hahet  vigorem^ 
^*  cumpcpulus  ei  et  in  eum  omnefuum  imperiutn  etpoteftatem  coft" 

•  f/*.  I.  3.  3a.       • 

(6)  This  18  the  firft  fentence  of  the  definition  of  a  conftRtitiDn 
in  the  beginning  of  the  Inftitutet.  It  ought  to  be  cited  at  length, 
that  it  may  reteive  the  execration  it  deferves.  It  is  no  wonder 
from  this  fpecimen,  that  the  civil  law  fhould  have  experienced 
fnch  protedUon  and  patronage  jBrom  all  the  defpdtic  gofremmeDta 
of  Europe,  and  fuch  oppofition  and  deteftation  from  the  ftiivdy 
£ngli(h  barons. 

CoWSflTUTIO.  ^ 

SeJ  et  quod  principi  plaaaff  legu  hahei  vigorem  ':  quum  lege  regia^ 
qu£  Je  ejus  imperio  lata  efl^  popuku  ei,  ei  in  eum  omne  imperium  fukm 
et  potejtatem  concedat.  ^'odcnnque  ergo  hnperator per  epiftolam  cdn^^ 
JHtuit ;  vel  cognofcens  decrevit,  vel  ediffo  praapU^  legem  ^ effe  eon/iat ; 
hecfunif  qua  confiitutiones  appellantur.  Plane  ex  hh  quadam  Junt 
terfonalejf  qu£  nee  ad  exemplum  trahuntur,  quomam  non  hoe  princepi 
vultf  nam  quod  alicui  oh  meritum  indulfii^  velji  quampenam  irrogavit^ 
veiji  cut  Jlne  exemplo  fuhvenitj  ferfonamnm  tranfgreditur.  Ms 
^etutem^  quum  generalesJinSf  omnet  procul  dubio  tenent*     laft.  l»  2i  6. 

G  3  ^yferat^ 
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^^firat^'*  fays  Ulpian ''.  **  ImpiraUr  folus  et  eomHtor  it  inter'* 
*•  pres  legis  exiftimatur^*  fays  the  code  *.  And  again,  *^facri* 
**  legii  inftar  eft  refcripto  principis  ebviari  '•'*  And  indeed  it 
is  one  of  the  charafleriftic  marks  of  Engliih  liberty,  that  oar 
common  law  depends  updn  cttlh>m  ;  which  carries  this  in- 
ternal evidence  of  freedom  along  with  it,  that  it  probably 
was  introduced  by  the  voluntary  confent  of  the  people  (7). 

II.  The  fecond  branch  of  the  unwritten  laws  of  England 
are  particular  cuiloms,  or  laws  which  affeA  only  the  inha- 
bitants of  particular  diftrifit. 

These  particular  cuftoms,  or  fome  of  them,  are  without 
doubt  the  remains  of  that  multitude  of  local  cuftoms  before* 
V  Jjy.  I.  4. 1.  X  C«  1. 14  22.  y  C.  1. 13.  5. 

■     I  ■  ■       ■    I         I         I  ■    I  •       n     <w  ■  —    ■   I  ■   ■  I  \  ■      ■■  ■  '  ■— 

(7)  Lord  chief  juftice  Wamot  has  Cud.  that  «  the  ftatuU  law  . 
•*  18  the  will  of  the  legiflature  in  writing ;  the  common  law  i%  no- 
thing elfc  but  ftatutes  worn  out  by  time.    All  our  law  began  by 
confent  of  the  legiflature,  and  whether  it  is  new  law  by  ufagc 
**  or  writing  is  the  fame  thing.     (2  U^ilf.  348.)    And  ftatute  law 
'*  and  common  law  both  originally  flowed  from  the  Gone  fottn* 
«  tain."    (73.  350.)    And  to  the  fame  cfFcd  lord  Hale  declares, 
*^  that  many  of  thofe  things  that  we  now  take  for  common  law, 
"  were  nndotibtedly  a^  of  parliament^  though  now  not  to  be 
**  foiwd of  record."    {HiJ.  Com.  Law^  66.)     Though  this  is  the 
probable  origin  of  the  greateft  part  of  the  commqn  law,  yet  much 
of  it  certainly  has  been  introduced  by  ufage,  even  of  modem  date^ 
which  general  convenience  has  adopted.     As  in  the  civil  law,  Jine 
firiptojtu  venitt  quodufiis  approbavttj  nam  Sutumi  mortf  emfinfu  utm' 
ttum  comprobaii  legem  indtaniur.    (Inft.  i,  2.  9^)     Of  this  nature  in 
thu  country  is  the  law  of  the  road*  viz,  that  horfes  and  carriages 
(hould  refpe^Uvely  keep  the  left  fide  of  the  road,  and  confequently 
in  meeting  (hould  pafs  each  other  on  the  whip  hand.   This  law  has 
not  be<;n  ena^ed  by  ftatute,  and  is  fo  modern,  that  perhaps  this  is 
the  iirft  time  that  it  has  been  noticed  in  a  book  of  law.     But  ge- 
neral convenience  difcovered  the  neceflity  of  it^  and  the  judges  have 
fo  far  confirmed  it,  as  to  declare  frequently  at  nifi  prius,  that  he 
who  difrcgards  this  falutary  rule  is  anfwerable  in  damages  fqr  all 

the  qonfequences. 

mentioned. 
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xnentioncdi  out  of  which  the  common  law»  as  It  now  (lands^ 
was  colle£led  at  firft  by  king  Alfred,  and  afterwards  by  king 
Edgar  and  Edward  die  confeflbr :  each  diftri£t  mutually  far 
crificing  fome  of  it's  own  fpecial  ufages,  in  order  that  the 
whole  kingdom  might  enjoy  the  benefit  of  one  uniform  and 
nniverfal  fyftem  of  laws.  But  for  reafons  that  have  beem 
now  long  forgotten,  particular  counties,  cities,  towns,  ma* 
nors,  and  )ord(bips>  were  very  early  indulged  with  the  privi^ 
Tegc  of  abiding  by  their  own  cuftoms,  in  contradlftin^lion  to 
the  reft  of  the  nation  at  large  :  v/hich  privilege  is  confirmed 
to  them  by  feveral  a£ts  of  parliament  *, 

Such  is  the  cuftom  of  gavelkind  In  Kent  and  fome  other 
parts  of  the  kingdom  (though  perhaps  it  was  alio  general  till 
the  Norman  conqueft)  which  ordains,  amoyg  other  things, 
that  not  the  eldeft  fon  only  of  the  fathei  (hall  fucceed  to  his  [  75  ] 
inheritance,  but  all  the  fons  alike  ;  and  that,  though  the  anr 
ceftor  be  attainted  and  hanged,  yet  the  heir  (hall  fucceed  to 
his  eftate,  without  any  efcheat  to  the  lgrd.-f-Such  is  the      ^ .   - 
cuftom  that  prevaiU  in  divers  antient  boroUghs,  and  therefore 
called  borough-englifti,  that  the  youngeft  Ton  (hall  inherit 
the  eftate,  in  preference  to  all  his  elder  brothers.-^ttcK  is 
the  cuftom  in  other  boroughs  that  a  widow  (hall  be. en titledf 
for  her  dower,  to  all  her  bu(band's  lands  j  whereas  at  the 
common  law  (he  (hall  be  endowed  of  one  third  part  only»-«» 
Such  alfo  are  the  fpecial  and  particular  cuftoms  of  manors, 
of  which  every  one  has  more  or  lefs,  and  which  bind  all  the 
copyhold  and  cuftomary  tenants  that  hold  of  the  faid  ma- 
nors.«-*-Such  likewife  is  the  cuftom  of  holding  divers  inferior 
courts,  with  power  of  trying  caufes,  in  cities  and  trading 
towns,  the  right  of  holding  which,  when  no  royal  grant  can 
be  (hewn,  depends  entirely  upon  immemorial  and  eftablifhed 
ufage.— -Such,  laftly,  arc  many  particular  cuftoms  within  the 
city  of  London,  with  regard  to  trade,  apprentices,  widowSf 
orphans,  and  a  variety  of  other  matters,    AU  thefe  arc  con« 

»  Mag.  Cart,  9  Hen.  III.  e.  9.  —      ft.  1,  c  i.-^uid  s  Hea.  IV.  c.  i. 
I  Edw.  111.  ft.  s.  ••9.-*!  4  Bdw.  III. 
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,       •  •  •  • 

4 

tirary  to  the  general  law  of  the  lahid>  and  are  good  only  by 
fpecial  ufage  \  though  the  cuftoms  of  London  are  alfb'con- 
finned  by  aft  of  parliament  *. 

» 
'  To  this  head  may  moil  properly  be  referred  a  particular 
fyftem  of  cuftoms  ufcd  only  among  one  fet  of  the  king's 
iubjefts,  called  the  cuftom  of  merchants  or  lex  mercatoria  : 
ij^ich,  however  different  from  the  general  rules  of  the  conv- 
']mon  law»  is  yet  ingrafted  into  it^  and  made  a  part  of  ic  ** ; 
being  allowed,  for  the  benefit  of  trade,  to  be  of  the  utmoA: 
validity  in  all  commercial  tranfaCtions :  for  it  is  a  maxim  of 
law,  that  **  cuilibet  tnfua  arte  credendunh^  (fi).^ 


.* " 


The  -rules  ttlating  to  particular  cuftoms  tc^arA  tMh&t  thfc 

j^rc^of  *thclr  eiiftehce  ;  their  legality  when  proved  j  or  their 

'•         ufual  method  of  allowance.     And  Brd  we  will  contider  the 

rules  of  ^ro^^  '  ,  ,  .       .  ,  r .    ._* 

f  , 

[  76  ]  '    As  to  gavelkind,'  and  bbrough-cnglifii,  the  ^aw  takcf  par- 
ticular notice  of  tliem  ^1  anci  there  is  no  occafiop  to  pipye  that 

*  S'S  Rl|p.  i»6.  Cio.  G^.  347.  b  Wisch.  14*.    .      re  Cft.  lOft  %f^J    * 


'  / 
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(8)  The  lex  mercatoria^  or  the  cuftom  of  merchants,  lik^  thf 
■faf  et  cofifuetudo  parUamenti^  defcnbes  only  a  gr^at  divihon  of  the 
law  of  England.     The  laws  relating  to  billr  of  eibhange^  infur- 
anee»  and  all  iMromtile  coAbPafb,  acreasiihith'thd  genh^iUw  ii 
the  land,  as  the  laws  rdatsng  to  msMllpe  or  ilAttrilef •     But  thk! 
cxpreiHoQ  has  frequently. led  merchants  to  ftippofe^  that-  all  tMr 
peyrfaihioDS  and  devices  immediately  become  the  law.  of  t^ie  land: 
^  notion  which«  perhspa,  has  been  too  mudi  encouragf d.  by  our 
'/courts.     Merchants  ought  to  take  their  law  from  tkf^  cpurtai'  and 
not  the  courts  from  merchants :  and  when  the  law  islbund  iac4)n- 
venfent  for  the  purpofes  of  extended  commerce,  application  ought 
to  be  made  to  parliament  for  redrefs*     This  is  agreeable  to  the 
opinion  of  Mr.  juftice  Fofter,  who  maintains,  that  "  the  cuftom 
*'  of  merchants  is  the  general  law  of  the  kingdom,  and  there- 
<<  fore  ought  not  to  be  left  to  a  jury  a£ter  it  (las  been  fcttkd>by 
*^  judicial  determinations."     2  Bur.  1226. 

fuch 
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fuch  cuftofn$  afiuall]^  ex}(l|  but  only  tliat  the  lands  in  quef- 
tion  are  fubje£fc  thereto.  All  other  private  cudon^s  mtift  be  par- 
ticularly pleaded  ^^  and  as  well  the  exiftence  of  fuch  cuftems 
Bcittft  be  {hewn,  as  that  the  thing  in  difpute  is  within  the  cuf- 
■tooA  alleged.  The  tri^l  in  both  cafes  (both  to  fliew  the  exig- 
ence of  the  cuftom*  as,  *^  that  in  the  manor  of  Dale  lands 
**^  (hall  defcend  only  to  the  heirs  male,  and  never  to  the 
<*  heirs  female ;"  and  alfo  to  (hew  **  that  tbc  lands  in  quedion 
**  are  within  that  manor")  is  by  a  jury  of  twelve  mep,  and 
inot  by  the  judges;  ^except  the  fame  particuhr  cuftom  has 
•been  before  triedy  determined,  and  recorded  in  the  fam'e 
court*. 


.  The  c«ftohis  of  London  diflFeV  from  airothcrs  iri  point  6t 
•trial :  for,  if  the  exiftence  of  the  cuftom  be  brought  in  quef- 
tion,  itfiiall  tiot  be  tried  by  a  jury,  but  by  certificate  from 
the  lord  mayor  and  aldermen  by  the  mouth  (9)  of  their  re- 
'corder'  \  unlefs  it  be  (uch  a  tuftom  as  the  corporation  is  itfelf 
intecefted  in,  as  a  right  of  taking  toll,  is^c*  for  then  thetatr 
permits  them: not  to  certify  on  their  own  behalf  <^. 

When  a  cuftom  is  aftually  proved  to  cxift,  the  next  in- 
quiry  is  into  the  legalhj  of  it ;  for,  if  it  is  not  a  good  cuftom, 
it  ought  to  be  no  longer  ufed  \  **  Malus  ufus  ahoUndus  eJF^  is 

«r  Utt.  §  165.  t  Cro.  Car.  516. 

•  Dv.  &  St.  I.  10.  C  Hob.  85. 

(9}  ^^i*  James  Burrow  has  reported  the  mode  by  which  the 
recorder  certifies  the  cuAom  with  fuch  a  degree  of  accuracy 9  as 
to  fpecify  which  of  his  four  gowns  he  (hall  wear  upon  the  occa- 
iion.  (i  Bur.  248.)  When  a  cuftom  has  been  once  certified  by 
the  recorder,  the  judges  will  take  notice  of  it,  and  will  not  fuffier 
it  to  be  certified  a  fecond  time.  (Doug^  365.)  I^ord  Mansfield^ 
nonfuited  the  plaintiff  in  an  adion  brought  agaiaft  the  defendant 
on  the  cuftom  of  London,  for  calling  the  plainti£F  a  whore,  the 
plaintiff  not  being  able  to  prove  the  cuftom  of  infliding  a  corporal 
puniftiment,  by  carting  women  of  that  defcription.  But  in  the 
city  court  fuch  an  ad^ion  is  maintained,  becaufe  they  take  notice 
f»f  their  own  cuftoms  without  proof.     Ih. 

an 


76  Of  the  Laws.  in 


TRODv 


an  eftaUiOied  maxim  of  the  law  ^.    To  make  a  particular 
cuftom  good|  the  following  are  neceflary  requifites. 

ft 

X .  That  !t  have  been  ufed  fo  long,  that  the  memory  of  man 
runneth  not  to  the  contrary.  So  that,  if  any  one  can  (hew 
the  beginning  of  it  (lo),  it  is  no  good  cuftom.  For  which 
reafon  no  cuftom  can  prevail  again  ft  an  exprefs  a£l  oi  parlia- 
r  ^»  1  ment  ( 1 1 ) ;  ^fince  the  ftatute  itfeff  is  a  proof  of  a  time  when 
fuch  a  cuftom  did  not  exift  j. 

2.  It  muft  have  been  continued.  Any  interruption  wouM 
caufe  a  temporary  ceafing :  the  revival  gives  it  a  new  begta^ 
ning,  which  will  be  within  time  of  memory,  and  thereupon 
the  cuftom  will  be  void.  But  this  muft  be  underftood  with 
regard  to  an  interruption  of  the  right ^  ioi  an  intetruptibn  of 
iht  pojfejfton  only^  for  ten  or  twenty  years*  will  not  deftroy  the 
cuftom  ^  As  if  the  inhabitants  of  a  parifli  bavo  a  caftomary 
right  of  watering  their  cattle  at  a  certain  pool,  the  cuftom  is 
not  deftroyed,  though  they  do  not  ufe  it  for  ten  years ;  it  only 
becomes  more  difficult  to  prove :  but  if  the  right  be  any  how 
difcontinued  for  a  day,  the  cuftom  is  quite  at.  an  endt 

3.  It  muft  have  been  peaceahky  and  acquiefced  in  ;  not 
fubjc£l  to  contention  and  difpute  ^  For  as  cuftoms  owe  their 

^  Liee.  §  xiz.  4  Inft.  274.  >  Ca  Utt.  114. 

jCo.  Lirt.  113.  ^lb\d. 

(10)  If  any  one  can  fhew  the  beginning  of  it  within  legal  me* 
mory,  that  is,  within  any  time  fince  the  firft  year  of  the  reign  of 
Richard  the  firft,  it  is  not  a  good  cuftom. 

( 1 1')  Therefore  a  cuftom  that  every  pound  of  butter  fold  in  a 
certain  market  fhould  weigh  18  ounces  ia  bad,  becaufe  it  2s  di* 
rc6^1y  contrary  to  13  &  14  Car.  II.  c.  26»  which  dire^ks,  that 
every  pound,  throughout  the  kingdom,  fhall  contain  16  piinces. 
.  (3  T.R.  271.)  But  there  could  be  no  doubt,  I  conceive,  but  it 
would  be  a  good  cuftom  to  fell  lumps  of  butter  containing  18 
ounces ;  for  if  it  is  lawful  to  fell  a  poimd,  it  muft  be  fo  to  (eQ  a 
pound  and  any  ah'quot  part  of  one.  The  inconvenience  and 
deception  arife  from  calling  that  a  pound  in  one  place  which  is 
Bot  a  pound  in  another. 

9  original 
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original  to  common  confent,  their  being  immemorially  dif- 
puted)  either  at  law  or  otherwifci  is  a  proof  that  fuch  confeot 
was  wanting. 

4*  Customs  muft  be  reafimable^i  or^  rather  taken  nega- 
tively,  thej  muft  not  be  unreafonable. ,  Which  is  not  always, 
as  fir  Edward  Coke  fays"',  to  be  underftood  of  every  unlearn- 
ed man's  reafion,  but  of  artificial  and  legal  reafon,  warranted 
by  authority  of  law.     Upon  which  account  a  cuftom  may  be 
goody  though  the  particular  reafon  of  it  cannot  be  afligried  i 
for  it  fufHceth,  if  no  good  legal  reafon  can  be  ailigned  againft 
it.    Thus  a  cuftom  in  a  pariflii  that  no  man  ihall  put  his 
beafts  into  the  common  till  the  third  of  October,  would  be 
good ;  and  yet  it  would  be  hard  to  (he  w  the  reafon  why  that 
day  in  particular  is  fixed  upon,  rather  than  the  day  before  or 
after.    But  a  cuftom,  that  no  cattle  (hall  be  put  in  till  the 
lord  of  the  manor  has  firft  put  in  his,  is  unreafonable,  and 
therefore  bad:  for  pcradvcnture  the  lord  will  never  put  in 
his}  and  then  the  tenants  will  lofe  all  their  profits". 

5.  Customs  ought  to  be  certain.     A  cuftom,  that  lands  [  78  1 
(hall  defctnd  to  the  moft  worthy  of  the  owner's  blood,  is 
void ;  for  how  (hall  this  worth  be  determined  ?  but  a  cuftom 
to  defcend  to  the  next  male  of  the  blood,  exclufive  of  females, 
IS  certain,  and  therefore  good**.    A  cuftom  to  pay  two  pence 
an  acre  in  lieu  of  tithes,  is  good ;  but  to  pay  fonietimes  two 
pence  and  fomettmes  three  pence,  as  the  occupier  of  the  l;ind 
pleafes,  is  bad  for  it's  uncertainty.     Yet  a  cuftom,  to  pay  a 
year's  improved  value  for  a  fine  on  a  copyhold  eftate,  is  good; 
though  the  value  is  a  thing  uncertain :  for  the  value  may  at 
any  time  be  afcertained  ;  and  the  maxim  of  law  is,  id  certutn 
eft^  quod  cerium  reddi  potefl  (12). 

I  Lite.  §  114.  "  Co.  Copyh.  jj  33. 

M  I  Inft.  61.  •  X  Roil.  Abrr565. 


(is)  A  cuftom,  that  poor  houfckcepcrs  (hall  carry  away  rotten 
wood  in  a  chafe  is  bad,  being  too  vague  and  uncertain.     2  71 R. 

758. 

6.  Customs^ 


7?  Of  ibt  L.A'ws  Introo, 

6.  Customs,  though  eftabliflied  hf  confcnt,  muft  bb 
(when  cftablilbed)  compulfory\  and  not  left*  to  the  option  (if 
every  man,  whether  he  will  ufe  them  or  no.  *  Thcrefdre'a 
cuflom,  that  all  the  inhabitants  (hall  be  rated  toward  the 
maintenance  of  a  bridge,  will  be  good  \  but  a  cu(lo6i,  'that 
crery  man  is  to  contribute  thereto  at  his  own  pleafurej  is  idle 
and  abfurd,  and  indeed  no  cuftom  at  all. 

7.  Lastly,  cuftbms  muft  be  conjlftent  with  each  other:  , 
one  cuftom  cannot  be  fet  up  in  oppofition  to  another.  For  if 
both  are  really  cuftoms,  then  both  arc  of  equal  antiquity, 
and  both  eftabliflied  by  mutual  confent :  which  to  fay  of  con- 
tradiftory  cuftoms  is  abfurd.  Therefore,  if  one  man  prc- 
fcribes  that  by  cuftom  he  has  a  right  to  have  windows  look- 
ing, into  another's  garden  i  the  other  cannot  claim  a  right  by 

'  cuftom  to  ftop  up  or  obftruA  thofe  windows :  for  thefe  two 
contradi£lory  cuftoms  cannot  both  be  good,  nor  both  ftand 
together.  He. ought  rather  to  deny  the  exiftence  of  the  iW- 
tner  cuftom  p.    "  ... 

Next,  as  to  the  al!o*wance  of  fpecial  cuftoms.  Cuftoms,  in 
derogation  of  the  common  law,  muft  be  conftrued  ftrtftfy  (t3)» 
Thus,  by  the  cuftom  of  gavelkind,  an  infant  of  fifteen  years 
[  yc;  ]  may  by  one  fpecies  of  conveyance  (called  a  deed  of  feoffment) 
convey  away  his  lands  in  fee  Cmple,  or  for  ever-  Yet  thi* 
cuftom  does  not  impower  him  to  ufe  any  other  conveyance, 
or  even  to  leafe  them  for  feven  years :  for  the  cuftom  muft  be 
*ftri£ily  purfued^i.    And,  moreover,  all  fpecial  cuftoms. muft 

P  9  Rep.  53.  9  Co.  Cop.  §  33. 

(13)  This  rule  is  founded  upon  the  confideratton,  that  a  variety 
of  cuftoms  in  dlfiereDt  places  upon  the  fame  fubje^  is  a  general 
inconvenience;  the  courts  therefore  will  not  admit  fuch  cuftoms 
but  upon  the  clcareft  proof.  So  where  there  is  a  cuftom  that 
lands  (hall  defcend  to  the  eldeft  lifter,  tlie  courts  will  not  extend 
this  cuftom  to  the  eldeft  niece,  or  to  any  other  eldeft  female  rela- 
tion, but  upon  the  fame  authority  by  which  the  cuftom  between 

iifters  isippported.     i  T,  R.  466* 

fubmit 
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fttbmit  to  the  king's  prerogative*  ThereCorc'i  if  the  king  pur* 
chafes  lands  of  the  natu)re  of  gavelkind,  where  all  the  (bn$ 
inherit  eqaallf ;  yet,  upon  the  king's  demife,  his  eldeft  fon 
&all  fucceed  to  thofe  lands  alone  ^  And  thus  much  for  the 
fecond  part  of  the  leges  rum  fcriptae^  or  thofe  particular  cuftoms 
which  zStSt  particular  perfons  or  diilriAsonly. 

IIL  The  third  branch  of  them  are  thofe  peculiar  laws^ 
which  by  cuftom  are  adopted  and  ufed  only  in  certain  pecu- 
liar courts  and  jurifdiflions.  And  by  thefe  I  underftand  the 
civil  and  canon  laws'. 

It  may  feem  a  little  improper  at  fird  view  to  rank  thefe  laws 
under  the  head  of  ieges  non  fcriptae^  or  unwritten  laws,  feeing 
they  are  fet  forth  by  authority  in  their  pandects,  their  codes, 
and  their  inftituttons;  their  councils,  decrees,  and  decretals } 
and  enforced  by  an  immenfe  number  of  expofitions,  decifions, 
and  treatifes  of  the  learned  in  both  branches  of  the  law.    But 
I  do  this,  after  the  example  of  fir  Matthew  Hale',  becaufe 
it  is  moll  plain,  that  it  is  not  on  account  of  their  being  tc^nV- 
ten  laws,  that  either  the  canon  law,  or  the  civil  law,  have 
any  obligation  within  this  kingdom :  neither  do  their  force 
and  ciGcacy  depend  upon  their  own  intrinfic  authority  \  which 
is  the  cafe  of  our  written  laws,  or  a£ls  of  parliament.   They 
bind  not  the  fubjefts  of  England,  becaufe  their  materials  were 
coUedled  from  popes  or  emperors;  were  digefted  by  Juftinian, 
or  declared  to  be  authentic  by  Gregory.  Thefe  confiderations 
give  them  no  authority  here:  for  the  legiflature  of  England 
doth  not,  nor  ever  did,  recognize  any  foreign  power,  as  fu- 
perior  or  equal  to  it  in  this  kingdom;  or  as  having  the  right 
to  give  law  t6  any,  the  meanefl:,  of  it's  fubjefts.    But  all  the 
ftrengtli  that  either  the  papal  or  imperial  laws  have  obtained  [  80  1 
in  this  realm  (or  indeed  in  any  other  kingdom  in  Europe)  is 
only  becaufe  they  have  been  admitted  and  received  by  imme- 
morial ufage  and  cuftom  in  fomc  particular  cafes,  and  fome 
particular  courts  ;  and  then  they  form  a  branch  of  the  Uges 
nmfcriptne^  «r  cuftomary  laws;  or  elfe,  becaufe  they  are  m 
fome  other  cafes  introduced  by  confent  of  parliament,  and 

r  Co.  Litt.  15.  «  Hift.  C  L.  c.  x. 

then 
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then  they  owe  their  validity  to  the  ieges  fcriptae^  or  ftatutt 
law.    This  is  exprefsly  declared  in  thofe  remarkable  words  of 
the  ftatute  25  Hen.  VIII.  c,  2  r.  addrcffed  to  the  king's  royal 
majcfty.— "  This  your  grace's  realm,  recognizing  no  fu- 
*<  perior  under  God  but  only  your  grace,  hath  been  and  is 
*<  free  from  fubje£^ion  to  any  man's  lawsj  but  only  to  fuch 
*<  as  haye  been  devifed,  made,  and  ordained  nvithin  this  realm 
**  for  the  wealth  of  the  fame ;  or  to  fuch  other  as,  by  fufler- 
<<  ance  of  your  grace  and  your  progenitors,  the  people  of  this 
*«  your  realm  have  taken  at  their  free  liberty,  by  their  own 
"  confent,  to  be  ufed  among  them  ;  and  have  botind  them« 
<<  felves  by  long  ufe  and  cuftom  to  the  obfervance  of  the 
<^  fame:  not  as  to  the  obfervance  of  the  laws  of  any  foreign 
<<  prince,  potentate,  or  prelate }  but  as  to  the  cuftomed  and 
<<  antient  laws  of  this  realm,  originally  eftabliihed  as  laws  of 
<<  the  fame,  by  the  faid  fuffcrance,  cpnfent8,and  cuftom |  and 
«*  none  othcrwifc." 

By  the  civil  law,  abfolutely  taken,  is  generally  underftood 
the  civil  or  municipal  law  of  the  Roman  empire,  as  com- 
prized in  the  inftitutes,  the  code,  and  the  digeft  of  the  empe- 
ror Juftinian,  and  the  novel  conftitutions  ofhimfelf  andfome 
of  his  fucceflbrs.  Of  which,  as  there  will  frequently  be  oc- 
cafion  to  cite  them,  by  way  of  illuftrating  our  own  laws,  it 
may  not  be  amifs  to  give  a  (hort  and  general  account. 

The  Roman  law  (founded  firft  upon  the  regal  conftitu- 
tions of  their  antient  kings,  next  upon  the  twelve  tables  of 
the  decemviri^  then  upon  the  laws  or  ftatutes  enafted  by  the  fe- 
nate  or  people,  the  ediAs  of  the  prxtor,  and  the  refponfapru" 
dentum  or  opinions  of  learned  lawyers,  and  laftly  upon  the 
r  81  "I  ^'"P^"^^  ^^<^^c^s»^'<^onftitutions  of  fucceflive  emperors)  had 
grown  to  fo  great  a  bulk,  or,  as  Livy  exprefles  it',  *<  tarn  im* 
''  menfus  aliarum  fuper  alias  acervaiarum  Ugum  cumulus"  that 
they  were  computed  to  be  many  camels'  load  by  an  author 
who  preceded  Juftinian^    This  was  in  part  remedied  by  the 

<  /.  3.  r,  34.  «  T*ylor*a  eleisenti  of  civU  lawy  17. 

coUe&ton* 
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of  three  priYate  lawyers,  Grcgorius,  Hermogenes, 
and  Papirius;  and  then  by  the  emperor  Theodofius  the 
younger,  by  whofe  orders  a  eode  was  compiled,  A.  D.  438, 
being  a  methodical  colIeAion  of  all  the  imperial  conftitutions 
then  in  force:  which  Theodofian  code  was  the  only  book  of 
civil  law  received  as  authentic  in  the  weftern  part  of  Europe, 
till  many  centuries  after  \  and  to  this  it  is  probable  that  the 
Franks  and  Goths  might  frequently  pay  fome  regard,  in 
framing  legal  conftitutions  for  their  newly  ere£ted  kingdoms. 
For  Juftinian  commanded  only  in  the  eaftem  remains  of  the 
empire  \  and  it  was  under  his  auf pices,  that  the  prefent  body 
of  civil  law  was  compiled  and  fini(hed  byTribonian  and  other 
lawyers,  about  the  year  533. 

This  confifts  of,  i.  The  inftitutes,  which  contain  the 
elements  or  firft  principles  of  the  Roman  law,  in  four  books. 
a.  The  digefts,  or  pande&s,  in  fifty  books,  containing  the 
opinions  and  writings  of  eminent  lawyers,  digefted  in  a  fyf- 
tematical  method.  3.  A  new  code,  or  colle£Hon  of  imperial 
conftitutions,  in  twelve  books;  the  lapfe  of  a  whole  century 
having  rendered  the  former  code,  ofTheodofius,  imperfe£V. 
4.  The  novels  or  new  conftitutions,  pofterior  in  time  to  the 
other  books,  and  amounting  to  a  fupplement  to  the  code;  con- 
taining new  decrees  of  fucceflive  emperors,  as  new  queftions 
happened  to  arife.  Thcfe  form  the  body  of  Roman  law,  or 
corpus  juris  dvilisj  as  publiflied  about  the  time  of  Juftinian ; 
which  however  fell  foon  into  negleft  and  oblivion,  till  about 
the  year  1 1 30,  when  a  copy  of  the  digefts  was  found  at  Amalii 
in  Italy:  which  accident,  concurring  with  the  policy  of  the 
Roman  ecclefiaftics*',  fuddenly  gave  new  vogue  and  autho- 
rity to  the  civil  law,  introduced  it  into  feveral  nations,  and 

occafioned  that  mighty  inundation  of  voluminous  comments,  [  82  1 
with  which  this  fyftem  of  law,  more  than  any  other,  is  now 
loaded. 


1^ 


canon  law  is  1  body  of  Roman  ccclefiaftical  law,  re- 
lative to  fu«h  matters  a^  that  church  either  has,  or  pretends  ti> 

^  See  §  t.  page  xS. 

have« 
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have,  the  proper  jurif4iAion  over.  This  ts  eompiledfrom  flie 
opiniona  of  the  aiuUaC  Latin  fathers,  the  decrees  of  general 
couucils>  and  the  decretal  epiftles  aad  buUes  of  the  holy  fee. 
All  which  lay  in  the  fame  diforder  and  confufion  as  the  Ra» 
qaan  civil  law:  tilly  about  the  year  1151^  one  Gcratian  ah 
Italian  monk,  anims^ted  by  the  difcorery  of  Juftinian's  pan* 
de£i8,  reduced  th^  ecclefiaftical  eonftitutions  alfo  into  fome 
method,  in  three  books  ;  which  he  entitled  concvrtUa  i^fsGr^ 
dantlum  camnumy  but  which  are  generally  known  by  the  name 
of  dBcretum  GpoHanL    Thefe  reached  as  low  as  the  tiQie  of 
pope  Alexander  III*     The  fubfequent  papal  decreesi  t»  the 
pontificate  of  Gregory  IX,  were  publilhcd  in  much  the^Mne 
method  under  the  aufpices  of  that  pope,  about  the  year  12301^ 
in  five  books  ;  entitled  dccretalia  Gregorii  mm.     A  fixth  book 
was  added  by  Boniface  VIII,  about  the  year  1298,  which  is 
called y^;r^/  decr^ialium^    The  Clementine  conftitutions,  or 
decrees  of  Clement  V^  were  in  like  manner  authenticated  in 
1 3 1 7  by  his  fuccefibr  John  XXII ;  wlio  alfo  pubHiked  twenty 
conftitutions  of  his  own,  called  the  0ktravagantes  Joanms:  all 
which  ill  fome  meafure  anfwer  to  the  novels  of  the  civil  law* 
To  tbefq  h^ve  been  fince  added  fome  decrees  of  later  pop^,  ill 
five  boQks^  ciiXtd:  extravaganies  cowmufi^s.     And  all  .thefe  tOr 
gether,  Gratian's  decree,  Gregory's  decretals,  the  fixth  de* 
creta),  the  Clementine  conftitutions,  and  the  es^travagants.of 
John  and  his  fucceflbrs,  form  the  corpus  juris  canomd^  or  body 
of  the  Roman  canon  law. 

Besides  thefe  poutliical    CQlIettlons,  .which  during  the 

times  of  popery  were  received  as  authentic  in  this  ifland^  as 

well  as  in  other  parts  of  Chriftendom,  there  is  alfo  a  kind  of 

national  canon  law,  compofed  of  legatine  znd provincial COU'^ 

ftitutions,  and  adapted  only  to  the  exigencies  of  this  church 

r  s^  1  and  kingdom.     The  legatine  conftitutions  were  ecclefiaftical 

laws,  ena£ted  in  national  fynods,  held  under  the  cardinals 

Otho  and  Othobou,  legates  from  pope  Gregory  IX  and  pope 

Clement  IV,  in  the  reign  of  kingfiie^ry  III,  nbouttbeytarB 

1220  and  1268.     The^r^i/i<:i^conftitatbns  areprweipally 

the  decrees  of  provincial  fynods>  held  under  divers  arch- 

bifliops 
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k'lhops  of  Canterbury,  from  Stephen  Langton  in  the  reign 
of  Henry  III  to  Henry  Chicheie  in  the  reign  of  Henry  V^ 
and  adopted  alfo  by  the  province  of  York  ^  in  the  reign  of 
Henry  VT.  At  the  dawn  of  the  reformation,  in  the  reign  of 
king  Henry  VIII,  it  was  ena^d  in  parliament  r  that  a  re* 
view  (hould  be  had  of  the  canon  law ;  and,  till  fuch  review 
ihould  be  made,  all  canons,  conftitutions,  ordinances,  and 
fynodals  provincial,  being  then  already  made,  and  not  repug- 
Qant  to  the  law  of  the  land  or  the  king^s  prerogative,  ihould 
ftill  be  ufed  and  executed.  Abd,  as  no  fuch  review  has  yet 
been  perfected,  upon  this  ftatute  now  depends  the  authorit j 
of  the  canon  law  in  England. 

As  for  the  canons  ena£^ed  by  the  clergy  under  James  I» 
in  the  year  1603,  and  never  confirmed  in  parliament,  it  has 
been  folemnly  adjudged  upon  the  principles  of  law  and  the 
conftitution,  that  where  they  are  not  merely  declaratory  of  the 
antient  canon  law,  but  are  introdufiory  of  new  regulations j 
they  do  not  bind  the  laity  « ;  whatever  regard  the  clergy  may 
think  proper  to  pay  them  ( 14}. 

There  are  four  ipccies  of  courts,  in  which  the  civil  and  ca« 
son  laws  are  permitted  (under  differenrredri^lions)  to  be  ufed« 
I.  The  courts  of  the  archblfliops  and  bifliops,  and  their  deriva« 
tive  officers,  ufually  called  in  our  law  courts  chriftian,  curiae 
chriJUanitatiSf  or  the  ecclefiaftical  courts*     1.  The  military 


X  Burn*8  cccl.  law,  pref.  vUi.  and  confirmed  by  1  £lic«  Ct  i 

y  Statute  15  Hen.  VIII,  c.  19 ;  revived        >  Stra*  1057. 


■ 


(14)  Lord  Hardwicke  cites  the  opinion  of  lord  Holt,  and  de- 
clares it  is  not  denied  by  any  one,  that  it  is  very  plain  all  the  clergy 
arc  bound  by  the  canons  confirmed  by  the  king  only,  but  they  muft 
be  confirmed  by  the  parliament  to  bind  the  laity.  (2  Atk.  605.) 
Hence  it  has  been  decided,  that,  if  the  archbifhop  of  Canterbuiy 
grants  a  difpenfation  to  hold  two  livings  diflant  from  each  other 
more  than  thirty  miles,  no  advantage  can  be  taken  of  it  by  lapfe  or 
otherwife  in  the  temporal  courts,  for  the  refiridion  to  thirty  miles 
was  introduced  by  \  canon  made  fince  the  35  H^n.  VUI.  2  BL 
Rep.  968. 

Vol.  !•  21  courti. 
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courts.  3.  The  courts  of  admiralty.  4.  The  courts  of  tht 
two  univerfitiei.  In  all,  their  reception  in  general,  and  the 
aSttcat  degrees  of  that  reception,  are  grounded  entirely  upoa 
cuftoin  \  corroborated  in  the  latter  inftauce  by  a£t  of  parlia* 
[[  84  ]  ment,  ratifying  thofe  charters  which  confirm  the  cuftomary 
law  of  the  univctfities.  The  more  minute  confid^ation  of 
thefe  will  fall  properly  under  that  part  of  thefe  commentanet 
which  treats  of  the  jurifdidion  of  courts.  It  will  iv&tt  at 
prefent  to  remark  a  kw  particulars  relative  to  them  all^  which 
may  ferre  to  inculcate  more  ftrongly  die  do^ne  laid  down 
concerning  them  *• 

T.  And,  firft,  the  courts  of  common  law  have  the  fi^er- 
intendency  over  thefe  courts ;  to  keep  them  within  their  ju« 
rifdidions,  to  determine  wherein  they  exceed  them^  to  reftraia 
aikd  prohibit  fuch  excefs,  and  (in  cafe  of  contumacy)  to  pu« 
niQi  the  officer  who  executes,  and  in  fome  cafes  the  judge 
who  enforces,  the  fentence  fp  declared  to  be  illegal. 

2.  Thi  common  law  has  referved  to  itfelf  the  ezpofition 
of  all  fuch  z&s  of  parliament,  as  concern  either  the  extent 
of  thefe  courts,  or  the  matters  depending  before  them.  Aud 
therefore,  if  thefe  courts  either  refufe  to  allow  thefe  a£b  of 
parliament,- or  will  expound  them  10  any  other  fenfe  than  what 
the  con^mon  law  puts  upon  them,  the  king's  courts  at  Weft- 
minder  will  grant  prohibitions  to  reftrain  and  control  them, 

3.  An  appeal  lies  from  all  thefe  courts  to  the  king,  m  the 
hft  refort  j  which  proves  that  the  juriidiaion  exercifcd  In 
them  is  derived  fnwn  the  crown  of  England,  and .  not  from 
any  foreign  potentate,  or  intrinfic  authority  of  their  own.— 
And,  from  thefe  three  ftrong  marks  and  enfigns'of  iiiperio>-  ,, 
rity,  it  appears  beyond  a  doubts  that  the  civil  and  canon  laws, 
though  admitted  in  fome  cafes  by  cuftom  in  fome  courts^  are 
only  fubordinate,  and  kiesfub  gravhri  lege ,-  and  that,  dius 
admitted^  reftrained^  altered,  new-daodelled^  and  ameaded> 

•  Halt  Hiii  c.  %. 

they 
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Aey  m  by  no  maint  with  us  a  difttn6l  independent  fpeciet 
of  lawiy  but  are  inferior  bmncbea  of  the  cuftomary  or  uii« 
written  lawt  of  England^  properly  called  the  king's  eccle- 
fiafticaly  the  king'a  military^  the  king's  ^aritinie,  or  the 
Hug's  academical  laws* 

Let  us  next  proceed  to  the  Uges  feriptae^  the  written  laws  [  ^5  } 
fA  the  kingdom;  which  are  ftatutesy'a^s,  or  edids,  made 
by  the  king^s  majeftyi  by  and  with  ^he  advice  and  content  of 
the  lords  fpiritnal  and  temporal  and  commons  in  parliament 
•ftmbled  ^.  The  oldeft  of  thefe  liow  extant,  and  printed  in 
our  ftatute  books,  is  the  famous  magna  chatfa,  aa  confirmed  . 
in  parliament  p  Hen«III:  though  doubtlefs  there  were  many 
a£b  before  that  time,  the  records  of  which  are  now  loft,  and 
the  determinations  of  them  perhaps  at  prefcnt  currently  re* 
ceived  for  the  maxims  of  the  old  common  law. 

Thx  manner  of  teaking  thefe  ftatutes  will  be  better  con- 
fidered  hereafter,  when  we  examine  the  conftitution  of  par- 
liaments*   At  prefent  we  will  only  take  notice  of  the  different 
kinds  of  ftatutes ;  and  of  fixne  general  rules  with  regard  to  . 
their  conftmdion  ^ 

k  a  Rep.  fto.  MIei  {  tai  In  Aort  by  th«  «Me  bo4f 

c  Hie  nethod  of  citiag  Ikcfc  aBt*  of  of  anUcnt  civUiani  aad  ouioaiftt,  among 

Ytrliameot  ii  fartoas.     Maoyofoorao*  whom  thii  method  of  cication  gene- 

Hcoc  ftatutes  are  callttf  after  the  name  of  nlly  prevailed,  not  only  with  regard  to 

Ikt  pbcc  #herft  tfis  partfamettt  wH  Md  ^  cliapten,  hot  inleHor  ffaioni  alio  j  In 

that  made  them  s  at  the  ftatutes  of  Mer-  imitation  of  all   which   we  ftill   caU 

MO  and  Mnrkberfe,  if  Weftmiafter,  iome  of  our  old  ftatutea  by  their  initial 

Qiooccfler,  and  Winehefler.    Othora  aee  wotds,  ai  the  ftatute  of  pda  mfitrtip 

dnneminsted  entiiely  freai  their  fuljedl  $  and  that  of  Omtm^effe  sgofit.    But  tht 

m  the  ftatutes  of  Wales  and  Irdaod,  the  moft  ufual  method  of  citing  them,  ef-. 

errtn/f  eitti,  and  the  frmngm^fa  rtfu.  pedally  ftnce  the  time  «f  Edward  th* 

Some  are  diftingviftMd  by  their  initial  fecood,  is  by  naming  the  year  of  the 

words,  a  ooetfaod  of  citing  very  antient  t  king*t  reign  in  which  the  ftaf  nte  waa 

bang  (ffcd  by  the  Jews  in  ieoociaac*  made,  together  witk  the  chapter,  or 

fag  the  books  of  the  penCatencb ;  by  partlcoUr  aft,  according  to  iu  numecal 

the  cbriftian  church,  (n  diftiogoiftiittg  order,  m,  9  Ceo.  ll«  €.4:.    For  all  the 

thrir  hymas   ud   divke  officrt  {    by  ads  of  one  feffion  of  patliament  taken 

the  Roaiaaifts  in  d^Mbmg  their  papal  together  make  pvpperly  bttt  om  ftatute  > 

H%  and 
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JiWTf  as  to  their  feveral  kinds.  Statutes  are  cither  gem^ 
ral  oxfpeeial^  public  or  prh/ate.  A  general  or  public  z€t  ia  an 
untverfal  rule,  that  regards  the  whole  community:  and  of 
C  8^  3  this  the  courts  of  law  are  bound  to  take  notice  judicUUf  and 
ex  officio g  without  the  ftatute  being  particularly  pleaded,  of 
formally  fet  forth  by  the  party  who  claims  an  advantage  under 
it.  Special  or  private  zSts  are  rather  exceptions  than  rules^ 
being  thofe  which  only  operate  upon  particular  perfonsj  and 
private  concerns :  fuch  as  the  Romans  entitled y^/ya/i//  decreta, 
in  contradi(lin£tion  to  the  Jtnatus  confultay  which  regarded 
the  whole  community  ^x  and  of  thefe  (which  are  not  pro# 
mulgated  with  the  fame  notoriety  as  the  former)  the  judges 
are  not  bound  to  take  notice,  unlefs  they  be  formally  ihew» 
and  pleaded.  Thus,  to  (hew  the  diftindiion,  the  ftatute  13 
Eliz.  c«  10.  to  prevent  fpiritual  perfons  from  making  leafes 
for  longer  terms  than  twenty-one  years,  or  three  lives,  is  a 
public  a£l ;  it  being  a  rule  prefcribed  to  the  whole  body  of 
fpiritual  perfons  in  the  nation :  but  afi  a£^  to  enable  the 
bifliop  of  Chefter  to  make  a  leafe  to  A.  B.  for  fixty  years,  is 
an  exception  to  this  rule ;  it  concerns  only  the  parties  and 
the  bifliop's  fucccflbrs ;  and  is  therefore  a  private  a£t. 

Statutes  alfo  are  cither  declaratory  of  the  common  law, 
or  remedial  of  fome  defe£ls  therein  ( 1 5  ]  •  Declaratory,  where 
the  old  cuflom  of  the  kingdom  is  almoft  fallen  into  difufe,  or 
become  difputable ;  in  which  cafe  the  parliament  has  thought 
proper,  in  perpetuum  rei  teftitnonium^   and  for  avoiding  aU 

•nd  therefore  when  two  f«ffioni   have  or  ad,  of  the  fecond  ftatute^  or  tbe  lawt 

been  held  in  one  year,  we  ufually  men-  made  in  thcfecond  feflton  of  parfiament, 

tton  flat.  I.  or  %.      Thus  the  biii  of  in  the  firft  year  of  king  William  and 

lights  is  cited,  as  i  W.  &  M.  ft.  2.  c.  1.  queen  Mary. 
iignifying  that  it  it  tbe  fecond  chapter        d  Gjairia.  Orig,  i.  §  14* 

(15)  This  divifionis  generally  expreffcd  by  declaratory  ftatutes^ 
and  ftatutes  introduftory  of  a  new  law.  Remedial  ftatutes  are 
generally  mentioned  in  contradiflindion  to  penal  ftatutes.  See 
note  19.  p.  88. 

doubts 
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ijottbfs  and  difficulties,  to  declare  what  the  common  law  is 
and  ever  hath  been.  Thus  the  ftatute  of  treafons,  25  £dw. 
HI,  cap.  2.  doth  not  make  any  new  fpecies  of  treafons ;  but 
bnly,  for  the  benefit  of  the  fubjed,  declares  and  anumerates 
-thofe  feveral  kinds  of  ofKcnce,  which  before  were  treafon  at 
the  common  law.  Remedial  (latutes  are  thofe  which  are 
made  to  fupply  fuch  defers,  and  abridge  fuch  fuperfluitiesf 
in  the  common  law,  as  arife  either  from  the  general  imper« 
^dion  of  all  human  laws,  from  change  of  time  ai\d  circumr 
Aaiicea,  from  the  miftakes  and  unadvifed  determinations  of 
unlearned  (or  even  learned)  judges,  or  from  any  other  caufe 
whatfoever.  And  this  being  done,  either  by  enlarging  the 
common  law  where  it  was  too  narrow  and  circumfcribed,  or 
by  reftraining  it  where  it  was  too  lax  and  luxuriant,  hath  occa-  [  87I 
fioned  another  fubordtnate  divifion  of  remedial  a&s  of  parlia- 
ment into  enlarging  and  retraining  ftatutes.  To  in  (lance  again 
in  the  cafe  of  treafon.  Clipping  the  current  coin  of  the  king- 
,dom  was  an  ofience  not  fufficiently  guarded  againft  by  the 
common  law :  therefore  it  was  thought  expedient  by  ftatute 

5  Eiiz.  c«  1 1,  to  make  it  high  treafon,  which  it  was  not  at  the 
common  law:  fo  that  this  was  an  enlarging  ftatute  (16).  At 
common  law  alfo  fpiritiial  corporations  might  leafe  out  their 
eftatesforany  term  of  years,  till  prevented  by  the  ftatute  13  £liz» 
before-mentioned  :  this  was  therefore  a  reftraining  ftatute. 

Secondly,  the  rules  to  be  obferved  with  regard  to  the 
,conftru£lion  of  ftatutes  are  principally  thefe  which  follow. 


(16)  This  ftatute  againft  clipping  the  coin  hardly  correfpondi 
with  the  general  notion  either  of  a  renr.edial  or  an  enlarging  ftatute. 
In  ordinary  legal  language  remedial  ftatutes  are  contradiftinguifhed 
to  penal  ftatutes.  An  enlarging  or  an  enabling  ftatute  is  ofie 
which  increafes,  not  reftrains,  the  power  o^adion ;  as  the  32  Hen. 
VIII.  c.  28.  which  gave  biAiops  and  all  o(her/ole  ecclefiaftical  cor- 
porations, except  parfons  and  vicjtfs,  a  power  of  making  leafes, 
which  they  did  not  poffefs  before,  is  always  called  an  enabling 
ftatute.  The  13  £liz.  c.  ^o.  which  afterwards  limited  the  power 
•of  rpiritual  perfoBS  to  make  leafes,  is  on  the  contrary  ftiled  a  re« 
ftraining  or  difabling  ftatute.  See  this  fully  eq>buDed  by  the 
learned  Commentator,  2  Vol.  p*  319* 

H  3  !•  Ther9 
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I*  Thbm  are  three  points  to  he  confickred  )n  the  ooa^ 
ftrtt&ion  of  all  remedial  ftatutes ;  the  old  la«t  the  mifebieff 
and  the  rei]nedy :  that  i8»  how  the  common  law  ftood.  at  the 
making  of  the  a£k }  what  the  mifehief  was»  for  which  the 
common  law  did  not  provide ;  and  what  remedy  the  parlitr 
ment  hjith  provided  to  cure  this  mifchief.  And  it  is  the  biifi« 
sefs  of  the  judges  fo  to  cdnftnie  the  ^,  as  to  fupprefs  the 
mifchief  and  advance  the  remedy  *•  Let  us  iaftance  again  ui 
the  (ame  reftraining  ftatute  of  13  £Uz.  c*  10.  By  the  com- 
mon law,  ecclefiaftical  corporations  might  let  as  long  leafea 
as  they  thought  proper :  the  mifchief  was^  that  they  let  long 
and  unreafonable  leafes^  to  the  impovert(hment  of  their  fuc^ 
ceflbrs :  the  remedy  applied  hy  the  ftatute  was  by  making 
void  all  Icafes  by  ecclefiaftical  bodies  for  longer  terms  than 
three  lives  or  twenty-one  years.  Now  in  the  conftrudlion  of 
this  ftatute  it  is  held,  that  leafesi  though  for  a  longer  time, 
if  made  by  a  bifliop,  are  not  void  during  the  bifliop's  coiw 
tiauance  in  his  feei  ov»  if  made  by  a  dean  and  chapter, 
they  are  not  void  during  the  continuance  of  the  dean :  for  the 
ad  was  made  for  the  benefit  and  prote£lion  of  the  fucceflor  ^ 
The  mifchief  is  therefore  fufficiently  fupprefled  by  vacating 
then^  after  the  determination  of  the  intereft  of  the  grantors  $ 
r  88  ]]  l>^^  ^c  leafest  during  their  continuance,  being  not  within  the 
mifchief,  are  not  within  the  remedy, 

2.  A  STATUTE,  which  treats  of  things  or  perfons  of  an 
inferior  rank,  cannot  by  any  gtneral  words  be  extended  to 
thofe  of  a  fuperior.  So  a  ftatute,  treating  of  <<  deans,  pre- 
^  bendaries,  parfons,  vicars,  and  othfrs  having  fpirituat  prom 
*<  matian^  is  held  not  to  extend  to  bifliops,  though  they 
have  fpiritual  promotion ;  deans  being  the  higheft  perfooA 
named  ( 1 7),  and  bi(hops  being  of  a  ftill  higher  order  >• 

•  3  Rep.  7.  Co  Litt.  It.  4».  t  %  Rep.  46. 

f  Co.  Uct.  45. 3  Rep.  $0.  loRq».^58« 


(17)   lUs  cooftnidiba  miift  be  prefiuncd  to  he  JUoft  confoni>* 
able  to  the  intention  of  the  Iq^ature* 

3.   PteNAt, 


§  J.  ^  EnOL  ANI>.  SS 

3*  PfiNAL  ftattttcs  mttft  be  conftmed  ftri£Uy.  Thus  the 
(Utute  I  Edw.  VL  c.  12.  having  cnaQed  that  thofe  who  are 
conviScd  of  ftealing  burfes  fliould  not  have  the  benefit  of 
clergy,  the  jadge^  conceived  that  this  did  not  extend  to  him 
thatihould  (teal  but  one  horfe  (iS),  and  therefore  procured  % 
new  a£t  for  that  purpofe  in  the  following  year ''.  And,  to 
come  nearer  our  own  times,  by  the  ftatute  14  Geo.  II.  c.  6. 
fteaUng  ihecp,  or  other  cattle^  was  made  felony  without  benefit 
of  clergy.  But  thefe  general  word«»  «  or  other  cattle,"  being 
looked  upon  as  much  too  loofe  to  create  a  capital  offence* 
the  a£t  was  held  to  extend  to  nothing  but  mere  iheep.  And 
therefore,  in  the  next  feflions,  it  waa  found  neceflary  to 
make  another  ftatute,  15  Geo.  II.  c.  34.  exteniiing  the  for* 
mer  to  bulls,  cows,  oxen,  (leers,  bullocks,  heifers,  calves* 
and  lamb^  by  name. 

4  Statutes  againd  frauds  (19)  arc  to  be  liberally  and  bene« 
ficially  expounded.    This  may  feem  a  contradi£tion  to  the  laft 

* 

^  »  &  3  Edw.  VI.  Cf  33.  Bac-  EIem«  c.  12. 


(18}  Lord  Hale  thinks,  that  the  fcruple  of  the  judges  did  not 
merely  depend  upon  the  words  being  in  the  plural  number,  be* 
caufe  no  doubt  had  ever  occurred  refpe^ing  former  flatute^  in 
the  plural  number  ;  as,  forinftance,  it  was  ena6ted  by  the  32  HeA. 
VIII.  c.  I.  that  no  perfon  convi^led  of  burning  any  d'wtUit\g  houfes 
ihould  be  admitted  to  clergy.  But  the  reafon  of  the  difficulty  in 
this  cafe  waar,  becaufe  the  (latute  of  37  Hen.  VIII.  c.  8.  was  ex- 
prefsly  penned  in  the  fingular  number  5  if^^y  msn  dofietd  any  horfcf 
mare  J  orjilly;  and  then  this  ftatute  thus  varying  the  number,  and 
at  the  fame  time  exprefsly  repealing  all  other  exdufions  of  clergy 
introduced  fince  the  beginning  of  Hen.  VIII.  it  raifed  a  doubt^ 
whether  it  were  not  intended  by  the  legiflature  to  reftore  clergy 
where  only  one  horfe  was  ftolen,     %  H*  P.  C  365. 

(19)  Thefe  are  generally  called  remedial  ftatutes*  And  .it  is 
a  fundamental  rule  of  conilrudion,  that  penal  ftatutes  fisill  b^ 
coAliued  ilridly,  and  remedial  ftatutea  Hiall  be  conilrudcd  hl>er 
rally.  It  was  one  of  the  laws  of  the  twdive  tables  of  Rome,  tha^ 
whenever  there  was  a  queftion  between  liberty  and  davery,  the 

H  4  prcfumption 
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rule;  mcft  ftatutes  againft  frauds  being  in  their  confequences 
penal.  But  this  difference  is  here  to  be  taken :  where  the 
ilatute  a£^s  upon  the  offender^  and  iniliAs  a  penalty,  as  the< 
pillory  or  a  fine,  it  is  then  to  be  taken  ftriftly :  but  when 
the  ftatute  afts  upon  the  oflfence,  by  fetting  afide  the  fraudu- 
lent tranfaftion  (20),  here  it  is  to  be  conftrued  liberally.  Upon 


prefumption  (hould  be  on  the  fide  of  liberty.  This  excellent  prin- 
ciple our  law  has  adopted  in  the  conftnidion  of  penal  ftatutes : 
ibr  whenever  any  ambiguity  arifes  in  a  flatute  introducing  a  new 
penalty  or  punifhment,  the  decifion  ihall  be  on  the  fide  of  lenity 
and  mercy ;  or  in  favour  of  natural  right  and  liberty :  or>  in  other 
words,  the  decifion  fhall  be  according  to  the  ftridl  letter  in  favour 
of  the  fubjedl.  And  though  the  judges  in  fuch  cafes  may  fre- 
quently raife  and  folve  difficulties  contrary  to  the  intention  of  the 
legiflature,  yet  no  further  inconveniehce  can  refult,  than  that  the 
law  remains  as  it  was  before  the  flatute.  And  it  is  more  confo- 
nant  to  principles  of  liberty,  that  the  judge  (hould  acquit  whom 
the  legiflator  intended  to  punifli,  tKan  that  he  fhould  punifh  whom 
the  legiilator  intended  to  difcharge  with  impunity.  But  remedial 
ftatutes  muft  be  conftrued  according  to  the  fpirit :  for  in  giving 
relief  againft  fraud,  or  in  the  furtherance  and  extenfion  of  natural 
right  and  juftice,  the  judge  may  fafely  go  even  beyond  that  which 
cxifted  in  the  minds  of  thofe  who  framed  the  law. 

(20)  And  therefore  it  has  been  held,  that  the  fame  words  in  a 
ilatute  will  bear  difierent  interpretations  according  to  the  nature 
of  the  fuit  or  profecution  inftituted  upon  them.  As  by  the  9  Ann. 
c.  14.  the  ftatute  againft  gaming ;  if  any  perfon  (hall  k)fe  at  any- 
time or  fitting  10/.  and  (hall  pay  it  to  the  winner,  he  may  recover 
it  back  within  three  months  ;  and  if  thelofer  dots  not  within  that 
time,  any  other  perfon  may  fue  for  it,  and  treble  the  value  befides. 
So  where  an  adlioo  was  brought  to  recover  back  fourteen  guineas, 
which  had  been  won  and  paid  after  a  continuance  at  play,  except 
mn  interruption  during  dinner^  the  court  held  the  ftatute  was  re- 
medial, as  far  as  it  prevented  the  efte£ls  of  gaming,  without  in- 
ili^ing  a  penalty,  and  therefore  in  this  a£lion,  they  confidered  it 
lOnc  time  or  fitting  ;  but  they  faid,  if  an  adion  had  been  broi^ht 
by  a  common  informer  for  the  penalty,  they  would  have  conftrued 
it  ftrifUy  in  favour  of  the  defendant,  and  would  have  held,  that 

the  money  had  bten  loft  at  two  fittings.    2  BL  Rrf.  122& 

.  this 
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tl^is  footing  the  ftatute  of  13  Eliz.  c.  5.  vhich  avoids  all  gifts 
of  goodSj  (Sfr.  made  to  defraud  creditors  and  ethers ^  was  held  ^ 

to  extend  by  the  general  words  to  a  gift  made  to  defraud  the  ["  ^9  1 
queen  of  a  forfeiture  K 

5.  One  part  of  a  ftatute  muft  be  fo  conftrued  hj  another^ 
that  the  whole  may  (if  poffible)  ftand :  ut  res  magis  valeat, 
quam  pereaU  As  if  land  be  vefted  in  the  king  and  his  heirs 
by  z6i  of  parliament,  faving  the  right  of  A  ;  and  A  has  at 
that  time  a  leafe  of  it  for  three  years  :  here  A  (hall  hold  it 
for  his  term  of  three  years,  and  afterwards  it  fliall  go  to  the 
king.  For  this  interpretation  furnilhes  matter  for  every  claufc 
cf  the  ftatute  to  work  and  operate  upon.    But,  - 

• 

6.  A  SAVING,  totally  repugnant  to  the  body  of  the  a£V, 
IS  void.  If  therefore  an  a£l  of  parlianaent  vefts  land  in  the 
king  and  his  heirs,  faving  the  right  of  all  pcrfons  whatfocver  5 
or  vefts  the  land  of  A  in  the  king,  f«iving  the  right  of  A  :  in 
cither  of  thefe  cafes  the  faving  is  totally  repugnant  to  the 
body  of  the  ftatute,  and  (if  good)  would  render  the  ftatute 
of  no  efFe£t  or  operation  \  and  therefore  the  faving  is  voidj 
and  the  land  vefts  abfolutely  in  the  king  ^. 

7.  Where  the  common  law  and  a  ftatute  difier,  the 
common  law  gives  place  to  the  ftatute  ;  and  an  old  ftatute 
gives  place  to  a  new  one.  And  this  upon  a  general  prin- 
ciple of  univerfal  law,  that  <•  leges  pofieriores  priores  centra' 
**  rias  ahrogattt ;"  confonant  to  which  it  was  laid  down  by  a 
law  of  the  twelve  tables  at  Rome,  that  *<  qucJpopulus  p^r^ ' 
<*  mumjufflty  id  jus  ratum  eftcJ*  But  this  ij»  to  be  under- 
ftood,  only  when  the  latter  ftatute  is  couched  in  negative 
termS)  or  where  !f  s  matter  is  fo  clearly  repugnant,  that  it 
seceiTarily  implies  a  tiegative.  As  if  a  former  ^d  fays^  that 
a  juror  upon  fuch  a  trialihall  have  twenty  pounds  a  year; 
and  a  new  ftatute  afterwards  ena£ls,  that  helhall  have  twenty 
marks  :  here  the  latter  ftatute,  though  it  does  not  exprefs,  yet 
peccflarily  implies  a  negative^  and  virtually  repeals  the  former. 

For 
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far  if  twenty  marks  Ik  made  qodificadoa  fuflkie&t,  tbt 
longer  (Utute  which  requires,  twenty  pounds  is  at  an  end ', 
(  pd  3  Bot  if  both  afU  be  merely  affirmative^  and  the  fubftancc 
foch  that  both  may  ftand  together,  here  the  latter  doe^ 
not  repeal  the  former,  but  they  (hall  both  have  a  con- 
current efficacy.  If  by  a  former  law  an  offence  be  indi£l- 
ad>le  at  the  quarter-ieffions,  and  a  latter  law  makes  the  lame 
oflFence  indi£bUc  at  the  affifes ;  here  the  jurifdifUon  of 
the  fefBons  is  not  tak^p  away,  but  both  have  a  conciMrrent 
jurifdiAioD,  and  the  offender  may  be  profecuted  at  cither : 
vnleff  the  new  ftatute  fubjoins  exprefs  negative  words, 
as,  that  the  offence  iball  be  indifbble  at  the  afljfe^  and  nei 
dfiwhire  **. 

g.  k  a  ftatute,  that  repeals  another,  is  itfelf  repealed  af* 
terwards,  the  firft  ftatute  is  hereby  revived,  without  any 
formal  words  for  that  purpoTe.  So  when  the  flati^tes  of  26 
and  35  Hen..  VIII,  declaring  the  king  to  be  the  fuprcme  head 
of  the  church,  were  repealed  by  a  ftatute  i  and  2  Philip  and 
Maiyt  and  this  latter  ftatute  was  afterwards  repealed  by  an 
aA  of  I  Eliz.  there  needed  not  any  exprefs  words  of  revival 
in  queen  Elizabeth's  ftatute,  but  thefe  ads  of  king  Henry 
were  impliedly  and  virtually  revived  \ 

9.  ACTa  of  parliament  derogatory  from  the  power  of  fob* 
fequcnt  parliamente  bind  not.  So  the  ftatute  1 1  Hen.  VII. 
c  1*  which  direda  that  no  perfon  for  affifting  a  king  di 
foa»y  (ha)l  be  attainted  of  treafon  by  ad  of  parliament  or 
oifaerwifeyisheld  to  be  good  only  as  to  common  profecutions 
for  high  treafon ;  but  will  not  reftrain  or  clog  any  parlia* 
mentary  attainder  <"•  Becaafe  the  kgiilature,  being  in  truth 
ihe  ibvereign  power,  is  always  of  equal, always  of  abfolutc 
authority :  it  acknowUges  no  fuperior  upon  jeartb,  which  the 
prior  kgiflature  muft  have  been,  if  it  s  ordinances  could 
bind  a  fubfoquent  parliament.  And  upon  the  fame  principle 
Ckeio^  in  hi*  letters  to  Atticus,  treats  with  a  proper  con- 
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tempt  theic  sefttiuiittigctoafest  which  endeavoiir  to  tie  up  the 
handa  of  fuccecding  k^flatures.    ^<  Whea  you  repeal  the 
M  law  itfietf,  bJ^  he,  yom  at  the  fame  time  repeal  the  prohv*  [9x3 
^  bitorj  claufc>  which  guards  agamft  fuch  repeal  ^'* 

xo.  LasTtT,  ads  of  pailiament  that  are  impoffiUe  to  Ins 
performed  are  of  no  validity :  and  if  there  arife  out  of  them 
collaterally  any  abfurd  confequence8,manifeftly  contradiflory 
to  common  reafon,  they  are,  with  regard  to  thofe  collateral 
conie<{uenoestvotd(2 1  )•  I  lay  down  the  rule  with  thefe  reftric^* 
tioos ;  though  I  know  it  is  generally  laid  down  more  largely^ 
that  2,&s  of  parliament  contrary  to  reafon  are  void.    But  if  - 
the  parliament  will  pofitively  ena£k  a  thing  to  be  done  whidi 
is  anreafonable,  I  know  of  no  power  in  the  ordinary  forma 
of  the  conftitution»  that  is  veiled  with  authority  to  control 
it :  and  the  examples  ufually  alleged  in  fupport  of  this  fenie 
of  the  rule  do  none  of  them  proves  that,  where  the  n^ain  ob^ 
je£k  of  a  ftatute  is  unreafooable^  the  judges  are  at  liberty  to  re« 
2c£k  it  \  for  that  were  to  fet  the  judicial  power  above  that  of 
the  legiilature,  which  would  be  fubverfive  of  all  gov«mni«atf 
But  where  fome  collateral  matter  arifes  out  of  the  general 
words»and  happens  to  be  uareafonable  s  there  the  judges  are 
in  decency  to  conclude  that  this  conlltquence  was  not  fore«» 
fieen  by  the  parliament,  and  therefore  they  are  at  Kberty  tm 
expound  the  ftatute  by  equity,  and  only  quoad  hoc  difregard 
it.    Thus  if  an  aft  of  parltament  gives  a  man  power  to  try 
all  cauiesy  that  arife  witUn  his  manor  of  Dale ;  yet,  if  a 
cauie  fliould  arife  in  which  he  himfelf  is  party,  the  aA  is  " 


imm^m^^imm^'i^'^^'^mtmm^fmmtm^mmm 


(at)  If  an  aft  of  pevlumieat  is  elsaily  and  unequlvocdly  cc» 

frtShdf  with  all  definreoee  to  the  learned  Oommcntitor,  I  ooQCiife 

it  is  neither  void  ia  it's  dirt&  nor  odkteval  eoiife%iifnceSi  howfvsr 

aKunl  aiui  unif albaaUe  they  trnj  appear*    If  ths  espieflfoa  will 

admit  of  douhty  it  will  not  then  he  pfefemsMpa-tfcst  iy>i)ftmAion 

can  be  agreeable  to  the  iateutioa  of  th6  kgifiaturci  the  confe* 

quences  of  which  are  nnxtalbn^ible  j  but  where  the  i^gnification  of 

a  ftatute  is  nianifitft»  n6  authority  Ids  than  that  of  pailisment  can 

rcftraia  it's  operatioB* 

co&ftrued 
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eonftrued  not  to  extend  to  that^  becaufe  it  is  unreafonable 
that  any  man  (hould  determine  his  own  quarrel.  'Biiti  if 
r  .  .we  could  conceive  it  poffiblc  for  the  parliament  to  cnaflt, 
that  he  Ihould  try  as  well  his  own  caufes  as  thofe  of  other 
perfons,  there  is  no  court  that  has  power  to  defeat  the  intent 
qf  the  Icgillature,  when  couched  in  fuch  evident  and  cxpfefs 
3Vords>  as  leave  no  doubt  whether  it  was  the  intent  of 'the 
Jegiflaturc  or  no. 

'  These  arc  the  feveral  grounds  of  the  laws  of  England  r 
over  and  above  which,  equity  is  alfo  frequently  called  in  to 
C  9^  3  affiftr  to  moderate,  and  to  explain  them.  What  equity  is, 
and  how  impoffiblc  in  it's  very  eflence  to  be  reduced  to  ilated 
rules,  hath  been  (hewn  in  the  preceding  fcdliori.  I  flial! 
therefore  only  add,  that  (bcfides  the  liberality  of  fentinient 
^ith  which  our  common  law  judges  interpret  z6t%  of  parlia* 
ment,  and  fuch  rules  of  the  unwritten  law  as  arc  not  of  a  po» 
iitive  kind)  there  are  alfo  peculiar  courts  of  equity  eftablifh'ed 
for  the  benefit  of  the  fubje£l ;  to  dete£l  latent  frauds  and 
coflcealments,  which,  the  procefs  of  the  courts  of  law  is  not 
adapted  to  reach ;  to  enforce  the  execution  of  fuch  matters  of 
truft  and  oohfidenccj  as  are  binding  in  confcience,  though 
not  cognizable  in  a  court  of  law  ;  to  deliver  from  fuch  dan- 
gers as  are  owing  to  misfortune  or  overfight ;  and  to  give  a 
snore  fpecific  relief  ^  and  more  adapted  to  the  circumftances  of 
the  cafe,  than  can  alway$bc  obtained  by  the  generality  of  the 
rules  ixf  the  pofithre  or  common  Jaw.  -This  is  the  bulinefs  of 
our  courts  of  equity,  which  howevefarc  only  converfant  in 
matters  of  property.  For  the  freedom  of  our  conftitution  will 
not  permit,  that  in  criminal  cafes  a  power  (hould  be  lodged 
in  any  judge,  to  conftruc  the  law  otherwife  than  according 
.to  the  letter.  This  caution,  while  it  aflmirably  proteAs  the 
public  liberty,  qan  never  bear  hard  upon  individuals.  A  man 
cannot  fufier  more  puniflimcnt  than  the  law-  affigns,  but  he 
may  fufier  leff.  The  laws  cannot  be  ftrained  by  partiaUty  to 
Inflia  a  penalty  beyond  what  the  letter  will  warrant ;  but, 
in  cafes  where  the  letter  induces  any  apparent  bardlhip,  the 
crowa  has  the  power  to  pardon.         ;  '  '  ; 
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JECTION      THE      FOURTH. 
OF      THE     COUNTRIES      SUBJECT      T^ 

THE  LAWS  OF   ENGLAND. 


THE  kingdom  of  England,  over  which  our  municipal 
laws  have  jurifdiflion,  includes  not,  hj  the  common 
law,  either  Wales,  Scotland,  or  Ireland,  or  any  other  part  o^ 
the  king's  dominions,  except  the  territory  of  England  only. 
And  yet  the  ciyil  laws  and  local  cuftoms  of  this  territory  do 
now  obtain,  in  part  or  in  all,  with  more  or  lefs  reftriAions, 
in  thefe  and  many  other  adjacent  countries  i  of  which  it  will 
be  proper  firft  to  take  a  review,  before  we  confider  the  king- 
dom of  England  itfclf,  the  original  and  proper  fubje£t  of 
thefe  laws. 

Wales  had  continued  independent  of  England,  uncon- 
quered  and  uncultivated,  in  the  primitive  paftoral  date  which 
Caefar  and  Tacitus  afcribe  to  Britain  in  general,  for  manj 
centuries ;  even  from  the  time  of  the  hoftile  invafions  of  the 
Saxons,  when  the  ancient  and  chriftian  inhabitants  of  the 
iiland  retired  to  thofe  natural  intrenchments,  for  prote£t- 
ion  from  their  pagan  vifitants.  But  when  thefe  invaders 
themfelves  were  -converted  to  chriftianity,  and  fettled  into 
regular  and  potent  governments,  this  retreat  of  the  ancient 
Britons  grew  every  day  narrower ;  they  were  over-run  by 
little  and  little,  gradually  driven  from  one  faftnefs  to  another^ 
and  by  repeated  loifes  abridged  of  their  wild  independence. 
Very  early  in  our  hidory  we  find  their  princes  doing  homage 
to  the  crown  of  England  ;  till  at  length  in  the  reign  of  Ed- 
w?ird  the  Firfti  who  may  juftly  be  ftiled  the  conqueror  pi 

Wales, 
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Wales,  the  line  of  their  antient  princes  was  aboliflied,  and  the 
king  of  England's  eideft  fon  became^  as  a  matter  of  courfe  ( i )» 
their  titular  prince  \  the  territory  of  Wales  being  then  en- 
tirely re-annesed  (by  a  kind  of  feodal  refnroption)  to  die 
dominion  of  the  crown  ^England«$  or^  as  the  ftatutc  (a)  of 
Rhudhlan  ^  ezpreflcs  it,  terra  Wailiae  cum  incolis/uu.prUu 
^*  re^i  jure fioddi  fuijeSm^  (of  which  homage  was  the  figa) 
<<  jam  in  ^o^rieiatis  ehmutium  MaliUr  et  cum  integrkate  em» 
**  verfa  ejl^  it  coronae  regni  AngBae  tatijuampart  corporis  ejuf» 
^  dem  annexa  et  umta.^  By  the  ftatate  alfo  of  Wales*  very 
material  alterations  were  made  in  divers  parts  of  their  laws, 
to  as  io  reduce  them  nearer  to  the  Englifh  ftandard,  efpeci« 
iUyin  the  forms  ef  their  judicial  proceedings  :  but  they  ftill 
retained  very  mtich  of  their  original  polity  ;  partictilat4y  their 
role  of  inheritance,  wni«  thattheir  lands  were  divided  eqnaBy 
among  all  the  ifiue  male,  and  did  not  defoend  to  the  eideft 
fbn  akrile.  By  other  fubfequent  ftatutes  their  provincial  tm- 
ttwiitiea  Were  ftill  farther  abridged :  but  the  finifliing  ftroke 

■ 
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(i)  It  cannot  be  £ud  that  the  king's  ctdeft  (on  became  prince 
of  Wales  by  any  neceflary  or  natural  confeqnence ;  but  £m-  the 
origin  and  crtlftion  of  his  title,  fee  p.  224. 

(2)  The  learned  Judge  has  made  a  miHake  in  rdiening  to  the 
ftatntcy  i^hich  is  oadled  the  ftatute  of  Rutland,  in  the  10  Ed*  L 
%hich  tioes  ttot  at  all  rehte  to  Wales.  But  the  ftstute  ef  Rutbmd, 
ask  is  called  in  Fat^bm  (p.40o.)  is  thefameas  the  AjXhAMi  Wd^ 
fm^  Mr.  Baningtoa,  in  his  Obfarvations  on  the  Ancient  8tstate% 
(p. 74. }  tells  \i%  that  the  Scutum  Wei&m  bcws  date  afui  RMkhmm^ 
vhat  is  BOW  called  Rkuydlaad  in  Fliatftiiie.  Though  Sdwal4 
fays,  that  terra  WaBia  prius  rt^  jure  feodali  fidjeAh  yet  Ms* 
Barrington  aiTures  us,  that  the  feudal  law  was  then  unknown  in 
Wales,  and  that  *'  there  are  at  prefent  in  North  Wales,  and  is 
^  is  believed  in  South  Wales,  no  copyhold  tenures,  and  fcarcdy 
**  an  inftance  of  what  we  call  manerial  rights ;  but  the  property  is 
^  enttrdy  free  and  allodial.  Edward,  however,  was  a  conqueror^ 
^  tnd  he  had  a  right  to  make  ufe  of  his  own  words  in  the  pre» 
«  uMt  H  his  few.'*    It.  75* 

to 
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to  dieir  indepettdimcf  was  given  by  the  ftatute  ny  Hen.  VIH. 
c«  aiS.  which  «t  the  fame  time  g2yt  the  ocmoft  advaticemeM 
to  their  civil  profpetity,  by  admitting  them  to  a  thorough 
commanicatioti  of  laws  with  the  ful^e£ls  of  En^aiMi,  That 
were  this  ibravc  people  gradually  conquered  into  the  eojoy« 
tnent  of  true  liberty ;  being  infenfibly  put  upon  the  famt 
fiDoting)  and  made  fellow-ckitens  with  their  cooqueroti* 
A  generous  method  of  triumphi  wfajch  the  republic  of  Roait 
pradtfed  with  great  fuccefs,  till  flie  reduced  all  Italy  to  her 
obedience,  by  admitting  the  vanquiOied  ftates  to  pattakc  of 
the  Roman  privileges. 

It  is  enaded  by  this  ftatate  27Hen.VIII»  i.  That  the 
dominion  of  Wales  (hall  be  for  ever  united  to  the  kingdom 
of  England.  2.  That  all  Welflimen  born  (hall  have  the  fiime 
liberties  as  other  the  king's  fubjeds.  3.  That  lands  in  Wales 
ihall  be  inheritable  according  to  the  Englifli  tenures  and  rulea 
of  defcent.  4.  That  the  laws  of  England,  and  no  other,  (hall 
be  ttfed  in  Wales  :  belides  many  other  regulations  of  the  po*  [  95  ] 
lice  of  this  principality.  And  the  ftatute  34  &  35  Hen.  VIII. 
c*  atf.  confirms  the  fame,  adds  farther  regulations,  divides  it 
into  twelve  fiiires  (3),  and,  in  (hort,  reduces  it  into  the  fame 
order  in  which  it  (lands  at  this  day ;  differing  from  the  king- 
dom of  England  in  only  a  few  particulars,  and  thofe  too  of 
the  nature  of  privileges,  (fuch  as  having  courts  within  itfelf, 
independent  of  the  procefs  of  Weftminfter-hall,)  and  fome 
other  immaterial  peculiarities,  hardly  more  than  are  to  be 
found  in  many  counties  of  England  itfelf. 

Th£  kingdom  of  Scotland,  notwithdanding  the  union  of 
the  crowns  on  the  acceflTioh  of  their  king  James  VI.  to  that 
of  England,  continued  an  entirely  feparate  and  di(lin£k  king- 
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(3)  ^y  ^^'3  union  of  Wales  with  England,  twenty-fcven  mefti- 
bgrs  were  added  to  the  Englifh  lioufe  of  commons.  By  the  ay 
Hen.  VIII.  c.  26.  the  county  of  Monmouth  was  enabled  to  fend 
two  members  to  parliament ;  but  the  other  counties  and  the  towns 
in  Wales  reprefcnted  in  parliament  had  the  privilege  gnurted  of 
returning  one  ^nly.   , 

dom 
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dom  for  above  a  century  more,  though  an  union  had  been 
long  projeAed  \  which  was  judged  (o  be  the  morc^  eafy  to  be 
done,  as  both  kingdoms  were  antiently  under  the  fame  go- 
vernment, and  (till  retained  a  very  great  refemblance,  though 
far  from  an  identity,  in  their  laws.  By  an  a£i  of  parliament 
J  Jac.  L  c.  i»  it  is  declared,  that  thefe  two  mighty,  famous^ 
and  antient  kingdoms  were  formerly  one.  And  fir  Edward 
Coke  obferves*^,  how  marvellous  a  conformity  there  was,  not 
only  in  the  religion  and  language  of  the  two  nations,  but  alfo 
in  their  antient  laws,  the  defcent  of  the  crown,  their  parlia- 
ments, their  titles  of  nobility,  their  officers  of  ftate  and  of 
juftice,  their  writs,  their  cuiloms,  and  even  the  language  of 
their  laws.  Upon  which  account  he  fuppofes  the  common 
law  of  each  to  have  been  originally  the  fame }  cfpecially  as 
their  moft  antient  and  authentic  book,  called  regiam  majefia^ 
iemy  and  containing  the  rules  of  their  antient  common  law^ 
is  extremely  fimilar  to  that  of  Glanvil,  which  contains  the 
principles  of  ours^  as  it  ftood  in  the  reign  of  Henry  II.  And 
the  many  divcrfities,  fubfifting  between  the  two  laws  at  pre- 
fent,  may  be  well  enough  accounted  for,  from  a  diverfity  of 
pra£lice  in  two  large  and  uncommunicating  jurifdidions^ 
and  from  the  a£ts  of  two  di(lin£t  and  independ^t  parlia* 
ments,  which  have  in  many  points  altered  and  abrogated  the 
old  common  law  of  both  kingdoms  (4}. 

'4lnft.  345* 


(4)  The  laws  in  Scotland  concerning  the  tenures  of  land,  and 
pf  confequence  the  conftitution  of  parliaments  and  the  royal  pre* 
TOgatives,  were  founded  upon  the  fame  feudal  principles  as  the 
kws  lefpeAing  thefe  fubjeds  in  England.  It  is  laid,  that  the 
feudal  polity  was  eftabliftied  firft  in  England ;  and  was  afterwards 
introduced  into  Scotland  in  imitation  of  the  EngUfh  govemmentf- 
T^iiX,  it  continued  in  it's  original  form  much  longer  in  Scotland 
than  it  did  in  England,  and  the  changes  in  the  Scotch  govem- 
ment,  probably  owing  to  the  circumftance  that  they  are  more  re- 
cent, are  far  more  diflin£lly  marked  and  defined  than  they  are  in 
the  hiftory  of  the  Englifh  conlHtution.  And  perhaps  the  progrefs 
ff  the  Scotch  parliaunents  affords  a  clearer  elucidaUon  of  the 
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HoWBVERy .  fir  Edward  Coke,  and  the  politicians  of  that 
time,  conceived  great  difficulties  in  caTryin|;  on  the  projeded 
union :  but  thefe  were  at  length  overcome,  and  the  great 

c>bfcure  and  ambiguous  points  in  the  hi  dory  of  tbe  rcprefentation. 
and  conftitntion  of  oiu*  country,  than  any  arguments  or  authorities 
that  have  .yet  been  adduced.  But  a  particular  difcuffion  of  this 
fubjedl  would  far  exceed  the  limits  of  a  note,  and  will  be  referved 
for  a  future  occftfion.  But  for  an  account  of  the  parliament  of 
Scotland  before  the  union,  and  of  the  laws  relative  to  the  eleftion 
of  the  reprefcntative  peers  and  commoners  of  Scotland,  I  (hall  refer 
the  ftudious  reader  to  Mr.  Wight's  valuable  Inquiry  into  tit  Rtfg 
and  Progrefs  of  Parliaments  chiefly  in  Scotland.  (Quarto  ed.)  It  is 
fvppofed,  that  we  owe  the  lower  houfe  of  parliament  in  England, 
to  the  accidental  circumilance  that  the  barons  and  the  reprdfenta^ 
lives  of  the  counties  and  boroughs  had  not  a  room  large  enough 
to  contain  them  all ;  but  in  Scotland,  the  three  eftates  aflembled 
always  in  one  hoi^fe,  had  oae  common  prefident,  and  deliberated 
jointly  upon  all  matters  that  came  before  them,  whether  of  a  ju« 
dicial  or  of  a  legiflative  nature.  [Wight ^  82.)  In  England  the 
lords  fpiritual  weie  always  ilyled  one  of  the  three  eftates  of  the 
realm  ;  but  there  is  no  authority  that  they  ever  voted  in  a  body  dif* 
tin6k  firom  the  lords  temporal.  In  the  Scotch  parliament  the  three 
eftates  were,  i .  The  bifliops,  abbots,  and  other  prelates  who  had  a 
feat  in  parliament,  as  in  England,  on  account  of  their  benefices,  or 
rather  lands,  which  they  held  in  capites  i.  e.  immediately  of  the 
crown  :  2.  The  barons,  and  the  commiflioners  of  (hires,  who  were 
the  reprefentatives  of  the  fmaller  barons,  or  the  free  tenants  of  the 
^ing  •  3*  "^he  burgefies,  or  the  reprefentatives  of  the  royal  bo« 
roughs.  Craig  a(rures  us,  nihil  ratum  ejfty  mhil  legit  vim  baberef 
mfi  qmad  omnium  trium  or£num  eottjenju  conjunSo  conflihtlum  efl  ;  itm 
tamai  ut  unius  eujufque  on&ni*  per  fe  major  pars  eon/enticns  prp  tot9 
9rduie  fufficiat.  Scio  hodie  controverti^  em  duo  erSnes  Sffenlitnte 
tertiof  quafi  major  pars  leges  condere  pojflnt ;  cujns  partem  negantem 
horn  omnest  et  quicunque  de  hae  re  fcripferunt  pertinaciffme  tutntvr^ 
tsttoqm  duo  ordines  in  everfionem  tertii  pqffint  con/entire.  (Dc  Feudis, 
lib.  i.  Dieg.  7.  f.  11.)  But  fome  writers  have  fince  prefumed  to 
controvert  this  do^lrine.  [Wight  ^  83.)  It  is  ft  range  that  a  great 
fundamental  point,  which  was  lilvely  to  occur  frequently,  (hould 
remain  a  fubje6t  of  doubt  and  controverfy.  But  we  (hould  now 
be  inclined  to  think,  that  a  majority  of  ^x^c  of  the  eftates  could 
Vol.  ly  I  not 
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work  was  happily  eflFcded  io  17079  6  Anne;  when  twenty- 
iive  articles  of  union  were  agreed  to  by  the  parliaments  of 
both  nations »  the  porport  of  the  moft  coniideraUe  beiog  as 
follows ; 

1.  That  on  the  firft  of  May  1707,  and  for  erer  after9 
the  kingdoms  of  England  and  Scotland  (hould  be  united  into 
one  kingdom!  by  the  name  of  Great  Britjiin. 

2.  THEfuccelEon  to  the  monarchy  of  Great  Britain  (haS 
be  the  fame  as  was  before  fettled  with  regard  to  that  kA 
England. 

3*  The  uoited  kingdom  (ball  be  reprcfenled  by  one  panr- 
liament.  * 

4*  Thbrb  ihall  be  a  commonication  of  all  rights  and  pri« 
Yileges  between  the  fufajefts  of  both  kingdoms^  except  where 
jt  is  otherwife  agreed* 

9.  When  England  raifes  2jOOO>ooo/.  (5)  by  a  land  tax, 
Scotland  (hall  raife  481000/. 

i5, 17.  The  ftandards  of  the  coin,  df  weights,  and  of 
ineafures,  (hall  be  reduced  to  thofe  of  England,  throughout 
the  united  kingdoms. 

not  have  refilled  a  majority  of  each  of  the  other  two,  as  it  eannot 
.callly  be  fuppofed,  that  a  majonty  of  the  fpiritual  lords  would 
l^e  confented  to  thofe  ftatutcs^  which,  from  the  year  1587  to  the 
year  1690,  were  eiia£led  for  their  irapoverifhment,  and  finally  for 
their  annihilation.  At  the  time  of  the  union,  the  Scotch  parliament 
coniiiied  only  of  the  other  two  eflates.  With  regard  to  laws  con- 
cerning contra&s  and  commerce,  and  perhaps  alfo  crimes,  the- 
law  of  Scotland  is  in  a  great  degree  conformable  to  the  civil  law  ; 
and  this,  probably,  was  owing  to  their  frequent  alliances  and  'con- 
nedUons  with  France  and  the  continent,  where  the  civil  law  chiefly 
prevailed. 

(5)  Accurately,  1*9971765/.  8x.  ^\d.  the  fun  raifed  by  ahnd 
tax  of  4#.  in  the  pound* 

18.  Tkjb 
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1 8.  The  lawt  relating  to  trade,  cuftoms^  and  the  excife, 
ftiaH  be  the  fame  in  Scotland  as  in  England.  Bat  all  the 
other  laws  of  Scotland  (ball  temain  in  force :  though  Utet^ 
able  hj  the  parliament  of  Great  Bl'ttain.  Tet  with  this  cau* 
tion:  that  laws  ire  latin.;  to  public  policy  are  alterable  at  thit 
difcretioh  of  the  parliament:  laws  relating  to  private  right 
«re  not  to  be  alteted  but  for  the  evident  utility  of  the  people 
bf  Scotland. 

20.  Sixteen  peers  are  to  be  chofen  to  reprefentthe  peer-  C  97  3 
dge  of  Scotland  in  parliament,  and  forty-five  members  to 
fit  in  the  bowCe  of  commons  (6)» 

(6}  By  the  25th  article  it  is  agreed,  ttiat  all  lawy  ana  flatutcs 
in  either  kingdom,  fo  far  as  they  are  contrary  to  thefe  articles,  fhajl 
teafe  and  become  void,  from  the  time  of  Edw.  IV.  till  the  re?gn 
4Df  Ch/II.  both  incldfive,  our  kings  ufed  frequently  to  grant,  by 
their  charter  only^a  right  to  unreprcfcnted  towns  of  fending  meni- 
Icrs  to  parliament.  The  laft  time  this  preh>gative  was  exercifed^ 
Was  in  the  2^  Ch.  it.  who  gave  this  privilege  to  Newai;k  j^'and  it 
IS  remarkable,  that  Tt  was  aUb  the  firft  time  that  the  legality  d  this 

Ccr  was  queftioned  in  the  houfe  of  commons,  but  it  was  thj?n  ac- 
^ledged  by  a  majority  of  la^  to  73.  (Cafmh.  your,  ix  March 
f  676-^.)  But  notwithftanding  it  is  a  general  rule  in  our  fav/jthat  the 
king  can  never  be  deprived  of  his  prerogatives,  but  by  the  cle^r  aod 
iBXprefs  words  of  an  a6l  of  parliament ;  yet  it  has  been  thought,'  from 
this  laft  article  in  the  ad  of  union,  that  tliis  prerogative 'of  tKc 
trown  is  virtually  abrpgated,  as  the  e;cercire  of  it  would  'nfcc^fTa- 
rllj  deftroy  the  proportion  of  the  reprefentatives  for  the  two  kihj?- 
doms.  (See  i  Doug.  EL  Cafes,  70.  The  Preface  to  Glanv,  j^rji,  jui^ 
SutUor^f  Lanu  bf  i,leS,  pi.)  It  was  aUbagreccl,  that  the  mode  of 
the  eleflion  of  the  peer^  and  commons  fliould  be  fettled  by  an  a^ 
paffed  in  thtf  parliament  of  Scotland,  x-^^hich  was  afterwards  jTecited^ 
ratified,  and  made  part  of  the  adi  of  union*  And  by  that  ftatu.te 
it.  Vf^  enaded,  that  of  the  45  commoners,  30  (hould  be  ejef^ed 
by  the  /hires,  and  15  by  the  boroughs;  that  the  city  of  l^dinbargh 
ftould  dcd  one,  and  that  the  other  royal  boroughs  fhould  be  di- 
vided into  fourteen  diftnfls,  and  that  each  diftn<a  fhouM  return 
pne.  It  was  alfo  provided,  that  no  perfon  flioulA  ele6l  or  1>e  ele^ea 
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234  Thb  fizteen  peers  of  Scotland  (hall  have  all  privileges 
of  parliament :  and  all  peers  of  Scotland  fliall  be  peers  of 
Great  Britain,  and  rank  next  after  thofe  of  the  fame  degree 
at  the  time  of  the  union,  and  (hall  have  all  pririlegcs  of 
peers,  except  fitting  in  the  hoiife  of  lords,  and  voting  on  the 
trial  of  a  peer{7)« 


one  of  the  45  >  but  who  would  have  been  capable  of  eleffing»  or 
of  being  cled^edy  a  reprefentative  of  a  (hire  or  a  borough  to  the 
parliament  of  Scotland.  Hence  the  eldefl  fon  of  any  Scotch  peer 
cannot  be  eleded  one  of  the*  4^  reptefentatives;  for  by  the  law  of 
Scotland,  prior  to  the  union,  the  eldefl  fon  of  a  Scotch  peer  wst 
incapable  of  fitting  in  the  Scotch  parliament.  (  Wigbi^  269. )  There 
feems  to  be  no  (atisfadory  reafon  for  this  reflri6tion,  which  ^ould 
Jiot  equally  extend  to  ttie  exclufion  of  all  the  other  fohs  of  a  peet» 
Neither  can  fuch  eldeil  fon  be  entitled  to  Be  enrolled  and  vote  as  a 
freeholder  for  any  commiflioner  of  a  (hire,  though  otherwife  quali- 
fied, as  was  lately  determined  by  the  houfe  of  lords  in  the  cafe  of 
lord  Daer,  March  26,  1793.  But  the  eldeft  fohs  of  Scotch  peeiii 
'may  reprefent  any  place  in  England,  as  many  do*  (a  Hatf,  Prec* 
''12.)  The  two  (latutes,  9  Ann.'c.5.  and  33  Geo.  IL  6.  io*  re- 
quiring knight^s  of  (hires  and  members  for  boroughs  to  have  re* 
fpe^vcly  600 /•  and  300  /.  a  year,  are  exprefsly  confined  to  £ng* 
land.  But  a  cbmmiiTioner  of  a  (hire  mud  be  a  freehold^,  and  it 
is  a  general  rule  that  none  can  be  eledled,  but  thofe  who  can 
AtSt.  {^Wtghty  2^^,)  And  till  the  contrary  was  determined  by 
^a  CQimmittee  of  the  houfe  of  commons  in  the  cafe  of  Wigtown  iu 
1775,  {%'Doug,  181.)  it  was  fuppofed  that  it  was  neceflary  that 
every  reprefentative  of  a  borough  (hould  be  admitted  a  burgels 
.of  bue,iDi  the,  boroughs  which  hi  reprefentcd.  (^^A#,  404.)  It 
'itill  holds  generally  true  in  (hires  in  Scotland,  that  the  qualifica* 
lions  of  the  eled:ors  and  elefted  are  the  fame  ;  or  that  clcgibility 
^nd  a  right  to  ele6l  are  convertible  terms. '  Upon  fome. future  oc- 
*calioh  1  Hiall  endeavour  to  prove,  that,  in  the  origin  of  reprefent* 
at  ion,  they  were  univerfally  the  fame  in  England* 

'  (7)  Since  the  union,  the  follov»'ing  orders  have  been  made  in  the 
Koufe  of  lofds  refpedling  the  peerage  of  Scotland.  Queen  Anne, 
in  the  feventh  year  of  her  reign,  had  created  James  duke  of 
Que^ibory  duke  9f  Dover,  with  remainder  in  tail  to  his  fecond 
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These  ate  the  principal  of  the  twenty-five  articles  of 
unioH}  which  are  ratified  and  confirmed  by  ftatute  5  Ann, 
c*  8.  in  which  ftatute  there  are  alfo  two  a£ls  of  parliament 


fea»  then  earl  of  Solway  in  Scotland;  and  upon  the  2 ill  of 
Jatnuary  1708-99  It  was  refolded  by  the  lords*  that  a  peer  of  ScoU 
land  claiming  to  fit  in  the  houfe  of  peers  by  virtue  of  a  patent 
pa&d  under  the  great  feal  of  Great  Britain,  and  who  now  fits  in 
the  ^rliament  of  Great  Britain,  had  no  right  to  vote  in  the  elec- 
don  of  tlie  fix  teen  peers  who  are  to  reprefent  the  peers  of  Scotland 
in  parliament. 

The  duke  of  Hamilton  having  been  created  duke  of  Brandon^ 
it  was  refolved  by  the  lords  on  the  20th  of  December  171 1,  that 
no  patent  of  honour  granted  to  any  peer  of  Great  Britain,  who  was 
jS  pe^r  of  Sc9tland  at  the  time  of  the  union,  (hould  entitle  him  to 
fit  in  parli^unent.  Notwithdanding  this  refolution  gave  great 
offence  to  the  Scotch  peerage,  and  to  the  queen  and  her  minifby, 
yet  a  few  years  afterwards,  when  the  duke  of  Dover  died,  leaving 
the  earl  of  Solway,  the  next  in  remainder^  an  infant,  who,  upon 
his  coming  of  ag^,  petitioned  the  king  for  a  writ  of  fummons  as 
4uke  of  Dover;  the  <|ue(lion  was  again  argued  on  the  i8th  of 
December  X  719,  and  the  claim  as  before  difa^owed.  (Seethe 
argument,  i  P,  Wms.  582.)  But  in  1782  the  duke  of  Hamilton 
.claimed  to  (it  as  duke  of  Brandon,  and  the  queftion  being  referred 
to  ^he  judges,  they  were  unanimoufly  of  opinion,  that  the  peers  of 
Scotland  are  not  difablcd  from  receiving,  fubfequently  to  the  unioni 
a  patent  of  peerage  of  Great  Britain,  with  all  the  privilegesjofually 
incident  thereto.  Upon  which  the  lords  certified  to  the  king^ 
that  the  writ  of  fummons  ought  to  be  allowed  to  the  duke  of 
Brandon,  who  now  enjoys  a  feat  as  a  Britifh  peer.  (6th June  1782.) 
But  there  never  was  any  obje£lioi>  to  an  Englifh  peer's  taking  a 
Scotch  peerage  by  defccnt ;  and  therefore,  before  the  lafl  decifion, 
when  it  was  wifhed  to  confer  an  Englifh  title  upon  a  noble  fiunily 
of  Scotland,  the  eldeft  fon  of  the  Scotch  peer  was  created  in  his 
father's  life-time  an  Englifh  peer,  and  this  creation  was  not 
affected  by  the  annexation  by  inheritance  of  the  Scotch  peerage. 
On  the  13th  February  1787,  it  was  refolved,  that  the  eari  of 
Abercom  and  the  duke  of  Queenfbury,  who  had  been  chofen  of 
le  number  of  the  (ixteen  peers  of  Scotland,  having  been  created 
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recited;  the  one  of  Scotland,  whereby  the  church  of  Scotlan4 
and  alfo  the  four  anWerfities  of  that  kingdom  are  eft^btifiie4 
for  ever,  and  all  fucceeding  foyereigns  are  to  take  an  oath  fai* 
violably  to  maintain  the  fame;  the  other  of  England,  5  Ann^ 
c.6«  whereby  the  a£ls  of  uniformity  of  13  £11^.  and  13 
Car.  II.  (except  as  the  (ame  had  be0n  altered  by  parliaaten^ 
at  that  time)  and  aU  other  a£ls  then  in  force  for  the  prefer*, 
vatibn  of  the  church  of  England,  are  declared  perpetual;  and 
it  is  ftipulated  that  every  fubfequent  king  and  queen  (hat) 
take  an  oath  inviolably  to  maintain  the  fame  within  England, 
Ireland,  Wales,  and  the  town  of  Berwick  upon  Tweed* 
And  it  is  enabled,  that  thefe  two  a£ls  **  (hall  for  ever  be 
<'  obfcrved  as  fundamental  and  efleptial  conditions  of  thq 
**  union*'* 

Upon  thefe  articles  and  a£b  of  union,  it  is  to  be  obfenred, 
I.  That  the  two  kingdoms  are  now  fo  infeparably  united,  tha^ 
nothing  can  ever  difunite  them  again ;  except  the  mutual  con* 
fent  of  both,  or  the  fuccefsful  refiftance  of  either,  upon  ap- 
prehending ^n  infringement  of  thofe  points  which,  v^hen  they 
were  feparate  and  independent  nations,  it  was  mutually  ftipur 
lated  fhould  be  **  fundamental  and  eflential  conditions  of  the 


■    ■  t    ^1      urn 


peers  of  Great  Britain^  thereby  cccifed  to  fit  in  that  houfe  as  pc» 
prefcntatives  of  the  peerage.  See»  the  argument  in  jfnn.  Reg.  fo^; 
1787,  p.  95-  At  the  elediori  occafioned  by  the  lall  refolution, 
the  duties  of  Queenfbury  and  Gordon  had  given  their  votes  a^ 
peers  of  Scotland  contrary  to  the  refolution  of  1 709  ;  in  confe- 
rence of  which  it  was  refolved  i8th  May  1787,  that  a  copy  of 
that  refolution  ftiould  be  tranfmitted  to  the  lord  regifter  of  Sootf. 
land  as  a  rule  for  his  future  proceeding  in  cafes  of  ele6lion. 

The  duke  of  Queeofbury  and  niarquis  of  Abercom  had  ten- 
dered their  votes  at  the  laft  general  ele^Ubn,  and  their  votes  were 
rejeded ;  but  notwithftanding  the  former  refolutions,  on  t5dMajc 
1793,  it  was  refolved*  that  if  duly  tendered  they  ou^ht  to  havt* 
heen  counted* 
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«  union*/*  2.  That  whaterer  clfc  may  be  deemed  "  fun* 
<<  damental  and  eflential  conditions,'*  the  prefenration  of  the 
two  churches  of  Engbnd  and  Scotls^nd,  in  the  fame  ftate,  that 
they  were  in  at  the  time  of  the  union»  and  the  maintenance  of 
the  9&$  of  uniformity  which  eftabliih  our  common  prayer» 
areezprefsly  declared  fo  to  be.  3.  That  therefore  any  altera* 
tion  in  the  conftitution  of  either  of  thofe  churches,  or  in  the 
liturgy  of  the  church  of  England,  (unlefs  with  the  confept  of 
the  rcfpcftivc  churches,  coUeftively  orrcprcfentativclygivcn,) 
would  be  an  infringement  of  thefe  *' fundamental  and  eflential 
*'  conditions,"  and  greatly  endanger  the  union.  4.  That  the 
municipal  laws  of  Scotland  arc  ordained  to  be  ilill  obferved 
in  that  part  of  the  iflajid,  unlefs  altered  by  parliament ;  andj 
as  the  parliament  has  not  yet  thought  proper,  except  in  a 
few  inftances,  to  alter  them,  they  ftill  (with  regard  to/the 

*  It  may  juftly  be  doobted,  whether        To  Uloftrate  this  matter  t  litde  far* 

evta  fuch  an  inftingtmtmt  (thongb  a  ther  t  an  a£t  of  parliameac  to  repeal  or 

■lanifeft  bt  each  of  good  faith,  uolefi  done  alter  the  a£l  of  uniformity  in  Engltn^^ 

upon  the  moft  prefling  necrfliry)  would  or  to  eftabliA  cpifcopacy  in  Scotland, 

of  itfelf  diflbfve  the  union  e  for  the  bait  would  doubtkis  in  point  of  authority  be 

idea  of  a  ftate*  without  a  power  fome*  fofficiently  valid  and  Uoding  ^  and,  not* 

where  reeled  to  ^her  every  part  of  ic'i  witbftaodtng  fuch   an  i&f    the  ujihn 

laws,  is  the  height  of  political  ablurdity.  would  continue  unbroken.     Nay,  each 

The  truth  fcemt  to  be,  that  in  fuch  an  of  thefe  roeafuret  might  be  fafely  and 

Incorpotati  »nm  (which  is  well  dtftin-  honourably  ^rfued,   if  refpeAlrefy  a* 

guifrcd  by  a  very  learned  prelate  from  a  greeable  to  the  fentimenii  of  the  l^ngliA 

fotdtratt  MlJiaace,    where  fuch  an   ix^  church,  or  the  kirk  in  ScotUnd.     But 

fringenoent  would  certainly  refcind  the  it  diould  feem  neither  prudent,  nor  pex- 

compaft)  the  't\*o  contrafiing  ftates  are  hapt  confifteAt  with  good  faith,  to  ven- 

cotally  anothiUted,  without  any  power  tuie  upon  either  of  thofe  ftcps,  by  a  fpon» 

of  a  revival  $  and  a  third  arifci  from  their  taneoui  exertion  of  the  inherent  po'^rera 

C0DJuo£liofl,  in  which  all  the  rigbti  of  of  parliament,  or  at  the!  nfiance  of  mete 

fovereignty,  and  particularly  that  of  le-  individuals— So  facred   indeed  are  the 

giflation,  muft  of  neceifity  refide.     (See  lawi  above-mentioned   (for  proteding 

Warburton*!   alliance,  195.)     But  the  each  church  and  the  Englifli  liturgy) 

wanton  or  imprudent  exertion  of  thia  ei^emcd,  that  in  the  regency  m6ts  both 

right  would  probably  raife  a  very  alarm*  of  1751  and  1765  the  regentt  are  ex* 

log  ferment  in  the  mindi  of  individuals ;  prefsly  difabled  from  afTenting  to  tht 

and  thereibre  it  is  hinted  above  that  fuch  repeal  or  alteration  of  either  thefe,  or  the 

an  attempt  might  endaager  (though  by  ad  df  fertlemcnta 
fto  pieaai  ^firsy)  the  unioo* 

1 4  particulart 
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particulars  unaltered)  continue  in  full  force.  Wherefore  the 
municipal  or  common  laws  of  England  are,  generally  fpeak- 
ing,  of  no  force  or  validity  in  Scotland  (8) ;  and  of  conic* 
quence  in  the  enfuing  commentaries,  we  fliall  have  ycry 
little  occafion  to  mention,  any  farther  than  fometimes  by  way 
of  illuftration,  the  municipal  laws  of  that  part  of  the  united 
kingdoms* 

[  99  ]  The  town  of  Berwick  upon  Tweed  was  originally  part  of 
the  kingdom  of  Scotland  \  and,  ns  fuchywas  for  a  time  reduced 
by  king  Edward  I.  into  the  poiTcflion  of  the  crown  of  Engt 
land :  and  during  fuch  it's  fubjedlion,  it  received  from  tha( 
prince  a  charter,  which  (after  it's  fubfequent  ceflion  by  Ed* 
ward  Balliol,  to  be  for  ever  united  to  the  crown  and  realm  ' 
of  England)  was  confirmed  by  king  Edward  III,  with  fom^ 
additions ;  particularly' that  it  (hould  be  governed  by  the 
laws  and  ufages  which  it  enjoyed  durmg  the  time  of  king 
Alexander,  that  Is,  before  it's  reduftion  by  Edward  I.  It's 
conftitution  was  new- modelled,  and  put  upon  an  Englifl) 
footing  by  a  charter  of  king  James  I ;  and  all  it's  liberties^ 
franchifes,  and  cuftoms,  were  confirmed  in  parliament  by 
the  ftatutes  22  Edw.  IV.  c.  8.  and  2  Jac.  I.  c.  28.  Though 
therefore  it  hath  fome  local  peculiarities,  derived  from  the 
antient  laws  of  Scotland  ^  yet  it  is  clearly  part  of  the  realm 
of  England,  being  reprefented  by  burgeflcs  in  the  houfe  of 
commons,  and  bound  by  all  a£ts  of  the  Britilh  parliament, 
whether  fpecially  named  or  otberwife.  And  therefore  it  was 
(perhaps  foperfluoufly)  declared  by  ftatute  20  Geo«  IL  c.  42, 
that,  where  England  only  is  mentioned  in  any  z6t  of  parlia- 
ment, the  fame  notwithdanding  hath  and  (hall  be  deemed  to 

f  Ha!c  Hift  C.  L.  183.    i  Sid.  381,  46a.     2  Show.  365. 


(8)  Ads  of  parliamcrit  in  general  paflcdfince  the  union,  extend 
to  Scotland;  but  where  a  ftatute  is  not  applicable  to  Scotland,  and 
where  Scotland  is  not  intended  to  be  included,  the  method  is  to 
declare  by  frovi/o  that  it  does  not  extend  to  Scotland.  3  JBitrr.  853. 

comprehend 


^4^  thi  Laws  vf  Ekglanb«  99 

comprehend  the  dominion  of  Wales  and  tcwn  of  Berwick 
•upon  Tweed.  And  though  certain  of  the  king's  writs  or 
procefies  of  the  courts  of  Weftminfter  do  not  ufually  run  into 
Berwick,  any  more  than  the  principality  of  Ws^lcs,  yet  it 
hath  been  folemnly  adjudged  «  that  all  prerogative  writs  (a^ 
jthofe  of  mandamus,  prohibition,  habeas  corpus,  certiorari,  iffc.) 
may  iffiic  to  Berwick  as  well  as  to  every  other  of  the  domi- 
nions of  the  crown  of  England,  and  that  indictments  and 
other  local  matted  arifing  in  the  town  of  Berwick  may  be 
tried  by  a  jury  of  the  county  of  Northumberland  (9). 

As  to  Ireland,  that  is  ftill  a  diftinfl  kingdom;  though  t 
dependent  fubordinate  kingdom.     It  was  only  entitled  the 
dominion  or  lordftiip  of  Ireland  ^  and  the  king's  ftilc  was  no 
Qther  than  dominus  Hiherniae,  lord  of  Ireland,  till  the  thirty-  £  100  ] 
third  year  of  kingUcnry  the  eighth  ;  when  he  afllmed  (10) 
jhe  title  of  king,  which  is  recognized  by  zGt  of  parliament 
35  Hen.  VIII.  c.  3.     But,    as  Scotland  and  England  arc 
ijow  one  and  the  fame  kingdom,  and  yet  diflFer  in  their  mu- 
nicipal laws ;  fo  England  and  Ireland  are,  on  the  other  hand, 
diftina  kingdoms,  and  yet  in  general  agree  in  their  laws. 
The  inhabitants  of  Ireland  are,  for  the  mod  part,  defcended 
from  the  Englifli,  who  planted  it  as  a  kind  of  colony,  after 
the  conqueft  of  it  by  king  Henry  the  fecond  :  and  the  laws 
of  England  were  then  received  and  fworn  to  by  the  Irifli  nar- 

%  Cro  JJic.  543.     a  Roll.abr.  192.        ^  Stat,  Hibtrmat,  14  Hen.  III. 
Sut.  1 1  G».  I.  c.  4.     4  Burr.  834. 


(9)  See  the  cafe  of  the  King  v.  Cowle>  in  2  Burr.  834.  in 
^hich  Lord  Mansfield  fecms  to  have  coUcded  and  methodized  all 
the  learning  refpeAing  the  conftitution  of  the  town  of  Berwick 
upon  Tweed. 

(10)  The  title  of  king  was  conferred  upon  him  and  his  f uccefibrs 
by  a  ftatute  pafTed  in  Ireland  exprcfsly  for  that  purpofc,  and  it 
was  madetreafon  for  any  inhabitant  of  Ireland  to  deny  it.  33  Heiu 
Fill.  c.  I.  In/b  Siat. 

tioo, 
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tion,  aflemUed  at  the  cotmcil  of  Lifmore  '•  And  as  Ireland, 
thtts  conquered,  planted,  and  governed,  ftill  continues  in  ik 
date  of  dependence,  it  mud  neceflarily  conform  to,  and  be 
obliged  by,  fttcb  laws  as  the  fuperior  ftate  thinks  proper  to 
prefcribe* 

At  the  time  of  this  conqueft  the  IriQi  were  governed  by 
what  they  called  the  Brehon  law,  fo  ftiled  from  the  Iriib 
name  of  judges,  who  were  denominated  Brehons^    But 

K  '4cing  John  in  tlie  twelfth  year  of  his  reign  went  into  Ireland 
and  carried  over  with  him  many  able  fages  of  the  law ;  and 
there  by  his  letters  patent,  in  right  of  the  dominion  of  con- 
queft, is  faid  to  have  ordained  and  eftabliflied  that  Ireland 
ihould  be  governed  by  the  laws  of  England  * :  which  letters 
patent  fir  Edward  Coke"  apprehends  to  hav  been  there  con* 
firme4  in  parliament.  But  to  this  ordinance  many  of  the 
Irifli  were  averfe  to  conform,  and  ftill  ftuck  to  their  Brehon 

^  law :  fo  that  both  Henry  the  third  ■  and  Edward  the  firfl;  ** 
wete  obliged  to  renew  the  injundion ;  and  at  length  in  a 
-  parliament  holden  at  Kilkenny,  40  £dw.  III.  under  Lionel 
duke  pf  Clarence,  and  then  lieutenant  of  Ireland,  the  Brehon 
law  was  formally  aboliftied,  it  being  unanimoufly  declared 
to  be  indeed  no  law,  but  a  lewd  cuftom  crept  in  of  later 
^  101  ]  times.  And  yet,  even  in  the  reign  of  queen  Elizabeth,  the  ,» 
wild  natives  ftill  kept  and  preferved  their  Brehon  law ;  which 
is  dcfcribed  p  to  have  been  "  a  rule  of  right  unwritten,  but 
^<  delivered  by  tradition  from  one  to  another,  in  which  often-* 
«<  times  there  appeared  great  (hew  of  equity  in  determining 
•*  the  right  between  party  and  party,  but  in  many  things 

■ 

*  Pryn.  on  4  lad.  149.  utuntut  Hyiernlcl  Z)«  detfjiahilts  extfiunt^ 

k  4  Infl.  yy%,    £dm.  Spenfer^s  ftate  tt  emnijuri  dijjonant^  adtoquod  Ugex  cttt' 

t^  Ireland,  p.  1513.  edit.  Hughes.  Jeri  non  debtant  ^^--nobii  it  fnfti'to  nofit% 

I  Vaogh.  994.      £  Pryn.  Rec.  85.  Jstit  videtur   expedins,   cijdtm    utendat 

7  Rep.  23.  /  cwctdtrt  lega  Anglicanas.   3  Pryn.  Rcc, 

m  I  Inft.  141.  I  XllS. 

»  A,  R,  30.     I  Ryn.  Ftpd.  44ft.  f  Edm»  Spenfer,  ihid, 

P  jLR*  5**-^»  «0  qy«d  Ugti  fuibm 

<*  repugnant 
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^<  repugnant  quite  both  to  God's  hws  and  manV  The  bt«r 
ter  part  of  this  charader  is  alone  afctibed  to  it,  by  the  Iaw« 
)ie£ore- cited  of  Edward  the  fir  ft  and  his  grandfon* 

But  as  Ireland  was  a  di(lin£l  dominion,  and  had  parlia«  ^ 
inentft  of  it's  own,  it  is  to  be  obferved,  that  though  the  inw 
Riemorial  cuftoms,  or  common  la>4r,  of  England  were  made 
the  rule  of  juftice  in  Ireland  alfo,  yet  no  a£l8  of  the  Englifli 
parliamenti  fince  the  twelfth  of  king  John,  extended  into 
that  kingdom  ;  unlefs  it  were  fpecially  named,  or  included 
under  general  words,  fuch  as,  ^  within  any  of  the  king's  do«^ 
^<  minions/'  And  this  is  particularly  exprefled,  and  the  rea* 
ion  given  in  the  year  books  "^ :  *'  a  tax  granted  by  the  parliai* 
<<  ment  of  England  ihall  not  bind  thofe  of  Ireland,  becaufe 
^'  they  are  not  fummoned  to  our  parliament  i"  and  agaiot 
*<  Ireland  hath  a  parliament  of  it's  own,  and  maketh  and 
^'  jihereth  laws}  and  our  ftatutes  do  not  bind  them,  becaufe 
^<  they  do  not  fend  knights  to  our  parliament :  but  their 
^'  perfons  are  the  king's  fubjefls^  like  as  the  inhabitants  of 
*^  Calais,  Gafcoigne,  and  Guicnne,  while  they  continued 
^*  under  the  king's  fubjeftion.''  The  general  run  of  laws, 
enabled  by  the  fupetior  (late,  are  fuppofed  to  be  calculated 
for  it's  own  internal  government,  and  do  not  extend  to  it's 
4iftant  dependent  countries,  whlch^  bearing  no  part  in  the 
kgiilatur^,  are  not  therefore  in  it's  ordinary  and  daily  con<* 
tcmplation*  But,  when  the  fovereign  legiilative  power  fees 
it  neceflary  to  extend  it's  care  to  any  of  it's  fubordinate  do- 
minions, and  mentions  them  eyprefsly  by  name  or  includes 
^hem  under  general  words^  there  can  be  no  doubt  but  thei| 
^y  are  bound  by  it's  laws  ^ 

* 

The  original  method  of  pafling  flatutcs  in  Ireland  was 
fiearly  the  fame  as  in  England,  the  c^iief  governor  holding       ^ 
parliaments'at  his  pleafure,  which  ena£^ed  fuch  laws  as  they  []  f 02  1 
(bought  proper  *.     But  an  ill  ufc  being  made  of  this  liberty, 

q  aoHen.  VI.  ?.    a  Ric  111.12.        ««.  Calvin's  cafe. 

I  Yearbcoki  Heu.  VlJ.  3.    7  Rep.      (  f  IriiL  Scat.  iiEfiz.  ft.  3.  c  8* 

partictt« 
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fiarticularlf  by  lord  Goripanftown,  deputy-vlteutenant  in  th« 
reign  of  Edward  IV'»  a  fet  of  ftatutes  were  there  enabled  in 
the  lo  Hen.  VII,  (fir  Edward  Poyniogs  being  then  lordde* 
puty,  whence  they  are  called  Poynings*  laws)  one  of  which  \ 
in  order  to  reftrain  the  power  as  well  of  the  deputy  as  the 
Irifli  parliament^  provides,  i .  That,  before  any  parliament  be 
fummoned  or  holden,  the  chief  governor  and  council  of  Ire<v 
land  ihall  certify  to  the  king  under  the  great  feal  of  Ireland 
the  confiderations  and  caufes  thereof,  and  the  articles  of  the 
a&s  propofed  to  be  pafled  therein.  2.  That  after  the  king, 
in  his  council  of  England,  (lull  have  confidered,  approved, 
at  altered  the  faid  a£ls  or  any  of  them,  and  certified  them 
back  under  the  great  feal  of  England,  and  (hall  have  given 
licence  to  fummon  and  hold  a  parliament,  then  the  fame 
(ball  be  fummoned  and  held  *,  and  therein  the  faid  a£ls  fo 
certified,  and  no  other,  ihall  be  propofed,  received,  orrejedl- 
ed  y.  Bpt  as  this  precluded  any  law  from  being  propofed, 
but  fuch  as  were  pre-conceived  before  the  parliament  was  in 
being,  which  occafioned  many  inconveuiencies  and  made  fre- 
quent diilblutions  ncccflarv,  it  was  provided  by  the  ftatute  of 
Fhilip  and  Mary  before-cited^  that  any  new  propofitions 
might  be  certified  to  England  in  the  ufual  forms,  even  after 
the  fummons  and  during  the  fe({ion  of  parliament.  By  this 
means  howev^  (here  Mtfis  nothing  left  to  the  parliament  in 
Ireland,  but  a  bare  negative  or  power  of  rejeding,  not  of 
propofing  or  altering,  any  law.  But  the  ufage  now  is,  that 
bills  are  often  framed  in  either  houfe,  under  the  denomination 
of  "  heads  for  a  bill  or  bills  :^'  and  in  that  fliapc  they  are 
offered  to  the  confideratjon  of  the  lord  lieutenant  and  privv 
council :  who,  upon  fuch  parliamentary  intimation,  or  other- 
wife  upon  the  application  of  private  perfons,  receive  and 
tranfmit  fuch  heads,  or  rejeft  them  without  any  tranfmiffioti 
to  England.  And  with  regard  to  Poynings'  law  in  particur 
lar,  it  caunot  be  repealed  or  fufpended,  unlefs  the  bill  fof 

t  Irifli  Stac.  10  Hen.  Vlf.  c.  %%,        M*  0.4. 

*  Cap.  4.  expouoM  by  3  &  4  Ph.  &        v  4  loft.  ^^|. 
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that  purpofe,  before  it  be  certified  to  England,  be  a^jprored 
by  h»th  the  houfes  '(12). 

3t  IriikSut.  11  Ells.  ft.  3.  c.  38. 


*  ^' 


(la)  The  hiftory  of  the  procee^ngs  of  the  Irifli  parliament 
pubhihed  by  lord  Mountmorres  is  a  very  valuable  accefiion  to 
conHitutionai  learning.  It  is  a  publication,  which»  befides  being 
inimediately  ufeful  to  Ireland,  affords  much  important  informatioa 
to  thofe  who  are  deflrous  of  having  a  well-grounded  and  an  ac- 
curate knowlege  of  the  EngliAi  conilitution  ;  for  the  public  pro- 
ceedings of  the  neighbouring  kingdoms  of  Scotland  and  Ireland 
fiimifh  flrong  arguments  from  analogy,  when  difficult  queftions 
arife  refpe£iing  the  Englifh  conftitution,  and  they  are  fometimet 
irrefragable  evidence  of  ancient  principles  which  were  once  com* 
mon  to  them  alL 

Lord  Mountmorres  obferves  upon  the  ftatute  referred  to  by  the 
learned  judge,  that  to  repeal  Poynings'  law  it  reqiiired  the  confent 
of  the  greater  number  of  the  lords  and  commons ,  which,  if  it  meant  any 
thing,  mufl  figoify  a  majority  not  of  thofe  who  happened  to  be 
prefent,  but  of  the  whole  number  fummoned  to  parliament  ^  and 
thfit  the  requifition  in  that  fenfe  was  (Iridly  complied  with  in 
1782,  when  Poynings'  law  was  repealed,     i  Vol.  p.  53. 

I  fhall  here  take  the  liberty  to  fubjoin  an  extra£l  from '  wliat 
lord  Mountmorres  calls  "  a  ihort  view  of  the  former,  and  of  the 
**  prefent  method  of  paifing  laws  and  of  holding  parb'aments  in  Ire- 
<*  land,"  as  it  contains  a  clearer  and  more  authentic  account  thai 
I  could  elfewhere  collect : 

^  Before  a  parliament  was  held,  it  was  expedient,  antecedent  to 
*^  one  thoufand  feven  hundred  and  eighty-two,  that  the  lord  h'eute- 
'*  nant  and  council  (hould  fend  over  an  important  bill  as  a  reafba 
for  fummoning  that  aifembly.  This  always  created  violent  dif- 
putes,  and  it  was  condantly  reje6ied;  as  a  money  bill,  which  ori- 
ginated in  the  council,  was  contrary  to  a  known  maxim,  that  the' 
'*  commons  hold  thcpurfe  of  the  nation;  and  as  all  grants  originate 
**  from  them,  fince,  in  early  times,  they  were  ufed  to  confult  with 
**  their  conRituents  upon  the  mode,  duration,  and  quantum  of  the 
•*  fupply. 

'*'  PropoHtions  for  laws,  or  heads  of  bills,  as  they  are  called,  ori- 
*^  ginated  indifferently  in  either  houfe.  After  two  readings  and  a 
'*  committal,  they  were  fent  by  the  council  to  England,  and  were 
^*  fubmittedi  ufually  by  the  Engliih  privy  couqcil,  to  the  attorney 

"  and 


/• 
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But  tht  Irifti  natiofi,  being  exduded  firoin  the  beneiU  of 

the  £ngli{h  ftatutes,  were  deprived  of  mznj  good  and  ptofit- 
able  laws,  made  for  the  improveoient  of  the  common  la^  : 
ttod  the  meafure  of  juftice  in  both   kingdoms  becoming 


"»»- 


^  and  Iblicitor  general ;  and  from  thence  th«y  were  returned  to  the 
^  council  of  Irdand»  from  whence  they  were  fent  to  the  comnton«,- 
**  if  they  originated  there,  (if  not,  to  the  lords,)  wd  after  thre^ 
^  readings  they  were  fent  up  to  the  houfe  of  lords,  where  they  went 
**  dupough  the  fame  fbagea;  and  thea  the  lord  lieutenant  gave  the 
*<  royal  affcnt  in  the  fame  form  which  is  obferved  in  Great  Bntain. 
.  **  In  all  thcfc  ftagee  in  England  and  Ireland,  it  is  to  be  rertiem- 
^  bered,  that  any  bill  was  liable  to  be  reje&ed, ' amended j  or  al* 
♦*  tered  ;  bat  that  when  they  had  paflfed  the  great  fcai  of  Eng- 
^  land,  no  alteration  could  be  made  by  the  InHi  parliament. 

^  At  preCcnt,  by  the  chief  baron  Yelverton's  hw,  it  is  not  ne* 
•*  cefiary  for  the  council  to  certify  a  bill  under  the  great  feal  of 
**  Irdand,  as  a  reafon  for  fummoning  a  parliament,  but  it  is  or* 
^  dered'to  be  convoked  by  proclamation  from  the  crown,  as  it  fii 
**  fiunmoned  in  England. 

•■  Toudiing  bflls,  they  now  originate  in  either  houfe,  and  go  from 
<*  one  to  the  other,  as  they  do  in  England ;  after  which  they  are  de- 
••  pofited  in  the  lords'  office,  when  the  clerk  of  the  crown  takes  a 
••  copy  of  them,  and  this  parchment  is  atteftcd  to  be  a  true  copy,  by* 
••  the  great  feal  of  Ireland  on  the  left  fide  of  the  inftrument.  Tlius 
••  they  are  fent  to  England  by  the  Irilh  council,  and  if  t^ey  areap- 
•*  proved  of  by  the  king,  this  tranfmifs,  or  copy,  comes  back  with 
*«  the  great  feal  of  En^nd  on  the  right  fide,  with  a  eommiffion  to 
«*  the  lord  lieutenant  to  give  the  royal  afient.  All  bills,  except 
••  money  bills»  remain  in  the  lordiJ*  office ;  but  bills  of  fupply  are 
**  fent  back  to  the  houfe  of  commons  to  be  prcfented  by  the 
^  fpeaker  at  the  bar  of  the  lords  for  the  royal  aiient.  Hence  it  iaf 
^*  ntanifeft,  that  no  alteration  can  now  be  made  in  bills,  except  in 
^  pariiament,  as  the  record,  or  original  roll,  rexnains  in  the  lords' 
^  office  till  it  obtains  the  royal  affent. 

**  Of  the  rejeftion  of  bills,  or  not  returning  them  from  England^ 
**  it  is  £ud  there  are  very  few  inftances  of  fuch  a  refufal  by  the 
^  crown  fince  one  thoufand  feven  hundred  and  eighty-two  p 
**  though,  doubtlefs,  the  royal  negative  in  both  kingdoms  is  as  ckaf 

a  prtWlege  a»  any  other  prerogative."     i  Vol.  gj, 

thence 
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tbence  no  longer  uoiforni)  it  was  therefore  etOiGtedf  bf  ano« 
dier  of  Poynings'  laws^,  that  all  atts  of  parliament,  before 
made  in  England,  (hould  be  of  force  within  the  realm  of 
Ireland  ^  But^  by  the  fame  rule,  that  no  laws  made  in  Eag« 
land,  between  king  John's  time  and  Poynings'  law,  were  then 
Jbinding  in  Ireland,  it  follows  that  no  anEts  of  the  Eiiglilh  par- 
liament made  fmce  the  lo  Hen.  VII.  do  now  bind  the  people 
of  Ireland,  unlefs  fpecially  named  or  included  under  general 
words'.  And  on  the  other  hand  it  is  equally  clear^  thai: 
where  Ireland  is  particularly  named,  or  is  included  under  ge- 
neral words^  they  are  bound  by  fuch  a£ls  of  parliament*  lor 
this  follows  from  the  very  nature  and  conftitution  of  a  de« 
pendent  (late  :  dependence  being  very  little  elfe,  but  an  obli- 
gation to  conform  to  the  will  or  law  of  that  fuperior  perfoa 
or  ftate,  upon  which  the  inferior  depends.  The  original  and 
true  ground  of  this  fuperiority,  in  the  prefent  cafe,  is  what 
we  ufually  call,  though  fomewhat  improperly,  the  right  of 
conqueft ;  a  right  allowed  by  the  law  of  nations,  if  not  bf 
that  of  nature }  but  which  in  reafon  and  civil  poKcy  can 
mean  nothing  more,  than  that,  in  order  to  put  an  end  t»  . 
hoftiHties,  a  compa£t  is  either  exprefsly  or  tacitly  made  be* 
tween  the  conqueror  and  the  conquered,  that  if  they  willac- 
knowlege  the  vi£tor  for  their  mafter,  he  will  treat  them  for 
the  future  as  fubjefts,  and  not  is  enemies  ^. 

But  this  ftate  of  dependence  being  almoft  forgotten,  and 
ready  to  be  difputed  by  the  Iriih  nation,  it  became  neceffary 
fome  years  ago  to  declare  how  that  matter  really  ftood  :  and 
therefore  by  ftatute  6  Geo.  I.  c.  5.  it  is  declared,  that  the 
kingdom  of  Ireland  ought  to  be  fubordlnate  to,  and  depend.- 
entupon,  the  imperial  crown  of  Great  Britain,  as  being  in-  Q  X04  3 
feparably  united  thereto :  and  that  the  king's  majefty,  with  the 
confent  of  the  lords  and  commons  of  Great  Britain  in  par* 
liament,  hath  power  to  make  laws  to  bind  the  people  of 
Ireland  (13]. 

y  cap.  %t.  *  12  Rep.  lis. 

«  4lnft.  351.  *»  PufF.  L.of  N.  fjii.  6.  24. 
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(13)  Prynnc  in  his  learned  argument  has  enumerated  feveral 
ftatutes  made  id  England  from  the  time  of  king  John,  by  which 

Ireland 
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Thus  we  fee  liovir  extenfively  the  la^s  of  Ireland  commu- 
nicate with  thofe  of  England  :  and  indeed  fuch  communis 
tation  is  highly  neceflary,  as  the  ultimate  refoft  from  thfe 
Courts  of  juftice  in  Ireland  is^  as  in  ,Wale6,  to  tHofe  in  Eng- 
land; a  writ  of  error  (in  the  nature  of  an  appeal)  lying  froo^ 
the  king's  bench  in  Ireland  to  the  king's  bench  in  England  % 
as  the  appeal  from  thechancery  in  Ireland  lies  immediately 
to  the  hoafe  of  lords  here :  it  being  exprefsly  declared,  by 
the  fame  (latute  6  Geo.  I.  c.  5*  that  the  peers  of  Ireland 
have  no  jurifdiflion  to  affirm  or  reverfe  any  judgments  or  de* 
crees  whatfoevcr  (14)*   The  propriety  and  even  tteceflity,  v6l 

c  This  was  law  in  the  time  of  Heo.     entituled,  dttterfity  of  tmru^  c.  bank  U 
VIII }  as  appears  by  the  ancieat  hooky    rey, 
--—-'-  .    -  —  —  -  -  - .  ,  -  ^       -■»  t. 

Ireland  was  bound.  (8  St,  Tr*  34 j.)  That  was  an  argument  t6 
prave  that  lord  Connor  Maguire  baron  of  Innefkillin  in  Ireland, 
who  had  committed  treafon  in  that  country,  by  being  the  prin- 
cipal 4:ontriver  and  inftigator  of  the  Iri/h  rebellion  and  mafTacre  in 
the  time  of  Car  L  and  who  had  been  brought  to  Elngland  againft 
{u8  will,  could  be  lawfully  tried  for  it  in  the  king's  bench  at 
Weftminftcr  by  a  Middlefex  juiy,  and  be  ouded  of  his  trial 
by  his  peers  in  Ireland,  by  force  of  the  ftatutc  of  35  Hen.  VI IL 

C.2. 

The  prifoncr  having  pleaded  to  the  jurifdidlion,  the  court,  after 
hearing  this  argument,  over-ruled  the  plea,  and  the  deciiion  was 
approved  pf  by  a  refolution  of  the  two  houfes  of  parliament,  and 
lord  Maguire  was  found  guilty,  and  was  afterwards  executed  at 
Tyburn  as  a  traitor. 

(14)  By  an  acl  pafled  in  the  22  Geo.  III.  c.  53.  the  flatute  of 
Geo.  I.  is  fimply  repealed.  But 'as  the  ftatute  of  Geo.  I.  was 
thought  to  be  merely  declaratory  of  the  former  law,  the 
repeal  of  it  could  produce  no  further  operation  than  to  render 
the  law  in  fome  degree  lefs  clear  than  that  ftatute  had  made  it. 
Therefore  to  produce  the  intended  effed,  it  required  another  fta- 
tute, which  was  pafled  in  the  23  Geo.  III.  c.  28.  which  exprefsly 
declared  that  in  all  cafes  whatever  the  people  of  Ireland  fhould  be 
bound  only  by  laws  enaAed  by  his  majefty  and  the  parliament  of 
that  kingdom ;  and  that  no  appeal  or  writ  of  error  from  any 
court  in  Ireland  fhould  for  the  future  be  brought  into  any  of  the 
courts  in  England. 

7  all 
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all  inferior  dominionst  of  this  conftittttion,  <<  that^  though 
'^  juftice  be  in  general  adminiftered  by  courts  of  their  own^ 
^^  yrt  that  the  appeal  in  the  lad  refort  ought  to  be  to  the 
'<  courts  of  the  fuperior  ilate/'  is  founded  upon  thefe  two 
reafons.  i.  Becaufe  otherwife  the  iaw»  appointed  or  per- 
mitted to  fuch  inferior  dominion,  might  be  infenfibly  changed 
within  itfelfi  without  the  afient  of  the  fuperior.  2.  Be* 
caufe  otherwiie  judgments  might  be  given  to  the  difadvan- 
|age  or  diminution  of  the  fuperiority ;  or  to  make  the  de- 
pendence to  be  only  of  the  perfon  of  the  king,  and  not  of  the 
crown  of  England''* 

« 

With  regard  to  the  other  adjacent  iflands  which  arc  fub-  [  i05  1 
je£t  to  the  crown  of  Great  firitaini  fome  of  them  (as  the  ifle 
of  Wight,  of  Portland,  of  Thanet,  fa'r.)  are  comprized 
within  fome  neighbouring  county,  and  are  therefore  to  be 
looked  upon  as  annexed  to  the  mother  ifland,  and  part  of  the 
kingdom  of  £ngland.  But  there  are  others  which  required 
snore  particular  confideration. 

And,  firft,  the  ifle  of  Man  is  a  diftinfl  territory  from  Eng- 
landj  and  is  not  governed  by  our  laws  :  neither  doth  any  a£t 
of  parliament  extend  to  it,  unlefs  it  be  particularly,  named 
therein ;  and  then  an  a£t  of  parliament  is  binding  there  *.  It 
was  formerly  a  fubardinate  feudatory  kingdom,  fubjecl  to  the 
kings  of  Norway  ;  then  to  king  John  and  Henry  Id.  of  Eng- 
land ;  afterward  to  the  kings  of  Scotland  ^  and  then  again  to 
the  crown  of  England  :  and  at  length  we  find  king  Henry  IV. 
claimhig  the  ifland  by  rignt  of  conqueft,  and  difpofingof  it 
to  tAe  carl  of  Northumberland ;  upon  whofe  attainder  it  was 
granted  (by  the  name  of  the  lordfliip  of  Man)  to  fir  John 
de  Stanley  by  letters  patent  7  Henry  IV  ^  In  his  lineal  dc- 
fcendants  it  continued  for  eight  generations,  till  the  death  of 
Ferdinando  earlof  Derby,  if.  2?.  1594:  when  a  controverfy 
arofe  concerning  the  inheritance  thereof,  between  his  daugh- 
ters and  Wiljiam  his  furviving  brother :  upon  which^  and  a 

'Vaugh.  4o».  fScldeB.tit  hon.^.  3* 
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doubt  that  was  ftartcd  concerning  the  validity  of  the  original 
patently  the  ifland  was  feifed  into  the  queen's  hands,  and 
afterwards  various  grants  were  made  of  it  by  king  James  the 
firft ;  all  which  being  expired  or  furrendered,  it  was  granted 
afrcffi  in  7  Jac.  I.  to  William  earl  of  Derby,  and  the  heirs 
male  of  his  body,  with  remainder  to  his  heirs  general ;  which 
grant  was  the  next  year  confirmed  by  aft  of  parliament,  with 
a  redraint  of  the  power  of  alienation  by  the  faid  earl  and  his 
iflue  male.  On  the  death  of  James  earl  of  Derby,  A.  D. 
1735,  the  male  line  of  earl  William  failing,  the  duke  of 
AthoU  fuccceded  to  the  ifland  as  heir  general  bjr  a  female 
branch.  In  the  mean  time,  though  the  title  of  king  had 
long  been  difufed,  the  earls  of  Derby,  as  lords  of  Man,  had 
maintained  a  fort  of  royal  authority  therein ;  by  alTenting  or 
[  106  ]  dilTenting  to  laws,  and  exercifing  an  appellate  ^urifdiftion, 
Tct,  though  no  Englifli  writ,  or  procefs  from  the  courts  of 
Wcftminfter,  was  of  any  authority  in  Man,  an  appeal  lay 
from  a  decree  of  the  lord  of  the  ifland  to  the  king  of  Great 
Britain  in  council  ^.  But  the  diftinft  jurifdi£bion  of  this  little 
fubordinate  royalty  being  found  inconvenient  for  the  purpofea 
of  public  juftice,  and  for  the  revenue,  (it  affording  a  com« 
modious  afylum  for  debtors,  outlaws,  and  fmugglers,)  autho- 
rity was  given  to  the  treafury  by  ftatute  la  Geo.  I.  c.  28.  to 
purchafe  the  intcreft  of  the  then  proprietors  for  the  ufe  of  the 
crown  :  which  purchafe  was  at  length  compleated  in  the  year 
1765,  and  confirmed  by  ftatutcs  5  Geo.  IIL  c.  .26  and 
3.9.  (15)  whereby  the  whole  ifland  and  all  it's  dependencies  fo 
granted  as  aforefaid,  (except  the  landed  propertyof  the  AthoU 
family,  their  manerial  rights  and  emoluments,  and  the  pa- 
tronage of  the  biflioprick*  and  other  ecclefiaftical  benefices,) 

'     S  Camden.  Eliz.  A.  D*  1594*  the  province  of  Canterbury,  but  an. 

(^  I  P.  Wins.  319.  nexed  to  that  of  York,  by  ftatote  33 

i  The  biihcpfick  of  Man,  or  Sodor,  Hen.  VIU.  c«  31. 
or  Sodor  and  Man,  was  formerly  witbia 


(15)  c.  26  is  called  the  vefting  ad,  and  c.  59  the  regulating* 

aa. 

sure 
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are  uoaGenably  vcftcd  ia  die  ao^n,  aiid.fubjrffted:  to'  tibe  re- 
goUtions  ol  the  Briiifli  escUe  and  cuftoms* 

« 

The  iflands  of  Jcxi^jf  Ouenife7»  Sark,  A\Atf;t\^jt  and 
tfaeir  a(ipendages,  were  parcol  of  thediuchy  of  Noffnandy, 
and  were  united  to  the  ctowa  of  England  by  cbe  firA  princes 
of  the  Norman  line.    They  are  governed  by  their  own  laws, 
which  axe  for  the  moft  part  the  ducal  cuftoms  of  Normandyt. 
being  eoUe£led  in  an  antient  bopk  of  very  great  authority , 
cntitukd,  le  grand  cottftumier.    The  king's  writ,  or^procefs. 
from  tl^  eourp  of  We(lminfter>  is  there  of  no  force ;  but 
his  comxniiBon  is.    They  are  fiot.bouijd  by  .comnion}  a£ls  of 
our  parliaments,  unlefs  particularly 4<uxie4''.    All  caufcs  are 
originally  determined  by  their  own  pfficers*  the  bailiffs  .and, 
jurats  of  the  ifiands »  but  an  appeal  lies  froqi  them  to  the 
king  and  council,  \xk  the  lail  refort* 

Besides  thefe  adjacent  iflaifdsi  our  more  diftant  planta- 
tions in  America,  and  elfewhere,are  aifo  in  fome  refpe£t  fub- 
'ytOt  to  the  Englifli  laws.  Plantations  or  colonics,  in  diilant 
countries,  are  either  fuch  where  the  lands  ate  claimed  by  [  167  2 
right  of  occupancy  only  by  finding  them  defart  and  uncul- 
tivated, and  peopling  them  from  the  mother-country;  or 
where^  when  already  cultivated,  they  have  been  either  gain- 
ed by  conqueft,  or  ceded  to  us  by  treaties.  And  both  thcfe 
rights  are  founded  upon  the  law  of  nature,  or  at  leaft  upon 
that  of  nations.  But  there  is  a  difFerence  between  thefe  two 
fpedes  of  colonies,  with  refpe£^  to  the  laws  by  which  they 
are  bound.  For  it  hath  been  held',  that  if  an  uninhabited 
country  be  difcovered  and  planted  by  Englifli  fubje£l$,  all 
the  EngliOi  laws  then  in  being,  which  are  the  birthright 
of  every  fubjetl",  are  immediately  there  in  force.  But 
this  muft  be  underftood  with  very  many  and  very  great  re- 
ftri&ions.  Such  eolonifts  carry  with  them  only  fo  much 
of  the  Englifh  law,  as  is  applicable  to  their  own  (ituation 
and  the  condition  of  an  infant  colony;  fuch^  for  ioftance,  as 
the  general  rules  of  inheritance,  and  of  protection  from  per- 

k 4 Inil.  ftS6.  Alp.  WiD«.  7)< 
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fenal  injuries.  The  artificial  refiadticints  and  cHllinflions  in*''* 
cident  to  the  property'of  a  great  and  commercial  people,  the 
laws  of  police  and  revenuci  (fuch  efpecially  as  are  inforccct 
by  penalties))  the  mode  oP  maintenance  for  the  eftaUiihecI 
clergy,  the  jurif^idioft  of  fptritoal  conrts,  •and  a  mtfltitade' 
of  other  'pnovifions,  arc  neither  ncccffary  not  convenient  for- 
them,  and  therefore  arc  not  in  force.    What  (hall  be  ad- 
mitted and  what  rejefted,  at  what  times,  and  under  whatre- 
ftriclions,  rriuft,  in  cafe  of  difpute,  be  decided  in  the  firft  in- 
ftance  by  their  own  *provincialjadicaturc,  fubje£l  to  the  re-* 
viiion  and  control  of  the'king  in  council :  the  Whole  of  their 
cbnftitution  being  alfo  liable  to  be  new*modeIleB  and  reforiti- 
cd  by  the  "general  fuperintcnding  power  of  the  Icgiflature  in* 
the  mother-country.    But  in  conquered  or  ceiled  countries, 
that  have  already  laws  of  their  own,  the  king  may  indeed  alter 
and  change  thofe  laws  (i6) ;  but,  till  he  does  aAually  change 
them,  the  ancient  laws  of  the  country  remain,  unlefs  fuch  as 
are  againft  the  law  of  God,  as  in  the  cafe  of  ati  infidel  coun- 
try". Our  American  plantations  are  principally  of  this  latter 
fort,  being  obtained  in  the  lad  century  either  by  right  of  con- 
r  yo8  1  qweft  and  driving  out  the  natives  (with  what  natural  juftice 
I  fliall  not  at  prefent  enquire)  or  by  treaties.     And  therefore 
the  common  law  of  England,  as  fuch,  has  no-  allowance  or 
authority  there ;  they  being  no  part  of  the  mother-country, 
but  diftinft  (fhough  dependent)  dominions.     They  are  fuo- 
jeft  however  to  the  control  of  the  parliament  •,  though  (like' 
Ireland,  Man,  and  the  reft)  not  bound  by  any  a£ls  of  par- 
liament, unlefs  particularly  named. 

With  refpeft  to  their  interior  polity,  our  colonies  arc 
properly  of  three  forts,  f.  Provincial  eftabliOimentj,  the 
conftitutions  of  which  depend  on  the  refpedive  comnufliond 

B  7  Rep.  17.  Calvin**  cafe.  Show.  Part.  C.  31  • 


(16)  See  an  elaborate  and  learned  argument  by  lord  Mansfield 
to  prove  the  king's  kgUlative  authority  by  his  prerogative  alone 
over  a  ceded  qpnquered.  country.     Cowp*  204* 

ifiued 
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tflued  hj  the  crown  to  the  governors,  and  the  in(lru£kions 
which  ufaally  accompany  thofe  commiflions  ;  under  the  au- 
thority of  which,  provincial  aflemUies  are  ccnftituted,  with 
the  power  of  making  local  ordinances,  not  repugnant  to  the 
hiwa  of  England.  2.  Proprietary  governments,  granted  out 
by  the  crown  to  individuals,  in  the  nature  of  feudatory  prin- 
cipalities, with  all  the  inferior  regalities^  and  fubordinatc 
I^owcrs  of  legiflation,  which  formerly  belonged  to  the  owners 
of  counties  palatine :  yet  ftill  with  thcfe  cxprcfs  conditions, 
that  the  ends  for  which  the  grant  was  made  be  fubftantialiy 
purfued,  and  that  nothing  hS  attempted  which  may  derogate 
•from  the  fovereignty  of  the  mother- country,  3*.  Charter 
governments,  in  the  nature  of  civil  corporations,  with  the  . 
power  of  making  bye-laws  for  their  own  interior  regulation^ 
not  contrary  to  the  laws  of  England  ;  and  with  fuch  rights 
and  authorities  as  are  fpecially  given  them  in  their  feve* 
Tal  charters  of  incorporation.  The  form  of  government  in 
moft  of  them  is  borrowed  from  that  of  England.  They  have 
a  governor  named  by  the  king,  for  in  fome  proprietary  colflU 
nies  by  the  proprietor,)  who  is  his  reprefentative  or  dcput^. 
They  have  courts  of  juftice  of  their  own,  from  whofc  dcci- 
fions  an  appeal  lies  to  the  king  ahd  council  here  in  England* 
Their  general  aflemblies  which  are  their  houfe  of  commons, 
together  with  their  council  of  ftate  being  their  upper  houfe,, 
with  the  concurrence  of  the  king  or  his  reprefentative  the 
governor,  make  laws  fuited  to  their  own  emergencies-  But  it 
is  particulariy  declared  by  ftatute  7  Sc  8  W.  III.  c.  22.  that 
all  laws,  bye-iaws^ijfiiiges,  and  cuftoms,  which  Qiall  be  in  [  f  oy  J 
pfadice  in  any  of  the  plantations,  repugnant  to  any  hw, 
made  or  to  be  made  in  this  kingdom  relative  to  the  faad  plant- 
ations, (hall  be  utteriy  void  and  of  none  efFeA.  And,  be- 
caufe  feveral  of  the  colonics  had  claimed  a  fole  and  exclu- 
five  right  of  impofing  taxes  upon  themfelves,  the  ftatute 
^Geo.  Ilf.  q.  J2.  ctprefbly  declares,  that  all  his  maje(ly*s 
colonies  and  plantations  in  America  have  been,  are,  and  of 
right  ought  to  be,fuboidinate  to  and  dependent  upon  the  inv 
{>crial  qrown  and  parliament  of  Great  Britain ;  who  have  fuU 
fewer  mi  authority  tt^^xn^^^  ^^^  ^d  ftatut^»  of  fufficicQt 
.  « .1  K  3  validity 
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vulldit^  to  bind  tbe  colonies. »nd  people  of  America^  lubje£U 
of  the  crown  of  Great  Britain,  in  all  cafes  whatfocvcr.  And 
this  authority  has  been  fic^e  very  forcibly  exemplified,  and 
jCarried  ioto  a^.  hy  the  (iat^te  7  Gieo*  III.  c.  59.  for  fiHpead- 
jng  tbe  legiflatiQn  of  New  York  %  and  by  fcrefal  fubCeqacot 
fiattttes  (17}. 

The$b  are  the  federal  parts  of  the  domipions  of  the  ciown 
of  X^reat-  firita4n|  in  which  the  municipal  laws  of  England  are 
not  of  force  or  authority,  merely  as  the  municipal  laws  of  £ng«- 
.land.  Moll  of  them  have  probabt^f  copied  the  fpirit  of  their  own 
law.from  this  oxiginal  ^.but  then  it  receivesit's  obligation^  and 
.authoritative  forice,  from  being  the  law  of  the  country. 

I 

A^  to  any  foreign  dominions  which  may  belong  to  the  per- 
£on  of  the  l^ing  by  hereditary  defcent,  by  purchafci  or  other 
tcquifitipn,  a^  the  territory  of  Hanover,  and  his  majefty's 
other. ,pP9perty  in  Germanyi;  as  thefe  do  not  iii  any  wjfe  ap^ 
jier^ain  to  the  crpwn  of  ihefe  kingdoms^  they  ai-e  entirely  un- 
conne£led  with  the  Jaws  of  England,  and  do  not  communi* 
catc  with  this  nation  in  any  refpedi  whajtfocvex.  The  Enf- 
lifli  legiilature  had  wifely  remarked  (he  inconveniences  that 
had  formerly  refulted  from  dominions  on  the  continent  of 
Europe  ;  frpm  the  Norman  territory  which  William  the  con- 
[  IIO  ]  queror  brought  with  him,  and  held  in  conjunction  wji;h  the 
Ehglifh  throne  j^and  from  Anjou,  and  it*s  appendages,  which 
fell  to  Henry  jhe  fccond  by  heredijtary  defcent.     They  had 
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{ ^  7  )  ^  2*  Geo.  III.  c.  46.  his  majeftywfts  empowered  to  con- 
elude  a  truce  or  peace  wkh  the  cobnies  or  plantations  in  Anaerica, 
juid  by  his  letters  patent  to  fafpend  or  repesdany  ads  of  parliameot 
which  rtls^ed  to  thofe  colonies.  And  by  the  firft  article  of  the  df- 
jinitive  treaty  of  peace  and  friendfhip  between  his  Britaniuc  ma- 
Jelly  and  the  United  States  of  America,  fi^cda^  ^ansthe  3d  day 
of  September  1783,  bis  Britannic  majeily  acknowledges  the  United 
'States  t)f  America  to  be  free,  fovercign  and  indcfpendent  ftates, 
^jlm.  Regi^.  1783,  Stale  Papers,) — ^And  ^3  Geo.  III.  c;  39.  gives 
liis  majcfiy  certain  powers  for  the  better  carrying  on  trade  and 
^mmerce  between  Eoj^d  and  the  iTfiiMd  States.     ^    '•    - 

r  •••  fccn 
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feen  the  nation  engaged  for  near  four  hundred  years  together 
in  ruinous  wars  for  defence  of  thefe  foreign  dominions  j  till, 
happily  for  this  country,  they  were  loft  under  the  reign  of 
Henry  the  (ixth.  They  obferved  that^  from  that  time,  the 
maritime  interefts  of  England  were  better  undorllood  and 
more  clofely  purfued :  that,  in  confequence  of  this  attention, 
the  nation,  as  foon  as  (he  had  reded  from  her  civil  wars, 
began  at  this  period  to  flouriih  all  at  once  \  and  became 
much  more  confiderable  in  Europe,  than  when  her  princes 
were  pofleiTed  of  a  larger  territory,  and  her  councils  dif- 
tra£ied  by  foreign  interefts.  This  experience  and  thefe  con** 
fiderations  gave  birth  to  a  conditional  claufe  in  the  2(X^  of 
Settlement,  which  vcfted  the- crown  in  his  prcfent  niajefty's 
illuftrious  houfe,  <<  that  in  cafe  the  crown  and  imperial  dig- 
*'  nity  of  this  realm  (hall  hereafter  come  to  any  perfon  not 
'<  being  a  native  of  this  kingdom  of  England,  this  nation 
*^  Ihall  not  be  obliged  to  engage  in  any  war  for  the  defence 
<<  of  any  dominions  or  territories  which  do  not  belong  to  the 
<(  crown  of  England,  without  confent  of  parliament." 

Wb  come  now  to  confider  the  kingdom  of  England  in  par« 
ticular,  the  divc£k  and  immediate  fubje£t  of  thofe  laws,  con* 
ceming  which  we  are  to  treat  in  the  enfuing  commentaries^ 
And  this  comprehends  not  only  Wales  and  Berwick,  of  which 
enough  has  been  already  faid,  but  alfo  part  of  the  fea*  The 
main  or  high  feas  are  part  of  the  realm  of  England,  for 
thereon  our  courts  of  admiralty  have  jurifdidion,  as  will  be 
(hewn  hereafter ;  but  they  are  not  fubje£);  to  the  common 
law  P.  This  main  fea  begins  at  the  low -water-mark.  But 
between  the  high-water-mark,  and  the  low- water- mark, 
where  the  fea  ebbs  and  flows,  die  common  law  and  the  ad- 
miralty have  divifum  imperiumy  an  alternate  jurifdi£lion  i  one 
upon  the  water^  when  it  is  full  fea  \  the  other  upon  the  landf 
when  it  is  an  ebb'i. 

The  territory  of  England  i9  liable  to  two  divifions  \  the 
one  ecclefiaftical,  the  other  civil. 

o  Stat  It  ft  15  win.  Ill*  c.  3.  1  Finch.  L.  78. 
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I.  The  ccclefiafttcal  dIvi6on  is,  pritnarilyy  into  two  pro- 
vinces, .thofc  of  Canterbury  and  York.  A  province  is  the 
circuit  of  an  archbiihop's  jurifdidion.  Each  province  con- 
tains divers  dioccfes,*or  fees  of  fufiiragan  biihops;  whereof 
Canterbury  includes  twenty-one,  and  York  three :  befides 
the  biflioprick  of  the  ifle  of  Man|  which  was  annexed  to  the 
province  of  York  by  king  Henry  VIII.  Every  diocefe  is 
divided  into  archdeaconries,  whereof  there  are  fizty  in  all  4 
each  archdeaconry  into  rural  deaneries,  which  are  the  circuit 
of  the  archdeacon's  and  rural  dean's  jurifdidiion,  of  whom 
hereafter ;  and  every  deanery  is  divided  into  pariQies  '• 

A  PAHisH  is  t^at  circuit  of  ground  which  is  committed 
to  the  charge  of    one  parfon,  or  vicar,  or  other  minifter 
having  cure  of  fouls   therein.      Thefe  diftri£ls  are  com- 
puted to  be  ney  ten  thoufand  in  number*.      How  antienC 
the  diviiion  of  pariflies  is,  may  at  pxefent  be  difficult  to  afeer- 
tain  ;  for  it  feems  to  be  agreed  on  all  hands,  that  in  the  early 
ages  of  chriftianity  in  this  ifland,  parifhes  were  unknown,  or 
at  lead  fignified  the  fame  that  a  diocefe  does  now  (18).  There 
was  then  no  appropriation  of  ecckfiafticai  dues  to  any  parti- 
cular .church  t  but  every  man  was  at  liberty  to  contribute  his 
tithes  to  whatever  pried  or  church  he  pleafed,  provided  only 
that  he  did  it  to  fome ;  or,  if  he  made  no  fpecial  appointment 
or  appropriation  thereof,  they  were  paid  into  the  hands  of 
the  bi(hop,  whofe  duty  it  was  to  didribute  them  among  the 
clergy,  and  for  other  pious  purpofes,  according  to  bis  own  ^ 
difcretion  % 

Mr.  Camden  ^  fays,  England  was  divided  into  pariflies  by 
archbifliop  Honorius  about  the  year  630.  Sir  Henry  Hobart^ 


'Co.  Lttt.  9^.. 

Hob.  296. 

•  Gibfoo*s  Britain, 

u  in  bit  BrUanma. 

tSeld    of  titb.  9.4. 

a  laft.  6461 

V  Hob  a^^a 

(18)  When  the  JioichLiy  or  the  diftrid  over  which  the  biihop  es<« 

crcifed  his  fpiritual  fuadlionsy  was  divided  iato  lefler  portions  for 

the  fuperintendance  of  his  clergy,  a  word  of  fimilar  import  was 

adopted,  farokbia^    And  in  ancient  times,  Mr.  Selden  thinks,  the 

woxds  were  ufed  indifcrimioately.    Bwm.  Ec*  L.  59« 

layji 
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lays  It  down,  that  parifhes  were  firft  crcflcd  by  the  cottticil 
of  Lateran,  which  was  held  A.D.  1 1 79.  Each  widely  differ* 
lag  from  the  other,  and  both  of  them  perhnps  from  thi 
truth ,  which  will  probably  be  found  in  the  medium  betweei 
the  two  extremes.  For  Mr.  Selden  has  clearly  fiiewn  ^^  tha* 
the  clergy  lived  in  common  without  any  di? ifion  of  parifhen 
long  after  the  time  mentioned  by  Camden.  And  it  appear 
from  the  Saxon  laws,  that  parifhes  were  in  being  long  be 
fore  the  date  of  that  council  of  Lateran^  to  which  they  an 
afcribed  by  Hobart* 

We  find  the  diftinftion  of  pariflies,  nay  cvea  of  mother 
churches,  fo  early  as  in  the  laws  of  king  Edgir,  about  th< 
year  970.     Before  that  time  the  confecration  of  tithes  was  ic 
general  zrrW/rtfry/  that  is,  every  man  paid  his  own  (as  wal 
before  obferved)  to  what  church  or  parilh  he  pleafed.     But 
this  beiag  liable- to  be  attended  with  either  fraud,  or  at  leuH 
caprice,  in  the  perfons  paying ;  and  with  either  jealouGcs  01 
mean  compliances  in  fuch  as  were  competitors  for  receiving 
them ;  it  was  now  ordered  by  the  law  of  king  Edgar  %  that 
•*  dentvr  emnes  dedmae  primariae  tcclejiae  ad  quam  parochia  per* 
♦*  tinet/'    However,  if  any  thane,  or  gre^t  lord,  had  a  churcbf 
within  his  own  demefnes,  diftin£l  from  the  mother -churchy 
In  the  nature  of  a  private  chapel;  then,  provided  fuch  church 
had  a  coemetery  or  confecrated  place  of  burial  belonging  to 
it,  he  might  allot  one  third  of  his  tithes  for  the  maintenance 
of  the  officiating  miniiler :  but,  if  it  had  no  coemetery.  the 
thane  muft  himfelf  have  maintained  his  chaplain  by  fome 
other  means ;  for  in  fuch  cafe  ali  his  tithes  were  ordained  to 
be  paid  to  the  primariae  eccleftae  or  mother-church  *. 

This  proves. that  the  kingdom  was  then  generally  cli- 
vided  into  pariQies  \  which  diviGon  happened  probably  not 
all  at  once,  but  by  degrees.  For  it  fcenis  pretty  clear  and 
certain,  t!iat  the  boundaries  of  pariQies  were  originally  afccr- 
iained  by  thofe  of  a  manor  or  manors:  Hnce  it  very  feldom 

S  of  tithti,  C.  9.  "  «/ii//.f.  2.    Se  aifothelawtofking 

^  f.  2,  CfuittU*  «•  XI.  ibovlthe  yea.  1030. 

happens 
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Happens  that  a  manor  extends  itfelf  over  move  pariihes  thai^ 

«ne,  though  there  are  often  many  manors  in  one  pari(h  (19). 

The  lords,  as  chriftianity  fpread  itfelf^  began  to  build 

^burches  upon  their  own  demefnes  or  waftes^  to  accommo- 

bte  their  tenants  in  one  or  two  adjoining  lordlhips }  and,  in 

Mrder  to  have  divine  fervtce  regularly  performed  therein^ 

ibEged  all  their  tenants  to  appropriate  their  tithes  to  the 

naintenance  of  the  one  officiating  miiiifter,  in  dead  of  leaving 

hem  at  liberty  to  diftribute  them  among  the  clergy  of  the 

Uocefe  in  general ;  and  this  tra£l  of  land,  the  tithes  whereof 

vere  fo  appropriated,  formed  a  diflin£t  parifli.    Which  will 

well  enough  account  for  the  frequent  intermixture  of  pari&es 

9ne  with  another.     For,  if  a  lord  had  a  parcel  of  land,  de* 

tached  from  the  main  of  his  eftate,  but  not  fufficient  to  form 

a  parifh  of  itfelf,  it  was  natural  for  him  to  endow  his  newly 

cre£ied  church  with  the  tithes  of  thofe  disjointed  lands;  efpew 

ciaUy  )f  no  church  was  thea  built  in  any  lordfltip  adjoinbg 

to  thofe  outlying  parcels. 

Thus  parifhes  were  gradually  formed,  and  pariih  churches 
endowed  with  the  tithes  that  arofe  within  the  circuit  aflign« 
cd.  But  fome  lands,  either  becaufe  they  were  in  the  hands 
of  irreligious  and  carelefs  owners,  or  were  fituate  in  forefts 
and  defart  places,  or  for  other  now  unfearchable  reafons^ 
^ere  never  united  to  any  pariih,  and  therefore  continue  to 
this  day  extraparochial  \  and  their  tithes  are  now  by  imme« 
morial  cuftom  payable  to  the  king  inftead  of  (he  bi(hop,  in 
truft  and  confidence  that  he  will  diftribute  them  for  the  g^ 
sieral  good  of  the  church ' ;  yet  extraparochial  waftes  and 
marOi-Iands,  when  improved  and  drained,  are  by  the  ftatute 
17  Geo.  U.  c.  37.  to  be  aiTefTed  to  all  parochial  rates  in  the 
parifli  next  adjoining.  And  thus  much  for  the  ecclefiaftical 
divifion  of  this  kingdom. 

*■  t  Inft.  647*    a  Rep.  44.    Cro.  Ells.  511. 


(19)  But  at  prefent  the  boundaries  of  the  one  afford  no  evidence 
or  inference  vihatcver  of  the  boundaries  of  the  other. 
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2.  Thb  civil  divifion  of  the  territory  of  England  U  into 
counties,  of  thofe  couoties  into  hundreds,  of  rhofe  han^reds 
into  tithings  or  towns.  Which  divifion,  as  it  now  ftands^ 
feems  to  owe  it's  original  to  king  Alfred :  who,  to  prevent  the 
fapia»  and  diforders  which  formerly  prevailed  in  the  realm, 
mftitttted  tithings;  fo  called,  horn  the  Saxon,  becaufe^m 
irccholdecs  with  their  families  compofed  one.  Thefe  all  dwek 
together,  and  were  fureties  cr  free  pledges  to  the  king  for  the 
good  behaviour  of  each  other ;  and  if  any  ofience  was  coni* 
mitted  in  their  diilriji,  they  were  bound  to  have  the  offender 
forthcoming  ^  And  therefore  antiently  no  man  was  fuffered 
to  abide  in  England  above  forty  days,  unlefs  he  were  enrolled 
in  fome  tithing  or  decennary  «.  One  of  the  principal  inha* 
bxtants  of  the  tithing  is  annually  appointed  to  prefide  over  the 
reft,  being  called  the  tithing-man,  the  headborough,  (words 
vhich  fpeak  their  own  etymology,)  and  ip  fome  countries  the 
borfliolder,  or  borough's-ealder^  being  fuppofed  the  difcreeteil 
snan  in  the  borough,  to^n,  or  tithing  ^. 

Tithings,  towns,  or  vills  (20),  are  of  the  fame  fignification 
in  law ;  and  are  faid  to  have  had,  each  of  them,  originally  k 
church  and  celebration  of  divine  fervice,  facramcnts,  and 
burials  *;  though  that  feems  to  be  rather  an  ecclefiaftical, 

^  Fltt.  X.  47.  Thit  the  laws  of  king  <*  /».&  decetmalifidtjuffione  dtbebant  tffi 

Bdwttd  the  confrfibri  r.  %o,  very)uftly  "  uni'oirji,  &(,*"' 

CBtickd  **  fitmma  et  maxima  fseitrifasg  ^  M<rr.  c  x.  ^3. 

*'  f^  f*^n>  9mn»  fittu  firfm^9  fufii"  4  Finch.  L.  8. 

'*  noUar  i^-^^iuu  boe  meda  fiebat^  qttod  •   1  Inft.  i  x  5* 


(ao)  In  the  13  and  14  Car.  11.  c.  12.,  which  provides  that  when 
a  pariih  is  fo  large  that  it  cannot  have  the  benefit  of  the  overlceit 
and  provifion  for  the  poor  appointed  by  the  43  EUz.  c.  2.9  tw0 
Overfeers  may  be  appointed  for  cvrty  townfliip  or  village  in  fuch 
parifii.  In  this  ftatute  the  words  town/hip  and  viffa^e  have  always 
t)een  thought  fynonimous.  But  it  has  been  held  that  wherever 
diexe  k  a  conftable,  there  is  a  townfhip.  ( i  T.  /?.  376. )  Parifhes 
in  fome  counties,  as  in  part  of  Bedfbrdfliire,  ixc  divided  into 
tithings.    (z  Lwkrff  51  x.) 

dMa 
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•tlian  'a  cml  diftinf^ion.  The  word  fovni  or  vill  ia  indeed, 
by  the  alteration  of  times  aiid  languagei  now  become  a  ge^ 
jierical  term>  comprehending  under  it  the  feveral  fpecie^  of 
cities^  boroughsy.and  common  tow|ks«  A  chf  ie  a  town  in- 
corporated,  which  is  or  hath  been  tfaeiee  of.  a  biftop:  ao4 
though  the  biOioprick  be  diflblvedi  as  at  Weftmitif^er  (2 1 ),  y^ 


•>w- 
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(21)  TVeflmmfter  was  one  of  thp  new  Lifhopricks  created  by 
'Henry  VI II.  out  of  the -revenues  of  the  dilTolved  monaftoies. 
{2  Burn,  E.  Z.  78.)  Thomas  Thirlby  w^a  the  only^bifliop  that  ever 
filled  that  fee;  {Godw.  Com.  de  Pr£f,  570.)  he  futrendered  tke 
bifhoprick  to  Ed*  VI.  30  March  15 50,  and  on  the  fame  day  it  was 
.diflblved  and  added  again  to  the  biihoprick  of, London.  {Rym.Foed* 
.15  torn-  p.  222.)  Queen  Mary  afterwards  filled  the  church  with  Be- 
mcdidline  monks^  and  £liz.  by  authority  of  parliaroenty  turned  it  iotp 
a  collegiate  church  fubject  to  a  dean ;  but  it  retained  the  name  of 
city,  not  perhaps  becaufe  it  had  been  a  biihop's  fee^  but  becaufe,  in 
the  letters  patent  eredhng  it  into  a  bifhoprick,  king  Henry  declared, 
Xfolumm  itaque et per pr<efentes  onUnamm  quod ecchfia  tathedralU'etfedit 
epifcopalisy  ac  quod  iota  'villa  noftra  JVefimonafteril  Jit  civitaSf  ipfam* 
^uedvkdtam  Wc/lmonq/lern  vocari  et  nomiuari  volwitui  et  dtcemimusm 
There  was  a  fimila^  claufe  in  •  favour  of  the  other  five  ntw-crcatetf 
cities,  viz.  Cheiler,  Peterborougb,  Oxford,  Gloucefter,  and  BriftoL 
The  charter  for  phefler  is  in  Gdff,  Cod,  1449 ;  and  that  for  Oxford 
in  Rym.  Foed,  14  torn.  754.     Lord  Coke  feems  anxious  to  rank 
Cambridge  among  the  cities^  becaufe  he  finds  it  called  civitaM  in 
an  antient  record,  which  he  *'  thought  it  good  to  mention  in  re- 
^  membrace  of  liis  love   and  duty,  alma  matri  aeadenu£  Cantth 
«*  $rigis,**     {Co,  Lttt.  109.)     The  late  learned  Vinerian  profef- 
for  of  Oxford  has  produced  a  decifive  authority  that  cities  and 
hiihops'  fees  had-  not  originally  any  neceflary  connedkion  with  each 
other. — ^It  is  that  of  Ingulphus,  who  relates  that  at  the  great  coun- 
cil affemblcd  in  1072,  to  fettle  the  clcvim  of  precedence  between  the 
two  archbiftjops,  it  was  decreed  that  biihop^'  fees  Oiould  be  tranf- 
fcrrcd  from  towns  to  cities.  ( 1  Woodd,  302. )    In  WiL  Malm.  Scrips 
^ng,  p.  2 14.  it  IS  CQiiceJum  5/?  epifcopis  de  vtllh  tranfire  in  crvitatet* 
,    The  accidental  coincidence  of  the  fame  (or  nearly  the  fame)  nunu 
ter  of  bifhops  and  cities  would  naturally  produce  the  fuppofitio9 
that  they  w^re  conneded  together  as  a  ueceffary  caufe  and  effe^ 
It  k  certainly  (as  ^Ir.  Wooddefon  obf^rves)  a  ftroi^  QonfinnaVii9 
of  this  authority,  that  the  fame  diflindionis  not  paid  to  biftiopV  feea 

.     -  in 


^4^  /^l^  Laws  ^ENdtAff  9.  114 

ftai  it  re&aiiteth  a  city  ^  A  borough  h  now  underdood  to 
be  a  town,  either  corporate  or  not,  that  fendeth  burgefles  to 
parliament  <•  Other  towns  there  are,  to  the  number  fir  Ed- 
wanl  Coke  fay*  *  of  8803,  which  arc  neither  cities  nor  bo- 
roughs ;  f6me  of  whifch'  have  the  privileges  of  markets,  and 
others  not ;  but  both  are  equally  towns  in  law.  To  fcveral 
of  thefe  towni*  there  are  ffnall  appendages  belonging,  called 
hamlets ;  whitb  are  taken  notice  of  in  the  ftatute  of  Exeter  *, C  ^  '5  ] 
which  makes  frequent  mention  of  entire  viHs,  demi-vilb, 
and  hamlets.  Entire  vills  fir  Henry  Spelman  ^  conjefturcs 
to  have  confifted  of  ten  freemen,  or  frank^pledgcs,  dcmi-vills 
of  five,  and  hamlets  of  Jefs  than  five.  Thefe  little  collec- 
tions of  hdtifes  ate'fdtnetimes  under  the  fame  adminiflration 
as  the  town  itfelf,'Tometimes  governed  by  fcparate  officers;' 
in  which  laft  cafe  they  are,  to  fome  purpofes  in  law,  looked 
upon  as  cHftind  tbwnfhips.  Thefe  towns,  as  was  before 
hinted^  contained  each  originally  but  one  parifii,  and  one 
titbing ;  though  many  of  them  now,  by  the  encreafe  of  in- 
habitants, are  divided  into  feveral  parifhes  andtithings;  and, 
fblnetimes,  where  there  is  but  one  parifh  there  are  two  or 
inore  vills  or  ti things, 

'  As  ten  families  of  freeholders  made  up  a  town  or  tithing, 
lb  ten  tithings  compofbd  a  fuperior  divifion,  called  a  hun- 
dred, as  confiding  of  ten  times  ten  families.  The. hundred 
is'gtfveriied  by  an  high  conftable  or  bailiff,  and  formerly  there 
Was  regtdarly  held  in  it  the  hundred  court  for  the  triat  of 

CMkfes,   though  now  fallen  <  into  difufe.     In  fome  of  the* 

,         .      •     •  • 

J./  Co.  Litt.  109.  *  14  E4W  I. 

$  Litt.  ^  264.  fc  Gloir.  274, 

b  I  Inft..ii6*  , 


in  Ireland.-— Mr.  Hargrave  in  his  notes  to  Co.  Litt.  no.  proves, 
that,  although  Weibninfter  k  a  city, .  and  has  fent  citizeas  to  par- 
liameat  fiooe  the  time  of  £d.  VI.  it  never  was  incorporated ;  and 
this  is  a  ilriking  inftance  in  contradi^ion  to  the  learned  opiuioQi 
there  referred  to,  viz.  that  the  king  could  not  grant  within  ume  of 
memory  to  any  place  the  right  of  fending  members  to  parliament 
without  firft  creating  that  plage  a  corporatioo. 

.  ■    :  more 


tis  Of  the  C^JSWtVLiu  fubjeS  tt      In  trod. 

more  northem  covudet  tfaefe  hirndttdi  are  caOcAwqieflh 
takes '  (22). 

The  fubdivifion  of  hundreds  into  tithingf  teemi  to  be  QKlft 
jfieculiarly  the  invention  of  Alfred :  the  iaftitiuion  of  bun-^. 
dreds  themfelyes  he  rather  introduced  than  inve^led*  For 
they  feem  to  have  obtained  in  Denmark  "^i  and  we  find  lihat 
in  France  a  regulation  of  this  fort  was  made  ^bote  two  him* 
dred  years  before ;  fet  on  foot  by  Clotharius  and  ChiUebeit^ 
nfiih  a  view  of  obliging  each  diftri£t  to  aafwer  for  the  rob? 
beries  committed  in  it's  own  divifion*  Thefe  dhifions  wete^ 
in  that  country,  as  well  military  as  civil :  and  ^;lch' contained 
a  hundred  freemen,  who  were  fubjed  to  an  officer  called  the 
centenarius  i  a  number  of  which  cenUnarii  weiie  themielret 
{[  1 16  ]  fubje£i  to  a  fuperior  officer  called  the  count  or  eomei  \  And 
indeed  fomething  like  this  inllitution  of  hundreds  nay  be 
traced  back  as  far  as  the  antient  Germans,  from  whom  were 
derived  both  the  Franks  "who  becan;^  mafters  of  Gaul,  and 
the  Saxons  who  fettled  in  England :  for  both  the  thing  and 
the  name,  as  a  territorial  afTemblage  of  perfoni,  from  whieh 
afterwards  the  territory  itfelf  might  probably  receive  its  de« 
nomination,  were  well  known  to  that  warlike  people*  <<  Cente^ 
««  ni  exjingulis  pagis  funt^  idque  ipjkm  utter  fuos  vocmOuTi  H 
<<  fUodprifM  numetusfuU^  jam  nrnnen  et  honor  ifi  V 

An  indefinite  number  of  thefe  hundreds  make  up  a  eouiity' 
or  (hire.  Shire  is  a  Saxon  word  fignifying  a  divifioo  \  bat » 
county,  comkatus,  is  plainly  derived  from  comoi,  the  count 
of  the  Franks;  that  is,  the  earl,  or  alderman  (as  the  Saxons 
called  him)  of  the  (hire,  to  whom  the  government  of  it  wae 

1  Seld.  in  Fortefif  c.  2^.  a  Montefq.  Sp.  L«  30.  17. 

n  Seld.  tit.  of  honour.  1.  5.  3.  *  Tacit.  d4  mmk<,  Gtmuau  €• 


(22)  Et  quod  AngU  'oocmt  hwrdredwfif  comtatus  Torifl^rti  Lttt* 
fdn/biref  Notiingbam/biret  Letcefter/hire^  H  Nortbamptonfinre^  voeant 
mtapentaebium  {LL  Edw,  c.  33.).  And  it  proceeds  to  explain  why 
they  are  called  fo,  vns.  becanfe  the  people  at  a  public  meeting 
confirmed  their  union  with  tke  governor  by  touching  his  weapon 
or  lance* 

9  intruded* 
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introfted.  *  This  he  ufually  exerciled  bj  hia  deputy,  ftill 
caUed  in  Latin  vke-cotnes^  and  in  Englifli,  the  flieriff,  Oirievef 
or  ihire-reeve,  fignifying  the  oflker  of -the  dire  $  upon  whom 
hj  procei«  of  time  the  civil  adminiftration  of  it  is  now  totally 
<leTolTed«  In  feme  counties  there  is  an  intermediate  divi- 
£00,  between  the  fhire-  and  the  hundreds,  as  lathes  in  Kent» 
and  rapes,  in  Sufiex,  eaeh  of  thent  containing  about  three  at. 
four  hundreds  apiece*  Tbefe  had  formerly  their  lathc*reeT€« 
and  rape-recvesy  affcing  ki.fubordination  to  the  Ihire-reeve. 
Where  a  county  is  ditidf  d  into  threi  of  thefe  intermediate 
.Jurifdidions,  they  are  called  trithings  p»  which  were  an^ 
tiently  governed  by  «  trithing-reeve.  Thefe  trithings  ftHl 
fubfift  in  the  large  county  of  York,  where  by  an  eafy  cor- 
ruption they  are  denominated  ridings  ;  the  north,  the  eaft, 
and  the  weft-riding.  The  number  of  counties  in  England 
and  Wales  have  been  different  at  different  times :  at  prefent 
they  are  forty  in  England,  and  twelve  in  Wales. 

Th4Ree  of  thefe  counties,  CheAer,  ^Durham,  and  Lancaf- 
ter,  are  called  counties  palatine.  The  two  former  are  fuch 
by  prefcription,  or  immemorial  cuftom;  or,  at  leaft  as  old 
as  the  Norman  cenqueft^:  the  latter  was  created  by  kingC  HI 
Edward  III,  in  favour  of  Henry  Plantagenet,  firft  earl  and 
then  duke  of  Lancafter';  whofe  heirefs  being  married  to 
Jdin  of  Gant  the  king's  fon,  the  franchife  was  greatly  en- 
larged and  confirmed  in  parliament  *,  to  honour  John  of 
Gant  himfelf,  whom,  on  the  death  of  his  father-in-law,  the 
king  had  alfo  created  duke  of  LaHcafter  ^  Counties  palatine 
are  fo  called  a  palatto ;  becaufe  the  owners  thereof,  the  earl 
of  Chefter,  the  bifhop  of  Durham,  and  the  duke  of  Lancaf- 
ter,  had  in  thofe  counties  jura  regalia^  as  fully  as  the  king 
hath  in  his  palace  \  regalem  poteftatem  in  omnibus^  as  Brae- 
ton  exprefles  it ".  They  might  pardon  treafons,  murderS|  and 

P  LL.  Edvf.  e.  34.  •  Cart*  36  Edw.  IJL  jr.  9. 

q  S«ld.  tit.  hon.  s.  5.  S.  t  Pat.  51  Edto.  Ill,  m.  33.   Piowrf. 

r  Pat.  »5  Edw.  IIL   p.  I.  «r.  18.  215.     7  Rym.  13s. 

Seid.  ibui,  Saadford*s  gcQ.  hitt.  112.  u  /.  3.  ^.  S.  §4. 
4  loft.  204« 

felonies; 
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felonies  \  they  appointed  all  juc^gea  and  jaftices  of  tike  peace; 
aU  writ^  ani!/indi£kmeiits  ran  in  their. namesy  at  in  other 
counties  in  the  king^s ;  and  all  oiltnces  were  faid  to  be  done 
againft  their  peace,  and  not,  as.  in  other  places^  cwurm  p^ctm 
domni  regis  ^«  /^nd  indeed-,  by  the  antient  bw,  in  all  pecuiiar 
jurildidions,  o&cnces  were  faid  to  be  done  dgaioft  his  peaoe 
in  uhofe  court  they  were  tried  :  in  a  court-leet,  cmtrapaum 
domim  /  in  the  court  of  a  corporation,  co$tra  pacem  UGvorumg 
in  the  (hertiF's  pourt  or  tourn,  ewUra  pticem  vke-^tmitis*, 
Thefe  palatine  privileges  (fo  fimilarto  the  regal  independent 
jurifdidions  u&irped  by  the  great  barons  on  the  continent, 
during  the  weak  and  infant  (late  of  the  firft  feodal  kingdoms 
in  Europe  i^)  were  in  all  probability  originally  granted  to  the 
counties  of  Chefter  and  Durham,  becaufe  they  bordered  upon 
inimical  countries,  Wales  and  Scotland  :  in  order  that  the 
inhabitants,  having  judice  adminiftercd  at  home,  might  not 
be  obliged  to  go  out  of  the  county,  and  leave  it  open  to  the 
enemy's  incurfions  \  and  that  the  owners,  being  encouraged 
by  fo  large  an  authority,  might  b^  the  more  watchful  in  it's 
defence.  And  upon  this  account  alfo  there  were  formerly  two. 
£  Xi8  2  other  counties  palatine,  Pembrokeihire  and  Hexhamfliire;  the 
latter  now  united  with  Northumberland :  but  thefe  were  abo« 
li(hed  by  parliament,  the  former  in  27  Hen.  VIIL  the  latter 
in  14  £liz.     And  in  27  Hen.  VIII,  likewife,  the  powers  be* 
fore  mentioned  of  owners  of  counties  palatine  were  abridged; 
the  reafon  (or  their  continuance  in  a  manner  ceaGng ;  though 
ftill  all  writs  are  witnefled  in  their  names,  and  all  forfeitures 
for  treafon  by  the  common  law  accrue  to  them  >• 

Of  thefe  three,  the  county  of  Durham  is  now  the  only 
one  remaining  in  the  hands  of  a  fuDje£t.  For  the  earldom 
of  Chefter,  as  Camden  teftifies,  was  united  to  the  crown  by 
Henry  III,  and  has  ever  Gnce  given  title  to  the  king's  eldeft 
fon.  And  the  county  palatiiiei  or  duchy,  of  Lancafter,  was 
the  property  of  Henry  Bolingbroke,  the  fon  of  John  of 

V  4  IniV.  204.  J  Robertfon.  Ch.  Y.  i.  6o. 

>t  Seid.  iff  Htng,  magn*  f .  x.  '4.  Inft.  205. 

u  Gant^ 
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GaiKf  at  the  time  when  he  wrefted  the  crown  frpm  king 
Richard  II,  and  aflumed  the  title  of  king  Henry  IV.  But  he 
was  too  prudent  to  fufFer  this  to  be  united  to  the  crown;  left 
if  he  lofl  one^  he  fliould  lofe  the  other  alfo.  For,  as  Plow- 
den*  and  fir  Edward  Coke^  obferve,  <<  he  knew  he  had  the 
•(  duchy  of  Lancafter  by  fure  and  indefeafible  title,  but  that 
^^  his  title  to  the  cvown  was  not  fo  afliired :  for  that  after 
•*  the  deceafe  of  Richard  II  the  right  of  the  crown  was  in  the 
«*  heir  of  Lionel  duke  of  ChTcncCf  fecond  fon  of  Edward  III ; 
•*  John  of  Gant,  father  to  this  Henry  IV,  being  but  the 
**  fourth  fon.**  And  therefore  he  procured  an  a£k  of  parlia- 
ment, in  the  firft  year  of  his  reign,  ordaining  that  the  duchy 
of  Lancafter,  and  all  other  his  hereditary  e dates,  with  all  their 
royalties  and  franchifes^ihould  remain  to  him  and  his  heirs  for 
ever ;  and  (hould  remain,  defcend,  be  adminiftered,  and  go- 
verned, in  like  manner  as  if  he  never  had  attained  the  regal 
dignity :  and  thus  they  defcended  to  his  fon  and  grandfon^ 
)Eieary  V  and  Henry  VI;  many  new  territories  and  privileges 
being  annexed  to  the  duchy  by  the  former  <:.  Henry  VI  being 
attainted  in  i  Edw.  IV,  thid  duchy  was  declared  in  parlia- 
ment to  have  become  forfeited  to  the  crown '',  and  z%  the 
£une  time  an  ^Qi  was  made  to  incorporate  the  duchy  of  Lan-  [119  3 
cafter,to  continue  the  county  palatine  (which  might  otherwife 
have  determined  by  the  attainder^)  and  to  make  the  fame 
parcel  of  the  duchy  :  and,  farther,  to  veil  the  whole  in  king 
Edward  IV  and  his  heirs,  kings  of  England^  for  ever;  but 
under  a  feparate  guiding  and  governance  from  .the  other  in- 
heritances of  the  crown.  And  in  i  Hen.  VII  another  zQl 
was  made,  to  refume  fuch  part  of  the  duchy  lands  as  had 
been  difmembcred  from  it  in  the  reign  of  Edward  IV,  and 
to  veft  the  inheritance  of  the  whole  in  the  king"  and  his  heirs 
forever,  as  amply  and  largely,  and  in  like  manner,  form,  and 
condition,  feparate  from  the  crown  of  England  and  poiTeifion 
of  the  fame,  as  the  three  Henries  and  Edward  IV,  or  any  of 
them,  had  and  held  the  fame^ 

•  115.  •  I  Ventr.  157. 

b  4  Inft.  205*  f  Some  have  entertained  an  opinion 

c  Varl,  %  Hen.  V,  n,  30.  3  Hen,  V,     (Plowd.  220,  i,  2.      Lamb.  ArtbAon* 

V.  15.  23  V  4  Inft-  «o6.)  that  by  this  aft  the 

•'»d  I  VMtr.  j(55.  'igbt  of  the  duchy  vetted  only  in  the  «*• 

Vol.  I.  L                                                    '«»^*4 
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The  ifle  of  £1^  is  not  si  county  palatinCt  though  fomctimes 
crroneoufly  called  fo,  but  only  a  royal  franchife :  the  bilhop 
having,  hy  grant  of  king  Henry  the  firft,  jura  regalia  within 
the  ifle  of  Ely ;  whereby  he  exercifes  a  jurifdi&ion  OTcr  all 
caufeS)  as  well  criminal  as  civil  <• 

[^  1 20  3  There  are  alfo  counties  corporate :  which  are  certain  cides 
and  towns,  fome  with  more,  fome  with  lefs  territory  annexed 
to  them ;  to  which  out  of  fpecial  grace  and  favour  the  kings 
of  England  have  granted  the  privilege  to  be  counties  of  them* 
felves,  and  not  to  be  comprized  in  any  other  county;  but  to 
be  governed  by  their  own  (herifFs  and  other  magiftrates,  fo 
that  no  officers  of  the  county  at  large  have  any  power  to  in- 
termeddle therein.  Such  are  London,  York,  Bridol,  Nor- 
^ch,  Coventry,  and  many  others  (23).  And  thus  much  of 
the  countries  fubje£t  to  the  laws  of  England. 

twralf  and  not  in  the  poUtkal  perfon  of  duchy  of  Lincafter  was  by  no  means 
king  Henry  VII,  as  formerly  in  that  of  thereby  made  a  feparate  inhetitmce  fmm 
Henry  IV  ^  and  was  dcfcendible  to  his  the  reft  of  the  royal  patrimony  f  fince  it 
,  natuxal  heirs,  independent  of  the  fuccef-  defcended  with  the  crown,  to  the  half- 
fion  to  the  crown.  And,  if  this  notion  blood  in  the  inftances  of  queen  Mary  ud 
were  well  founded,  it  might  have  be-i  queen  Elisabeth :  which  it  could  not 
come  a  very  curious  queftton  at  the  time  have  done,  as  the  cftate  of  a  mere  dul&e 
of  the  revolution  in  j688,  in  whom  the  of  Lancafter,  in  the  common  courfe  of 
right  of  the  duchy  remained  after  king  legal  defcent.  The  better  opinion  there- 
Jameses  abdication,  and  previous  to  the  fore  feems  to  be  that  of  thofe  judges,  who 
attaincer  of  the  pretended  prince  of  hrld  (Plowd.  a2i.)  that  notwithftand« 
Wales.  But  it  is  obfervaVie,  that  in  the  ing  the  ilatute  of  Hen.  VII.  (which  was 
fame  z€t  the  duchy  of  Cornvt^aU  is  alfj  only  an  a^  of  refamption)  the  duchy 
,  vefted  in  king  Henry  VII  and  bis  heirs;  ftill  remained  as  eftablidied  by  the  ad  of 
which  could  never  be  intended  in  any  Edward  IV  ;  feparate  (torn  the  ochcf 
event  to  be  feparated  from  the  inherit-  pofleAons  of  the  crown  in  order  and 
ance  of  the  crown.  And  indeed  it  governmeac,  but  united  in  point  of  ia- 
fcems  tn  have  been  undcrftood  very  early  heritance. 
after  the  ftatute  of  Hecry  VII,  that  the        t  4  Inft.  iso. 


(23)  3  Geo.  I.  c/  5.  for  the  regulation  bf  the  office  of  flicrifFsy 
enumerates  twelve  cities,  and  five  towns,  whidi  are  counties  of 
themfelves,  and  which  have  confequently  their  own  (herifFs.  The 
cities  are,  London,  Chefter,  Briftol,  Coventry,  Canterbury, 
Exeter,  Gloucefter,  Litchfield,  Lincoln,  Norwich,  Worccftcr, 
York.  The  towns  are  Kingfton-upon-Hull^  NottiDghaaif  Ncvi^ 
f:aftle-upon«TTnej  Pool,  Southampton. 
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LAWS    OF    ENGLAND. 


BOOK      THE      FIRST. 


OF    THE    RIGHTS    OF    PERSONS, 


CHAPTBR      THE      FIRST. 

OF     THE      ABSOLUTE      RIGHTS     OF 

INDIVIDUALS. 


THE  obje&s  of  the  laws  of  England  are  fo  rerj 
numerous  and  extenfive^  that,  in  order  to  confider 
them  with  any  tolerable  eafe  and  perfpicuity,  it 
will  be  ncceflary  to  diftribute  them  methodically, 
under  proper  and  diftin£l  heads }  avoiding  as  much  as  poi&ble 
divifions  too  large  and  comprehenfive  on  the  one  hand,  and 
too  trifling  and  minute  on  the  other;  both  of  which  are 
equally  productive  of  confufion. 

L  2  Nowy 


122  .The  Rights  Book  I. 

Now,  as  municipal  law  is  a  rule  of  ciril  condud,  com- 
manding wh^t  is  righti  and  prohibiting  what  is  wrong  \  te 
as  Cicero*)  and  after  him  our  Braxton  ^i  ha^e,  exprefled  it» 
fanBta  jujta^  juhens  hmejla  et  prohiberu  contraria  ;  it  follows^ 
that  the  primary  and  principal  objc£ls  of  the  law  are  rights 
and  WR0NG6.  In  the  profecution  therefore  of  thefe  com* 
mentaries,  I  (hall  follow  this  very  firaple  and  obvious  divi- 
(ion ;  and  fljall  in  the  fird  place  cdnGder  the  rigbti  that  are 
commanded,  and  fecondly  the  wrongs  that  are  forbidden,  by 
the  laws  of  England. 

Ri&HT^  are  however  liable  to  another  fubdivifion :  being 
either,  firft,  thofe  which  concern  and  are  annexed  to  the 
perfons  of  men,  and  are  then  called  jura  perfotiarum  or  the 
rights  of  perfons  i  or  they  arc,  fecondly,  fucb  as  a  man  may 
acquire  over  external  objeds,  or  things  unconnected  with  hit 
perfon,  which  are  (tiled  jura  rerum  or  the  rights  of  things. 
,^rongs  alfo.are  divifible  into,  firft,  private  wrongs^  w)|ich 
being  an  infringement  merely  of  particular  rights,  concern 
individuals  only,  and  are  called  civil  injuries ;  and  fecondly^ 
public  wrongs,  which,  being  a  breach  of  general  and  public 
rights,  afFe£i:  the  whole  community,  and  are  called  crimen 
and  mifdemefnors. 

The  objects  of  the  laws  of  England  falling  into  this  four- 
fold diviiion,  thcprefent  commentaries  will  therefore  con(ift 
t)f  the  four  following  parts!  i.  The  rights  of  perfofis ;  wiA 
the  means  whereby  fuch  rights  may  be  either  acquired  or 
loft.  2.  The  rights  cf  things :  with  the  means  alfo  of  acquiring 
and  lofing  them.  3.  Private  wrongs,  or  civil  injuries;  with 
^he  means  of  redreUing  them  by  law.  4.  Public  wrongs,  or 
-crimes  and  m'ifdeniefnors  \  with  the  meanrof  prevention  and 
:puni(hment  ( i }. 

»  II  PhtTtpp,  ti*  fc  A  I.  c.  3. 
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( I )  The  diflin6iion  between  private  wrongs  and  pubUc  wrongs  19 
more  intelligible,  and  more  accurately  limited  by  the  nature  of  the 
fubjefts,  than  tlie  diftinftion  between  the  rights  of  things ^  and  the 
rights  of  perfons  :  for  aU  rights  whatever  muft  be  the  rights  of 
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W)£  are  now»  firft,  to  confider  the  rights  of  perfins  t  with 
the  means,  of  acquiring  and  lofing  them. 

Now  die  rights  of  perfons  that  are  commanded  to  be  ob-  C  123  ^ 
ierved  b]r  the  municipal  law  are  of  two  forts :  firft,  fuch  aa 
are  due  frmm  every  citizen,  which  are  ufuallj  called  civil 
duties  i  aodi  fecondly,  fuch  as  belong  to  him,  which  is  the 
more  popular  acceptation  of  rights  or  Juni.  Both  may  indeeci 
be  comprized  in  this  latter  divifion  ;  for,  as  all  focial  duties 
are  of  a  relative  nature,  at  the  fame  time  that  they  arc  due 
fivm  OQe  man,  or  fet  of  men,  they  muft  alfo  be  due  to  zn4 
other.  But  I  apprehend  it  will  be  more  clear  and  eafy,  to 
confider  msmy  of  them  as  duties  required  from,  rather  than  , 
as  rights  belonging  to,  particular  perfons.  Thus,  for  in-t 
ftaBce,  allegiance  is  ufually,  and  therefore  moft  eafily,  conf 
fidered  as  the  duty  of  the  people,  and  profe^ign  as  the  duty 
of  the  magiftrate ;  and  yet  they  are  reciprocally,  the  rights  as 

certain  perfons  to  certain  things.  Every  right  is  annexed  to  tf 
certain  character  or  relation,  which  each  individual  bears  in  fociety. 
The  rights  of  kings,  lords,  judges,  hu/bands,  lathers,  heirs,  puxv 
chafers,  and  occupants  are  all  dependent  upon  the  refpe&ivc  cluu- 
raders  of  the  claimants.  Thefe  rights  might  again  be  divided 
into  rights  to  poflefs  certain  things,  and  the  rights  to  dp  certain 
adUons.  This  latter  dafs  of  rights  conftitute  powers  and  autho* 
rity.  But  the  diflin£lion  of  rigbis  of  ferjtmf  and  rights  of  things  in 
the  firft  two  volumes  of  the  Commentaries,  fcems  to  have  no  other 
difference  than  the  antithefis  of  the  expreffion,  and  that  too  reftin^ 
upon  a  foleciixn ;  for  the  /xpreffion,  rights  of  things,  or  a  right 
o^a  horfcy  is  contrary  to  th^  idiom  of  the  £ngh*(h  language :  we 
&y,  invariably,  a  right  to  a  thing.  The  diilindion  intended  by 
the  learned  Judge,  in  the  6rft  t^o  volumes,  appears,  in  a  grei^ 
degree,  to  be  that  of  the  rights  of  perfons  in  public  ftations,  and 
the  rights  of  perfons  in  private  relations.  Bnt  as  the  order  of 
legal  fubjeds  is,  in  a  great  meafure,  arbitrary,  and  does  not  admit 
of  that  mathematical  arrangement,  where  one  propofition  gene- 
rates another,  it  perhaps  would  be  difficult  to  difcover  any  method 
more  fatisfadory,  than  that  which  the  learned  Judge  has  purfued, 
and  which  was  firfi  fuggeiled  by  lord  C*  J*  Hale.  See  Hal^i 
Asu4ifi*  9f*h€  Law* 
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well  a$  dudes  of  each  odier.    Allegiance  is  the  right  of  th^ 
iDagiftrate>  and  prote£kion  the  right  of  the  people. 

Persons  alfo  are  divided  by  the  law  into  either  natural 
perfonsy  or  artificial.  Natural  perfons  are  fuch  as  the  God 
df  nature  formed  us ;  artificial  are  fuch  as  are  credited  and 
devifed  by  human  laws  for  the  purpofes  of  fociety  and  go- 
vernment, which  are  called  corporations  or  bodies  politic. 

The  rights  of  perfons  confidered  in  their  natural  capacities 
are  alfo  of  two  forts,  abfolute,  and  relative.  Abfolute,  which 
•re  fuch  as  appertain  and  belong  to  particular  men,  merely 
as  individuals  or  fingle  perfons :  relative,  which  ^re  incident 
to  them  as  members  of  fociety,  and  ftanding  in  various  rela« 
tions  to  each  other*  The  firft,  that  is,  abfolute  rights,  will 
be  the  Xubjefl  of  the  prefent  chapter. 

Bt  the  abfolute  rights  of  individuals  we  mean  thofe  which 
9ire  fo  in  their  primary  and  ftri£teft  fenfe ;  fuch  as  Would 
belong  to  their  perfons  merely  in  a  ftateof  nature,  and  which 
every  man  is  entitled  to  enjoy,  whether  out  of  fociety  or  in  it. 
But  with  regard  to  the  abfolute  duties^  which  man  is  bound 
|[  1^4  ]  to  perform  confidered  as  a  mere  individual,  it  is  not  to  be 
expe£^ed  that  any  human  municipal  law  ihould  at  all  explain 
or  enforce  them.  For  the  pnd  and  intent  of  fuch  laws  being 
only  to  regulate  the  behaviour  of  ipankind,  as  they  are  mem* 
bers  of  (ociety,  and  (land  in  yarjous  relations  to  each  other, 
they  have  confequently  no  concern  with  any  other  but 
focial  or  rekitive  duties.  Let  a  man  therefore  be  ever  fo 
abandoned  in  his  principles,  or  vicious  in  his  pra&ice,  pro- 
vided he  keeps  his  wickednefs  to  himfelf,  and  does  not  offend 
againft  the  rules  of  public  decency,  he  is  out  of  the  reach  of 
human  laws.  But  if  he  makes  his  vices  public,  though  they 
be  fuch  as  feem  principally  to  affeft  himfclf,  (as  drunkennefs, 
or  the  like,)  they  then  become,  by  the  bad  example  they  fct, 
of  pernicious  eScGts  to  fociety  ;  and  therefore  it  is  then  the 
t>ufinefs  of  human  laws  to  corre£k  them.  Here  the  circum- 
{tancc  of  publication  is  what  alters  the  njijture  pf  the  cafe. 

7  .  -  Pidi/if 
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PuUic  fobricty  is  a  relative  duty,  and  therefore  enjoined  bj 
our  laws ;  private  fobricty  is  an  abfolute  duty,  which,  whe- 
ther it  be  performed  or  not,  human  tribunals  can  never 
know ;  and  therefore  they  can  never  enforce  it  by  any  civil 
£in£lion  (2).  '  Qut  with  refpe£l  to  rights,  the  cafe  is  differ- 
ent. Human  laws  define  and  enforce  as  well  chofe  rights 
which  belong  to  a  man  conGdered  as  an  individual,  as  thofe 
which  belong  to  him  confidered  as  related  to  others. 

For  the  principal  aim  of  fociety  is  to  protedl  individuals  in 
the  enjoyment  of  thofe  abfolute  rights,  which  were  vcQed  in 
them  by  the  immutable  laws  of  nature ;  but  which  could 
not  be  preferved  in  peage  without  that  mutual  afTiftance  and 
intercoiirfe,  which  is  gained  by  the  inftitution  of  friendly  and 
focial  communities.  Hence  it  follows,  that  the  fir  (I  and  pri- 
mary end  of  human  laws  is  to  maintain  and  regulate  thefe 
abfolute  rights  of  individuals.  Such  rights  as  are  focial  and 
relative  rcfult  from,  and  are  poftcrior  to,  the  formation  of 
.dates  and  focieties:  fo  that  to  maintain  and  regulate  thefe,  is 
clearly  a  fubfequent  confideration.  And  therefore  the  prin- 
cipal view  of  human  law  is,  or  ought  always  to  be,  to  ex- 
plain, prote£l,  and  enforce  fuch  rights  as  are  abfolute,  which 
in  themfelves  are  few  and  fimple;  and  then  fuch  rights  as  [  125  } 
are  relative,  which,  arifing  from  a  variety  of  connexions,  will 
be  far  more  numerous  and  more  complicated.  Thef<^  will  take 
up  a  greater  fpace  in  any  code  of  laws,  and  hence  may  ap«- 
pear  to  be  more  attended  toj  though  in  reality  they  are  not^ 
than  the  rights  of  the  former  kind.   Let  us  therefore  proceed 

mm^^^m^i^^^  I  II  \      m^  —  ■^■■■^■1  I  I  ■  ■  I      ■   I       ■      ^         ■■«  ■        ■    ^1    ^^,^M^^^^— ,^^^^,^— i^M^,^^^^— ^M^^ 

(2)  This  diftindlion  feems  tq  convey  a  do<E^rine  that  can  hardly 
bear  examination,  or  be  reconciled  with  found  law  and  morality. 
The  circumilance  of  publication  as  evidence  of  (hamelefs  profligacy 
and  hardened  depravity,  may  alter  the  nature  of  the  punifhment, 
but  cannot  alter  the  intrinfic  criminality  of  the  vicious  ad^.  What. 
ever  is  pernicious  to  fociety  as  an  example,  muit  neceflarily  be 
vicious  and  d^ftrufUve  in  itfdf.  What  is  ruinous  and  criminal  tp 
repeat  and  follow,  muil  alfo  be  ruinous  and  criminal  to  commencet 
Human  laws  prohibit  every  where  the  guilty  a£iion,  but  punifti- 
ment  can  only  he  the  confequence  of  detedion. 

L  4  to 
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to  examine  how  fat  all  law6  ought,  and  how  far  the  laws  of 
England  afiually  do,  take  notice  of  thefe  abfolute  rights,  and 
provide  for  their  lading  fecurity. 

The  abfolute  rights  of  man,  coniidered  as  a  free  agent, 
endowed  with  difcemment  to  know  good  from  evil,  and  with 
power  of  choofing  thofe  meafures  which  appear  to  him  to  be 
moft  defirable,  are  ufually  fummed  up  in  one  general  appel- 
lation, and  denominated  the  natural  liberty  of  mankind. 
This  natural  liberty  confifts  properly  in  a  power  of  adding  as 
one  thinks  fit,  without  any  reftraint  or  control,  unlefs  by 
the  law  of  nature ;  being  a  right  inherent  in  us  by  birth) 
and  one  of  the  gifts  of  God  to  man*at  his  creation,  when  he 
endu«d  him  with  the  faculty  of  free-will.  But  every  man, 
when  he  enters  into  fociety,  gives  up  a  part  of  his  natural 
liberty,  as  the  price  6f  fo  valuable  a  purchafe  ;  and,  in  con* 
fideration  of  receiving  the  advantages  of  mutual  commercCi 
obliges  himfelf  to  conform  to  thofe  laws,  which  the  commu- 
nity has  thought  proper  to  eftablifh.  And  this  fpecies  of 
legal  obedience  and  conformity  is  infinitely  more  defirable 
than  that  wild  and  favage  liberty  which  is  facrificed  to  obtain 
it.  For  no  man,  that  confiders  a  moment,  would  wifli  to  re- 
tain the  abfolute  and  uncontrolled  power  of  doing  whatever 
he  pleafes :  the  confequence  of  which  is,  that  every  other 
man  would  alfo  have  the  fame  power ;  ^nd  then  there  would 
be  no  fecurity  to  individuals  in  any  of  the  enjoyments  of  life, 
Political  therefore,  or  civil  liberty,  which  is  that  of  a  member 
of  fociety,  is  no  other  than  natural  liberty  fo  far  reftrained 
by  human  laws  (and  no  fartherVas  is  neceffary  and  expedient 
for  the  general  advantage  of  the  public  ^.  Hence  we  may 
colle£l  that  the  law,  which  retrains  a  man  from  doing  mif- 
£  126  ]  chief  to  his  fellow-citizens,  though  it  diminifhes  the  natural) 
increafes  the  civil  liberty  of  mankind ;  but  that  every  wanton 
and  caufelefs  reftraint  of  the  will  of  the  fubjed,  whether 
pra£lifed  by  a  monarch,  a  nobility,  or  a  popular  aflembly,  is 
a  degree  of  tyranny  :  nay,  that  even  laws  themfelvcs,  whc- 
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^r  made  with  or  without  our  confent,  if  thcf  feguhte  and 
Cdnftsatn  our  condu£l  in  matters  of  mere  indifferencei  wtti^ 
out  anjr  good  end  in  vtew^  are  regulations  deftm^Uve  of  II. 
l>erty:  whereas^  if  any  public  advantage  can  arife  from  ob- 
ferving  fuch  precepts,  the  control  of  our  private  inclinations^ 
in  one  or  two  particular  points,.wilI  conduce  to  preferve  our 
general  freedom  in  others  of  more  importance ;  by  fupporcv 
ing  that  date  of  fociety*  which  alone  can  fecure  our  inde- 
pendence. Thus  the  ftatute  of.  king  Edward  IV  ^,  vhick 
forbad  the  fine  gentlemen  of  thofc  times  (under  the  degree 
of  lord)  to  wear  pikes  upon  their  flioes  or  boots  of  more  than 
two  inches  in  length,  was  a  law  that  favoured  of  oppreffion; 
becaufe,  however  ridiculous  the  fafiiion  then  in  ufe  might 
appear,  the  reftraining  it  by  pecuniary  penalties  could  lervc 
no  purpofe  of  common  utility.  But  the  ftatute  of  king 
Charles  II  %  which  prefcribes  a  thing  feemingly  as  indif- 
ferent, (a  drefs  for  the  dead,  who  are  all  ordered  to  be 
buried  in  woollen,)  is  a  law  confident  with  public  liberty | 
for  it  encourages  the  ftaple  trade,  on  which  in  great  meafure 
depends  the  univerfal  good  of  the  nation.  Sothatlaw*^ 
when  prudently  framed,  are  by  no  means  fubverfive  but 
rather  introdufiftiTe  of  liberty;  for  (as  Mr,  Locke  has  well 
obferved')  where  there  is  no  law  there  is  no  freedom.  But 
then,  on  the  other  hand,  that  conftitujtion  or  frame  of  go- 
vernment, that  fyftem  of  laws,  is  alone  calculated  to  main- 
tain civil  liberty,  which  leaves  the  fubje<^  entire  mailer  of 
his  own  condu£i,  except  in  thofe  points  wherein  the  public 
good  requires  fome  dire&ion  or  reftraint  (3). 

*  3  Kdw.  IV.  €.5,  ^  on  Gov.  p.  i.  §  57. 

*  30  Car.  II.  ft*  2.  c.  3* 


,(3)  This  fe6Uon  ia  one  of  the  very  few  intelligible  defcriptiioni 
of  liberty,  ^hich  have  hitherto  been  communicated  to  the  world* 
Though  declamation  and  eloquence  in*aU  ages  have  exhaufted  t|ieir 
ftores  upon  this  favourite  theme,  yet  reafbn  has  made  fo  little  frOb 
grels  in  afcejtaining  the  nature  and  boundaries  of  liberty,  that 
there  are  very  few  authors  indeed,  either  of  this  or  of  any  other 
^UOtry,  which  can  furnifh  the  iludious  and  ierious  reader  witk 
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Trb  idea  and  practice  of  this  poiiticai  or  dvil  liberty  floo* 

rifli  in  tbeir  kigheft  vigour  in  diefe  kingdoms,  where  i^  falls 

C  '2?  ]  litlie  (hort  of  perfe£lion,  and  can  only  be  loft  or  deftrojed  by 


a  clear  and  conilflent  account  of  this  idol  of  mankind.  Thoufandt 
worfhlp  it,  and  are  even  ready  to  offer  their  blood  as  a  facrifice  to 
ft,  under  the  form  of  a  tree,  a  cap,  or  a  cockade.  Thefe  fooUfh 
fyrabols,  with  various  watchwords  of  fedition  equally  unmeaning*, 
may  enflame  the  paf&ons  of  the  vulgar  ior  a  time,  when  pra£):ifed 
upon  by  all  the  artifices  of  dciigning  and  wicked  men^  aad  may 
jbipprefs  the  voice  of  reafon  and  fobriety,  but  the  confequenccs  arc 
too  terrible  to  lail  long.  Anarchy  muft  reform  ittelf,  or  in  a 
qountry  where  every  crime  is  committed,  and  where  neither  life* 
perfon,  nor  property  is  fecure,  in  fuch  a  war  of  all  againft  all,  each 
for  his  own  fake  will  foon  demand  a  truce,  and  offer  articles  of 
capitulation. 

This  fubjeft  defenres  a  difcuflion  much  more  extenfive  than  the 
Kmits  of  a  note  \^  admit,  in  which  it  would  not  be  difficult  to 
prove  that  Englifhmen  at  prefent  poifefs  every  fpecies  of  liberty  in 
a.  higher  degree  than  ever  was  enjoyed  in  any  other  country,  and 
jcyen  in  a  degree  unknown  to  their  ancefton.  But  I  ihall  here 
briefiy  fubjoin  the  different  notions  conveyed  by  the  wcurd  Ueriy^ 
which  even  by  the  mo&  eminent  writers  and  orators  are  generally 
confounded  together. 

The  Ubertas  quteUibet  facienSf  or  ^he  liberty  of  doing  every  thing 
which  a  man's  pafiions  urge  bim  to  attempt,  or  his  ftrcngth  enables 
him  to.  effeft,  Is  favage  ferocity ;  it  is  the  liberty  of  a  tyger  and 
not  the  liberty  of  a  man. 

**  Moral  or  natural  liberty  (in  the  words  of  Burkmaquf,  eh.  j. 
«*  f,  15.)  is  the  right  which  nature  gives  to  all  mankind  of  di£. 
••  pofing  of  their  perfons  and  property  after  the  manner  they  judge 
*<  moil  confonant  to  their  happinefs,  on  condition  pi  their  a&jhg 
•*  within  the  hmits  of  the  law  of  nature,  and  that  they  do  not  any 
•*  way  abufe  it  to  the  prejudice  of  any  other  men." 

This  is  frequently  confounded,  and  even  by  the  learned  Judge 
In  this  very  feftion,  with  favage  liberty. 

■'  Civil  liberty  is  well  defined  by  our  author  to  be  "  that  of  a  mcm- 
•«  ber  of  fociety,  and  is  no  other  than  natural  Uherty  fo  far  reilrained 
•*  by  human  laws  (and  no  farther)  as  is  neceffary  and  expedient 
*•  for  the  general  advantage  of  the  public^" 

Mr; 
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Ae  foDf  or  demerits  of  it's  owiser :  the  legiflaturc,  and  of 
courfe  the  laws  of  Engbind,  being  pecaliarly  adapted  to  the 
parefervatioD  of  this  ineftimable  bleffing  even  in  the  meaneft. 


Mr.  Palcy  begins  his  excellent  chapter  upon  civU  liberty  with 
the  followinig  deEnition :  '*  Civil  liberty  is  the  not  being  retrained 
**  by  any  law,  byt  what  conduces  in  a  |;reater  degree  to  the  public 
^  welfare."     B.  vi.  c.  5. 

The  archbifliop  of  York  has  de&ied  **  civil  or  legal  liberty  to. 
*'  be  that  which  confifls  in  a  freedom  from  all  rellraints  except 
**  fuch  as  eftablifhed  law  impofes  for  the  good  of  the  community^ 
**  to  which  the  partial  good  of  each  individual  is  obUged  to  give 
••*  place." — (A  fermon  preached  Feb.  21,  1777,  p.  19.) 

All  thefe  three  definitions  of  civil  liberty  arc  clear,  diflindt,  and 
rational^  and  it  is  probable  they  were  intended  to  convey  cxa6ti7, 
the  fame  ideas ;  but  I  am  incL'ned  to  think  that  the  definition" 
giTen  by  the  learned  Judge  is  the  moft  perfe£^,  as  there  are  many 
reftraints  by  natural  law,  wbich^  though  the  eftabliHied  law  dpei- 
not  enforce,  yet  it  docs  not  vacate  and  remove. 

In  the  definition  of  civil  Liberty  it  ought  to  be  underflood,  or 
rather  expreffed,  that  the  reftraints  introduced  by  the  law  fhould' 
he  equal  to  all,  or  as  much  fo  as  the  naturic  of  things  will  admit.    ' 

Political  liberty  may  be  defined  to  be  the  fecurity  with  which, 
from  the  conftitution,  form,  and  nature  of  the  eftabliflied  govern-, 
mcut,  the  fubjefls  enjoy  civil  liberty.  No  ideas  or  definitions  arc 
more  diflinguifhable  than  thofe  of  civil  and  political  liberty ;  yet 
they  are  generally  confounded ;  and  the  latter  cannot  yet  claim 
an  apprat>riate  name. — The  learned  Judge  ufes  political  and  civtf 
liberty  indifcriminately ;  but  it  would  perhaps  be  convenient  iinU 
formly  to  ufe  thofe  terms  in  the  refpedive  fenfes  here  fuggefle^ 
or  to  have  fomc  fixed  fpccific  denominations  of  ideas,  which  in 
dieir  nature  are  fo  widely  different. — ^The  lail  fpecies  of  liberty  has 
probably  more  than  the  reft  engaged  the  attention  of  mankind* 
and  particularly  the  people  of  England-  Civil  liberty,  which  Is 
nothing  more  than  the  impartial  adminiftration  of  equal  and  expe- 
dient laws,  they  have  long  enjoyed  nearly  to  as  great  an  extent 
as  can  be  expeded  under  any  human  eilabUfhment. 

But  fome  who  are  zealous  to  perpetuate  thefe  ineftimable  bleilingf 
of  civil  liberty,  fancy  that  our  political  liberty  may  be  augmented 
}>y  leforms^  or  what  they  deem  improvements  in  the  conftitution 

of 
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iiibje£l.  Very  diderent  from  the  noderti  conftitntioos  of  otlier 
ftates,  tAi  the  contioeiit  of  Europet  and  from  the  genius  of 
die  imperial  law ;  whigh  in  general  are  calculated  to  reft  an 


of  the  government*  Men  of  fuch  opinions  and  difpofitions  ther^ 
will  be»  and  perhaps  it  is  to  be  wiflied  that  there  ihould  be,  in  all 
times*  But  before  any  fcrious  experiment  is  made,  we  ought  to 
be  convinced  by  little  lefs  than  mathematical  demonftration,  that 
•wc  (hall  not  facrifice  fubflance  to  form,  the  end  to  the  means,  or 
exchange  prefent  pofTeilion  for  future  profpeAs*  It  is  true,  that 
civil  liberty  may  exi(L  in  perfe6bon  under  an  abfolute  monarch, 
according  to  the  well-known  verfe : 

FalUtur  egrepo  qulfquu  fub  prindpe  cre£t 
Serukium.     Nuntptam  Ubartat  graiior  extai 
^uamfub  rege  pio»  .Clavd* 

But  what  fecunty  can  the  fubje6b  have  for  the  virtues  of  his  fnc* 
cefTor  I  Civil  liberty  can  only  be  fecure  where  the  king  has  no 
power  to  do  wrong,  yet  aU  the  prerogatives  to  do  good.  .Under 
fuch  a  king,  with  two  houfes  of  parliament,  the  people  of  England 
hjive  a  firm  reliance  that  they  will  retain  and  tranfmit  the  bleflings 
of  civil  and  political  liberty  to  the  lated  pofterity.  - 

There  is  another  common  notion  of  liberty,  which  is  nothing 
more  than  a  freedom  from  confinement.  This  is  a  part  of  civil 
liberty,  but  it  being  the  moft  important  part,  as  a  man  in  a  gaol 
can  have  the  excrcHe  and  enjoyment  of  few  rights,  it  is  «a1  c^'^^^p 
called  Uberiy, 

But  wher^  impnfonment  it  neceflary  for  the  ends  of  public 
jailice,  or  the  fafcty  of  the  community,  it  is  perfedly  cpnfiilent 
with  civil  liberty.  For  Mr.  Paley  has  well  obferved  that,  "  it  is 
<<  not  the  rigour,  but  the  inexpediency  of  laws  and  a^  of  autho- 
«*  rity,  which  makes  them  tyrannical.**  (B.  vi.  c.  5.) 

This  ia  agreeable  to  that  notion  of  civil  liberty  entertained  by 
Tacitus,  one  ivho  was  well  acquainted  with  the  principles  pf  hu** 
man  nature  and  human  governments,  when  he  fays,  Gotbonei  reg^ 
nantur  paulo  jam  adduQius^  quam  cstem  Gtrmanorum  gaUa^  nondwn 
iamenfupra  Isbcriatem*     De  Mor.  Ger,  c.  43. 

It  is  very  furprifing  that  the  learned  Commentator  ihould  cite 
vith  approbation  (p.  6.  and  125.)  and  that  Montefquieu  Ihould 
adopt  (b.  xi.  c.  13.)  that  abfurd  definition  of  liberty  given  in  Ju^ 
tmian's  IniUtutes ;  Facubas  ejus,  juod  cmque  facere  Ijbet^  nifi  qmd 
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arbitrary  and  defpotic  power,  of  controlliiig  the  aAions  of  the 
fubje£^i  in  the  princei  or  in  a  few  grandees.  And  this  fpiric 
of  liberty  is  fo  deeply  implanted  in  our  conftitution,  and 
rooted  even  in  our  very  foil,  that  a  flave  or  a  negro,  the  mo- 
menc  he  lands  in  England,  falls  under  the  protection  of  the 


vif  aut  jure  prohlhetur.  In  every  country ,  and  under  all  circum- 
fiances,  the  fubjedt^  poffcfs  the  liberty  defcribed  by  this  definition. 

When  an  innocent  negro  is  feized  and  chained,  or  is  driven  to  his 
daily  toil  by  a  mercilefs  mailer,  he  ilill  retains  this  fpecies  of  liberty, 
or  that  little  power  of  a<^ion,  of  which  force  and  barbarous  laws 
have  not  bereft  him.  But  we  mufl  not  have  recourfe  to  a  fyflem 
of  laws,  in  which  it  is  a  fundamental  principle,  quod  prlncifi  pUuidif 
L^i  haba  vigorem^  for  correA  notions  of  liberty. 

So  far  the  Editor  thought  it  proper  to  fugged  to  ,thc  fludent 
the  different  fignifications  of  the  word  liierij  ;  a  word  which  it  is 
of  the  utmoil  importance  to  mankind  that  they  fhould  clearly 
comprehend :  for  though  a  genuine  fpirit  of  liberty  is  the  nobleft 
principle  that  can  animate  the  heart  of  man,  yet  h*berty,  in  all 
times,  has  been  the  clamour  of  men  of  profligate  lives  and  defpe- 
rate  fortunes :  Falso  llhertatu  vocabulum  obtendi  ab  its,  qui  pri' 
vaim  degenereSf  in  publicum  exitiofif  nihUJpeif  nifi  per  difcordkas  ha* 
leant  \  (Tac.  ii  Ann.  c.  17.) — ^Thc  firfl  fentcncc  of  Hooker's 
Ecclefiaftical  Polity  contains  no  lefs  truth  and  eloquence :  '*  He 

-  *^  that  goeth  about  to  perfuade  a  multitude,  that  they  are  not  fo 
<*  well  governed  as  they  ought  to  be,  (hall  never  want  attentive 
«<  and  favourable  hearers." 

This  fubjeft  might  be  elucidated  by  various  ihilances, particularly 
fix>m  the  laws  and  conftitution  of  this  country;  and  the  Editor  can* 
tiot  but  chenfh  even  a  confident  hope,  that  th^y  who  acquire  the 
moft  intimate  acquaintance  with  thofe  laws  and  that  conllitutiofi, 
wtU  always  be  the  mofl  convinced*  that  to  be  free,  is  to  live  'in  a 
country  where  the  laws  are  juft,  expedient,  and  impartially  ad- 

-  tniniftered,  and  where  the  fubjefls  have  perfe6l  fecurity  that  they 
will  ever  continue  fo  ;  and,  allowing  for  fome  flight  and  perhaps 
inevitable  imperfe^ions,  that  to  be  free,  is  to  be  born  and  to 
Hve  under  the  Englifh  conftitution.     Ham  ret^netif  qu^fo^  ^tritei, 

•  fuam  ^x>bfi  tanquam  bdreditaiem^  m^joret  veflri  re/iquerurU.  Cit. 
4  PhiL  .     ::  .     J  .     .       .   .  ^    ' 

-•.-.,  9  ^aws. 
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iaws^  and  fo  far  becomes  a  freeman  < ;  though  the  mafter'i 
light  to  his  fervice  may  p^Uy  (till  continue  (4). 

The  abfolute  rights  of  every  Eilglilhmati»  (which,  takefi 
in  a  political  and  extenfivc  fenfe,  are  ufually  called  their  liber- 
•de&y)  as  they  are  founded  on  nature  and  reafon,  fo  they  are 
coeval  with  our  form  of  government;  though  fubjecl  at  times 
to  fluduate  and  change:  their  eftablifliment  (excellent  as  it 
is)  being  ftill  human*  At  fome  times  we  have  feen  them  de- 
prefled  by  overbearing  and  tyrannical  princes ;  at  others  fo 
.luxuriant  as  even  to  tend  to  anarchy,  a  worfe  (late  than  ty- 
lanny  itfelf,  as  any  government  is  better  than  none  at  all  (5), 
But  the  vigour  of  our  free  conftitution  has  always  dc^livered 
the  nation  from  thefe  embarrafTments :  and,  as  foon  as  the 
convulfions  coufequent  on  the  ftruggle  have  been  over,  the 
balance  of  our  rights  and  liberties  has  fettled  to  iA  proper 
level  \  and  their  fundamental  articles  have  been  from  time  to 
time  aflerted  in  parliament,  as  often  as  they  were  thought  to 
be  in  danger. 

t  Salk.  666.     See  ch.  14. 


(4)  It  18  not  to  the  foil  or  to  the  air  of  England  that  negroes  are 
iodebted  for  their  Hberty,  bnt  to  the  efEcacy  of  the  writ  of  ha* 
has  corpus  J  which  can  only  be  executed  by  the  (heriffin  an  Englilh 
county. «->  I  do  not  fee  how  the  mafter^s  right  to  the  ferrice  can 

.  poffibly  continue ;  it  can  only  arife  from  a  contrary  which  the  negro 
m  a  ftate  of  flavery  is  incapable  of  entering  into  with  his  mafter* 
See  page  425. 

(5)  Lonl  Camden  concluded  his  judgment  in  the  cafe  of  general 
warrants  in  the  fame  words :  ''  One  word  more  for  ourfelves ;  we 
•*<  are  no  advocates  for  libels ;  all  governments  mull  fet  their  faces 
*<  againft  them,  and  whenever  they  come  before' us  and  a  jury,  we 
^  (hall  b%  our  £eioes  againft  them ;  and  if  juries  do  not  prevent  them, 
^  they  may  prove  fatal  to  h*berty,  defboy  government,  and  intio^ 
^  duce  anarchy ;  but  tyranny  is  better  than  anarchy,  and  the  worit 
4i  gQVfnuneat  better  than  none  at  alL"    2  WUf.  292* 

I'^EST^ 
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t^msT,  by  the  great  charter  of  liberties,  which  was  obtain* 
cdy  fword  in  hand,  from  king  John,  and  afterwards,  with 
fome  alterations,  confirmed  in  parliament  by  king  Henry  the 
third,  .his  foiw  Which  charter  contained  very  few  new 
grants;  but,  as  fir  Edward  Coke^  obferves,  was  for  the  moft 
part  declaratory  of  the  principal  grounds  of  the  fundamental  £  laS  ] 
laws  of  England  ( 6).  Afterwards  by  the  ftatute  called  ctrnfir^ 
nuxtw  cawtarum  ^^  whereby  the  great  charter  is  direfbed  to  be, 
allowed  as  the  common  law;  all  judgments  contrary  to  it  are 
declared  void;  copies  of  it  are  ordered  to  be  fent  to  all  cathe« 
dral  churches,  and  read  twice  a  year  to  the  people ;  and  fen« 
tence  of  excommunication  is  dire£led  to  be  as  conftantly  de- 
nounced againft  all  thofe  that  by  word,  deed,  or  counfel,  a£l 
contrary  thereto,  or  in  any  degree  infringe  it.  Next,  by  a 
multitude  of  fubfequent  corroborating  (latutes,  (Gr  Edward 
Coke,  I  think,*  reckons  thirty- two*',)  from  the  firft  Edward  ' 
to  Henry  the  fourth.  Then,  after  a  long  interval,  by  thepe^ 
tition  0/ right  i  which  was  a  parliamentary  declaration  of  the 
liberties  of  the  people,  aflented  to  by  king  Charles  the  firft  ia 
the  beginning  of  his  reign.  Which  was  clofely  followed  bj 
the  ftili  more  amp]e  conceilions  made  by  that  unhappy  prince 
to  his  parliament,  before  the  fatal  rupture  between  them ; 
and  by  the  many  falutary  laws,  particularly  the  habeas  corput 
a£l,  pafied  under  Charles  the  fecond.  To  thefe  fuccceded  ih 
bill  of  right^^  or  declaration  delivered  by  the  lords  and  coml 
mons  to  the  prince  and  princcfs  of  Orange  1 3  February  1688*5 
and  afterwards  enafted  in  parliament,  when  they  became  king 
and  queen :  which  declaration  concludes  in  thefe  remarkable 
words;  *^  and  they  do  claim,  demand,  and  infift  upon,  all 
<<  and  Angular  the  premifes,  as  their  undoubted  rights  and 
•'  liberties.**  And  the  aft  of  parliament  itfelf  *  recognizes 
'<  all  and  fingular  the  rights  and  liberties  aflerted  and  dainv- 

h  ^  Inft.  proem.  ^  %  Inft.  proem.  / 

i  25  £dw.  I.  ^  1  W.&M.  ft^a»  c.  2. 
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(6)  Sec  a  fuller  account  of  Magna  Charta,  4  voL  ,p.  424. 

«  od 
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!*  ed  ia  the  faid  declaration  to  be  the  tme^  ttf^etlt^  and  in« 
V  dubiuble  rights  of  the  people  of  this  kingdom*''  Laftlfi 
ihofe  liberties  were  again  affi^rted  at  the  commencement  of 
^  prefent  century,  in  the  aB  dffettlement  %  whereby  the 
<rown  was  limited  to  his  prefent  majeily's  iUuftriqus  houfe : 
"  %xtA,  ibme  new  provifions  were  added,  at  the  fame  fortunate 
aera,  for  better  fecuring  our  religion,  laws,  and  liberties; 
^hich  the  ftatute  declares  to  be  <*  the  birthright  of  the  peo<< 
^^  .pie  of  England,'*  according  to  the  antient  dodlrine  of  the 
cxmimon  law  «• 

[  129  3  Thus  much  for  the  declaration  of  our  rights  and  liber* 
ties.  The  rights  themfelves,  thus  defined  by  thefe  feveral 
fiatutes,  confift  in  a  nnmber  of  private  immunities  \  which 
will  appear,  from  what  has  been  premifed,  to  be  indeed  no 
other,  than  either  that  reftduum  of  natural  liberty,  which  is 
not  required  by  the  laws  of  fociety  to  be  facrificed  to  public 
convenience  \  or  elfethofe  civil  privileges,  which  fociety  hath 
engaged  to  provide,  in  lieu  of  the  natural  liberties  fo  given 
up  by  individuals.  Thefe  therefore  were  formerly,  either  by 
inheritance  or  purchafe,  the  rights  of  all  mankind ;  but,  in 
mod  other  countries  of  the  world  being  now  more  or  lefs  de- 
Jbafed  and  deilroyed,  they  at  prefent  may  be  faid  to  remain, 
in  a  peculiar  and  emphatical  manner,  the  rights  of  the  people 
isf  England.  And  thefe  may  be  reduced  to  three  principal 
or  primary  articles  ;  the  right  of  perfonal  fecurity,  the  right 
of  perfonal  liberty,  and  the  right  of  private  property:  be- 
caule,  as  there  is  no  other  known  method  of  compulfion,  or 
of  abridging  man's  natural  free  will,  but  by  an  infringement 
or  diminmion  of  one  or  other  of  thefe  important  rights,  the 
pseiervation  of  thefe,  inviolate,  may  juftly  be  faid  to  include 
the  prefervation  of  our  civil  immunities  in  their  largeft  and 
moft  estenfive  fenfe. 

I.  The  right  of  perfonal  fecurity  conGfts  in  a  perfon's 
legal  and  unititcrrupted  enjoyment  of  his  life,  his  limbsj  his 
body,  his  health,  and  his  reputation. 

'    *•  ja  &  1 3  W.  111.  c.  »•  »  Plowd,  55. 

.^     '  I.Ll?£ 
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I.  Lil^B  IS  the  immediate  gift  of  God,  a  right  inherefit  hf 
tiatixre  ia  evcr^ individual ;  and  k  begins  in  contemplation  of 
law  as  fi>on  as  an  infant  is  able  toftir  in  the  mother's  woqaib. 
For  if  a  woman  is  quick  wikh  child,  'and,  by  a  potion  or  other- 
wife,  killeth  it  in  her  womb ;  or  if  any  one  beat  her,  where- 
by the  child  dieth  in  her  body,  and  (he  is  delivered  of  a  dead 
child;  this,  though  notmurder  (7),  was  by  the  ancient  law  ho- 
mkide  or  manflaughtcr*.  But  the  inodern  law  doth  not  look 
upon  this  offence  in  quite  fo  atrocious  a  light(8},  but  merely  as  [  130  1 
ft  heinous  mifdemefnor'. 

An  infant  in  ventre  fa  mere^  or  in  the  mother's  womb,  is 
fuppofed  in  law  to  be  born  for  many  purpofes.  It  is  capable 
^f  having  a  legacy,  or  a  furrender  qi  a  copyhold  eftate  made 
to  ic  It  may  have  a  guardian  affigned  to  it^ ;  and  it  is  ena- 
bled to  have  an  eftate  limited  to  it's  ufe,  and  to  take  after- 
wards by  fuch  limitation,  as  if  it  were  then  actually  born'(9}. 
And  in  this  point  the  civil  law  agrees  with  ours  *• 

*  ^f  aHquH  wmHerem  pregnsnttm  per^        P  3  Inft.  50. 
cuffentf  vei  d  vautanu  dtdtr'Ui  per  fuod         4  SUt.  12  Ctr.  U.  c.  24* 
fettnt  ahortivami  Jl  puerptrium  jam  firm         t  Stat.  10  ft  il  W.  III.  c.  i6. 
matumfitrk,  it  maxime  J  fuerit  anitna^        •  S^ui  in  Mteroftmt,  h  jure  eiviti  iat^m 

tttfUy  facit  boHuadium.     BraAon.  /.  3.  iiguntur'tHrerumnaturaeffi^tumdetonm 

U  %l,  ctmmodo  digMur.     Tf.  i.  5.  26. 
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(7)  The  diftindion  between  murder  and  manflaughter  or  feloai- 
out  homicide^  in  the  time  of  Bradon,  was  in  a  great  degree  no- 
minsL  The  punifhment  of  both  was  the  fame ;  for  murder  as 
Well  as  manflaughter,  by  the  common,  law,  had  the  benefit  of 
clergy.     Fqft.  302. 

(8)  But  if  the  chfld  be  born  alive,  and  afterwards  die  in  eanfe- 
quence  of  the  potion  .or  beating,  it  will  be  murder  (3  /i^«  50. 
1  P.  Wms^  *45-)  5  and  of  courfc  thofe  who,  with  a  wicked  intent, 
adminiftered  the  potion,  or  advifed  the  woman  to  take  it,  will  be 
acceOfaiies  before  the  fad,  and  fubjed  to  the  fame  punifhment  as 
the  principal. 

(9)  It  may  have  a  diftributivc  (hare  of  inteftatc  property  even 
with  the  half  blood  (i  Vef.  81.) :  it  is  capable  of  taking  a  devife 
of  land  (2  Atk.  117.  l  Freem.  244.  293.)  :  it  takes  under  a  mar- 
riage fettlcment,  a  provifion  made  for  children  living  at  the  death  of 
the  father  (  x  Fef,  Sj.)*     And  it  has  lately  been  decided,  that  mar- 

Vol.  I.  M  riagc. 
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2.  A  mail's  limbs  (by  which  for  the  prefent  we  only 
.  underftand  thofe  members  lirhich  may  be  ufcfol  to  him  in 
fightf  and  the  lofs  of  which  alone  amounts  to  mayhem  by  the 
.  common  law)  are  alfo  the  gift  of  the  wife  creatori  to  enable 
him  to.  protcA  himfelf  from  external  injuries  in  a  (late  of  na- 
ture.   To.thefe  therefore  he  has  a  natural  inherent  rights 
.  and  they  cannot  be  wantonly  deftzoyed  or  dtfabled  without  a 
manifeft  breach  of  ciri)  liberty* 

Both  tbe  life  and  limbs  of  a  man  are  of  fuch  high  valuc^ 
in  the  eftimation  of  the  law  of  England^  that  it  pardons  even 
homicide  if  committed^  defrndendo^  or  in  order  to  preferve 
them.  For  whatever  is  done  by  a  man,  to  fave  either  life  or 
Member,  is  locked  upon  as  done  upon  the  higheft  neceiSty 
«nd  compulfion.  Therefore  if  a  man  through  fear  of  death 
ot  mayhem  is  prevailed  upbn  to  execute  a  deed,  or  do  any 
other  kgal  a£t ;  thefe,  though  accompanied  with  all  other 
the  requifite  folemnities,  may  be  afterwards  avoided,  if  forced 
upon  him  by  a  well-grounded  apprehenfion  of  lofing  his  life^ 
or  even  his  limbs,  in  cafe  of  his  non*compliance^  And  the 
fame  is  alfo  a  fufficient  excufe  for  the  commiffion  of  many 
mifdemefnors,  as  will  appear  in  the  fourth  book.  The  con« 
ftraint  a  man  is  under  in  thefe  circumftances  is  called  in 
law  dunfs,  from  the  Latin  duHties,  of  which  there  are  two 
L  '3  '  3  forts ;  durefs  of  imprifonment,  where  a  man  adually  lofes  his 
libertyt  of  which  we  (hall  prefently  fpeak ;  and  durefs  ^ 
fttithts,  where  the  hardfliip  Is  only  threatened  and  impending, 
which  is  that  we  are  now  difcourfing  of.  Durefs  per  minqs 
is  either  for  fear  of  lofs  of  life,  or  elfe  for  fear  of  mayhem,  or 
lofs  of  limb.    And  this  fear  muft  be  upon  fufiicient  reafoa; 

^  1  Tuft.  483. 


rtage,  and  the  birth  of  a  pofthmnous  child,  amount  to  a  revocation 
of  a  will  executed  previous  to  tiic  marriage.  (5  T.  It.  49.)  It  takes 
land  by  defcent,  though,  in  that  cafe,  the  prefumptive  heir  may 
enter  and  receive  the  profits  for  his  own  ufe  till  the  birth  of  the 
child  {3  n^tlf.  526.),  which  fecms  to  be  the  only  intercft  it  lofes 
by  it's  fituation.     See  alfo  2  vol.  169. 
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"  iw/r,**  as  Bradon  cxprcffcs  itj  **  fafplcio  cujujlibet  vani  et 
•*  meticul^fi  homntSy  fed  talis  qui  pq/Jit  cadere  in  virum  con/fan-* 
1'  tetitf  ta/is  enim  debet  ejfe  metuty  quiin  fe  contineat  vitae  peri^ 
**  culum^  out  corporis  €ruciatum\'*  A  fear  of  battery,  or 
being  beaten^  though  nerer  fp  well  grounded^  is  no  durefs } 
neither  is  the  fear  of  having  one's  houfe  burned,  or  one's 
'  goods  taken  away  and  deftroyed  ^  becaufe  in  thefe  cafeSf 
fliould  the  threat  be  performed,  a  man  may  have  fatisfa£lian 
by  recovering  equivalent  damages^ :  but  no  fuitable  atone* 
ment  can  be  made  for  the  lofs  of  life,  or  limb  ( i  o).  And  the 
indulgence  (hewn  to  a  man  under  this,  the  principal,  fort  of 
4urefs,  the  fear  of  lofing  his  life  or  limbs,  agrees  alfo  with 
that  maxim  of  the  civiliaw ;  ignofcitur  ei  qui  fanguinem  fuUm 
qualiter  qualiter  redemptum  voluit  \ 

The  law  not  only  regards  life  and  member,  and  protcfls 
every  man  in  the  enjoyment  of  them,  but  alfo  furnifhes  him 
with  every  thing  neceffary  for  their  fupport.  For  there  is  no 
man  fo  indigent  or  wretched,  but  he  may  demand  a  fupply 
fufficient  for  all  the  neceffities  of  life  from  the  more  opulent 
part  of  the  community,  by  means  of  the  feveral  ftatutes  ena£l:« 
cd  for  the  relief  of  the  poor,  of  which  in  their  proper  places. 
A  humane  proviiion ;  yet,  though  dictated  by  the  principles 
6i  fociety,  difcountenanced  by  the  Roman. laws.  For  the 
edi£ls  of  the  emperor  Conftantine  commanding  the  public  to 
maintain  die  children  of  thofe  who  were  unable  to  provide 
for  them,  in  order  to  prevent  the  murder  and  expofure  of  in- 
fants, an  inftitution  founded  on  the  fame  principle  as  our 
foundling  hofpitals,  though  comprized  in  the  Theodofiait 
code^",  were  rejeded  in  Juftinian's  coUe^lion. 

Thbsb  rights,  of  life  and  member,  can  only  be  determined  [1323 
by  the  death  of  the  perfon ;  which  was  formerly  accounted 
to  be  either  a  civB  or  natural  death.    The  civil  death  com- 
menced, if  any  man  was  l^aniihed  pr  abjured  the  realm'  by 

a  /.  ftb  c,  5.  y  /•  ii»  r.  17, 

tr  %  Inft.  4S3.  %  Co.  Litt.  tjj, 

«  Ff,  4Sk.  21. 1* 
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(10)  See  4  v^  30.  . 
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the  procefs  of  the  common  law,  or  entered  into  religicm  $ 
that  isi  went  into  a  monaftery,  and  became  there  a  monk  pro- 
iefled:  in  which  cafes  he  was  abfolutely  dead  in  ktw,  and  his 
next  heir  ihould  have  his  eftate.  For  fuch  bani(bed  man  was 
entirely  cut  oflFfrom  fociety )  and  fndi  a  monk,  upon  his  pny* 
feffion,  renounced  folemnly  all  fecular  concerns:  and  befides^ 
as  the  popiOi  clergy  claimed  an  exemption  from  the  duties  of 
civil  life  and  the  commands  of  the  temporal  magiftratC}  the 
genius  of  the  Engliih  laws  would  not  fuffer  thofe  perfons  to 
enjoy  the  benefits  of  fociety^  who  fecluded  themfelves  from  itj 
and  refufed  to  fubmit  to  it's  regulations  \  A  monk  was  there-* 
fore  accounted  dviliter  thortuus^  and  when  he  entered  into  re« 
ligion  might,  like  other  dying  men,  make  his  teftament  and 
executors;  or,  if  he  made  none,  the  ordinary  might  grant  ad* 
miniftration  to  his  next  of  kin,  as  if  he  were  a^ually  dead  in- 
teftate.  And  fuch  executors  and  adminiftrators  had  the  fame 
power,  and  might  bring  the  fame  actions  for  debts  due /^  the 
religious,  and  were  liable  to  the  fame  afkions  for  thofe  due^vi» 
him,  as  if  he  were  naturally  deceafed  ^.  Nay.  fo  far  has  this 
principle  been  carried,  that  when  one  was  bound  in  a  bond  to 
an  abbot  and  his  fucceflbrs,  and  afterwards  made  hisexecutors 
and  profefled  himfelf  a  monk  of  the  fame  abbey,  and  in  proceis 
of  time  was  himfelf  made  abbot  thereof ;  here  the  law  gavo 
him,  in  the  capacity  of  abbot,  an  a&ion  of  debt  againft  his  own 
executors  to  recover  the  money  diieS  In  fliort,  a  monk  xrtxt^ 
Ugious  was  fo  efledually  dead  in  law,  that  a  leafe  made  even  to 
a  third  perfon,  during  the  life  (generally)  of  one  who  after- 
wards became  a  monk,  determined  by'fudi  bis  entry  into  re- 
ligion: for  which  reaion  leafes,  and  other  conveyances  for  life, 
were  ufually  made  to  m^e  and  to  hold  for  the  term  of  one's 
natural  life"*.  But,  even  in  the  times  of  popery,  the  law  of 
[  133  ]  England  took  no  cognizance  of  profeffkn  in  any  foreiga 
country,  becaufe  the  fgA  could  not  be  tried  in  our  courts*^ 
and  therefore,  fince  thf  Reformation,  this  dtfability  is  held  to 

*  This  was  alio  t  rule  in  die  feodal        b  Litt.  %  aoo. 
law,  /.  A.  /.  2t.  dijiit  ejfe  mUnfeculi,  fid        c  Co.  Litt.  133* 
fiiaiU  4  mitt  Ckryiii  MiC  hmtfe'mmper^     -  *  %  Rep.  4B.  Co.iJtt.  T3a» 

ima  sd  am  fm  aw  ddtt gtrtri  ^ffkkmt  -    ^  Co^JiUt*  i^a. 
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be  aboHflied^ :  a»  U  alio  th«  diCibUtty  of  baoKhment,  confe^ 
qucfit  upon  abjuration^  by  ftatute  21  Jac.I.  c.  a8.  (i  i). 

This  natural  life  being,  as  was  before  obferved,  the  im- 
mediate donation  of  the  great  creator,  cannot  legally  be  dif- 
pofedof  or  deftroyedby  any  individual,  neither  by  the  perfoa 
himfelf,  nor  by  any  other  of  his  fellow- creatures,  merely  upon 
their  own  authority.  Yet  neverthelefs  it  may,  by  the  divine 
permiilion,  be  frequently  forfeited  for  the  breach  of  thofe  laws 
of  fociety,  which  are  enforced  by  the  fan£lion  of  capital  pu- 
niflimeuts  j  of  the  nature,  reftri&ions,  expedience,  and  le- 
gality of  which,  we  may  hereafter  more  conveniently  inquire 
in  the  concluding  book  of  thefe  commentaries.  At  prefent,  I 
(ball  only  obferve,  that  whenever  the  confiitution  of  a  (late  veils 
in  any  man,  or  body  of  men,  a  power  of  deftroying  at  plca- 
fure,  without  tHe  dire^ion  of  laws,  the  lives  or  members  of 
the  fubje£l,  fuch  confiitution  is  in  the  higheft  degree  tyran- 
nical: and  that  whenever  any  taws  dire£l  fuch  deftrudlion  for 
light  and  trivial  caufes,  fuch  laws  are  likewife  tyrannical, 
though  in  an  inferior  degree :  becaufe  here  the  fubje£l  is 
aware  of  the  danger  he  is  expofed  to,  and  may  by  prudei^t 
caution  provide  againft  it.  The  ftatute  law  of  England  does 
therefore  very  ftldom,  and  the  common  law  does  never  in- 
flict any  punifliment  extending  to  life  or  limb,  unlefs  upon  the 
higheft  neceflity  (12}:  and  the  conftitution  is  an  utter  ftranger 

f  1  Salk.  i62« 
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(11)  One  fpecies  of  dvil  death  may  flill  exift  in  this  country ; 
that  isy  where  a  man  by  a6l  of  parliament  is  attainted  of  treafoQ 
or  felony,  and  faving  his  life,  is  banished  for  ever  $  this  lord  Coke 
declares  to  be  a  civil  death.  But  he  ikys,  a  temporary  exile  is 
not  a  civil  death.  Co,  LUt.  133.  And  for  the  fame  reafon  wheif 
a  man  receives  judgment  of  death,  and  afterwards  leaves  the  king* 
dom  for  life,  upon  a  conditional  pardon,  this  feems  to  amount  to 
a  civil  death :  this  pra6Uce  did  not  exfft  in  the  time  of  lord  Coke, 
who  fays,  that  a  man  can  only  lofe  his  country  by  authority  of 
parliament.  Ih» 

(la)  This  is  a  compliment  which,  I  fear,  the  common  law 
does  not  deferve ;  for  although  it  did  not  punifh  with  death  any 

M3  perfoi^ 
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to  any  arbitrary  power  of  killing  or  maiming  the  fubje^^  with- 
out  the  exprefs  warrant  of  law.  **  NuHus  liber  homo^  fays  the 
great  charter*,  "  *aliquo  modo  deftruatur^  tiifi  per  legale  judi' 
<*  cium  parium  fuorum  aut  per  legem  terrae^*  Which  words^' 
**  aliqtso  modo  defiruatur^*  according  to  fir  Edward  Coke  *, 
include  a  prohibition  not  only  of  killings  and  mahnlngy  but 
alfo  of  torturing  (to  which  our  laws  arc  ftrangers)  and  of  every 
opprcflion  by  colour  of  an  illegal  authority.  And  it  is  enabled 
by  the  ftatute  5  Edw.  III.  c.  9.  that  no  man  fliall  be  fore- 
r  134  ]  judged  of  life  or  limb,  contrary  to  the  great  charter  and  the 
law  of  the  land:  and  again,  by  ftatute  a8  Edw.  III.  c.  3. 
that  no  man  fliall  be  put  to  deathj  without  being  brought  to 
anfwer  by  due  proccfs  of  law. 

3.  Besides  thofe  limbs  and  members  that  may  be  necef- 
fary  to  a  man,  in  order  to  defend  himfeff  or  annoy  his  ene- 
my, the  reft  of  his  perfon  or  body  is  alfo  entitled,  by  the  fame 
natural  right,  to  fecurity  from  the  corporal  infults  of  me- 
naces, aiTaults,  beating,  and  wounding)  though  fuch  infults 
amount  not  to  deftru£):ion  of  life  or  member. 

4.  The  prefervatiom  of  a  man's  health  from  fuch  practices 
as  may  prejudice  or  annoy  it;  and 

.  5.  The  fecurity  of  his  reputation  or  good  name  from  the 
arts  of  detra£lion  and  ilander,  are  rights  to  which  every  man 
is  entitled,  by  reafon  and  natural  juftice  ;  (ince  without  th^fe 
it  is  impoffible  to  have  the  pcrfei£k  enjoyment  of  any  other  ad- 
vantage or  right.  But  thefe  three  laft  articles  (being  of  much 
lef:>  importance  than  thcfie  which  have  gone  before, and  thofe 
which  are  yet  to  come)  it  wUl  fuffice  to  have  barely  mentioned 
•among  the  rights  of  perfons:  referring  the  more  minute  dif- 

%  c.  29.  h  2  Inft.  48. 
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perfon  who  could  read,  even  for  any  number  of  murders  or 
other  felonies,  yet  it  infilled  death  upon  every  felon .  who  could 
not  read,  though  his  crime  vvas  the  fteah'ng  ooly  of  twelve-pence 

farthing. 
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cuflion  of  their  feveral  branches^  to  thofe  parts  of  our  com-^ 
mentaries  which  treat  of  the  infringement  of  thefe  rights, 
under  the  head  of  perfonal  wrongs. 

II.  Next  to  perfonal  fecurityi  the  law  of  England  regards* 
aflerts,  and  preferves  the  perfonal  liberty  of  individuals.  This 
perfonal  liberty  confids  in  the  power  of.  loco-motion,  of 
changing  fituation,  or  moving  one's  perfon  to  whatfoever 
place  one's  own  inclination  may  dire£t;  without  imprifon* 
ment  or  reftraintj  unlefs  by  due  courfe  of  law.  Concerning 
which  we  may  make  the  fame  obfervattons  as  upon  the  pre- 
ceding article  j  that  it  is  a  right  ftri£lly  natural ;  that  the 
laws  of  England  have  never  abridged  it  without  fufficient 
caufe ;  and,  that  in  this  kingdom  it  cannot  ever  be  abridged 
at  the  mere  difcretion  of  the  magiftrate,  without  the  explicit 
pcrmiilion  of  the  laws.  Here  again  the  language  of  the  great 
charter^  is,  that  no  freeman  fhall  be  taken  or  imprifoned,  [  135  ] 
but  by  the  lawful  judgment  of  his  equals,  or  by  the  law  of 
the  land.  And  many  fubfequent  old  ftatutesi  exprefsly  dU 
Tcdf  that  no  man  ihall  be  taken  or  imprifoned  by  fuggeftion 
or  petition  to  the  king  or  his  council,  unlefs  it  be  by  legal 
indiAment,  or  the  procefs  of  the  common  law.  By  the  pe* 
tition  of  right,  3  Car.  I,  it  is  enaAed,  that  no  freeman  (hall 
be  imprifoned  or  detained  without  caufe  (hewn,  to  which  he 
may  make  anfwer  according  to  law.  By  16  Car.  I.  c.  10.  if 
any  perfon  be  reftrained  of  his  liberty  by  order  or  decree  qf 
any  illegal  court,  or  by  command  of  the  king's  majefty  ia 
perfon,  or  by  warrant  of  the  council  board,  or  of  any  of  thm 
privy  council ;  he  (hall,  upon  demand  of  his  council,  have 
a  writ  oi  habeas  corpus,  to  bring  his  body  before  the  court  of 
king's  bench  or  common  picas}  who  (hall  determine  whe* 
ther  the  caufe  of  his  commitment  be  ju(l,  and  thereupon 
do  as  to  juftice  (hall  appertain.  And  by  31  Car  XL  c.  2. 
commonly  called  the  habeas  corpus  aif,  the  methods  of  ob- 
taining this  writ  are  fo  plainly  pointed  out  and  enforced,  that, 
fo  long  as  this  ilatute  remains  unimpeached,  no  fubje£b  of 

I  c.  19. 

j  5  £dw.  III.  €•  9.    ^5  Edvf,  III.  ft.  5.  c  4.    »8  £dw.  III.  c«  3. 
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England  can  be  long  detained  in  prifon,  except  in  thofe 
cafes  in  which  the  law  requires  and  juftifies  fuch  detainer* 
And,  left  this  zQ.  (hould  be  eraded  by  demanding  unreafoo*- 
able  bail,  or  fureties  for  the  prifoner's  appearance,  it  is  de- 
clared by  I  W.  &  M.  ft.  2.  c.  2«  that  e^cefliYe  bail  ought 
not  to  be  required. 

Of  great  importance  to  the  public  is  the  prefervation  of  this 
perfonal  liberty :  for  if  once  it  were  left  in  the  power  of  any, 
the  higheft,  magiftrate  to  imprifon  arbitrarily  whomerer  he  op 
his  officers  thought  proper,  (as  in  France  it  is  daily  pradifed 
by  the  crown  ^,)  there  would  foon  be  an  end  of  all  other  rights 
and  immunities.  Some  have  thought,  that  unjuft  attacks,  evea 
upon  life,  or  property,  at  the  arbitrary  will  of  the  magiftrate^ 
[  136  ]  are  l^is  dangerous  to  the  commonwealth,  than  fuch  as  arc 
made  upon  the  perfonal  liberty  of  the  fubje£l.     To  bereave 
a  man  of  life,  or  by  violence  to  confifcate  his  eftate,  without 
aecufation  or  trial,  would  be  fo  grofs  and  notorious  an  zGt 
of  defpotlfm,  as  muft  at  once  convey  the  alarm  of  tyranny 
throughout  the  whole  kingdom:  but  confinement^f  the  pet" 
fon,:by  fecretly  hurrying  him  to  gaol,  where  his  fufiierings 
are  unknown  or  forgotten,  is  a  lefs  public,  a  lefs  ftriking, 
and  therefore  a  more  dangerous  engine  of  arbitrary  govern* 
ment.     And  yet  fometimes,  when  the  ftate  is  in  real  danger, 
even  this  may  be  a  necefTary  meafure.     But  the  happintls  of 
our  Gonftitution  is,  that  it  is  not  left  to  the  executive  power 
to  determine  when  the  danger  of  the  ftate  is  fo  great,  as  to 
render  this  meafure  expedient:  for  it  is  the  parliament  only^ 
orlegiflatite  power,  that,  whenever  it  fees  proper,  can  authorize 
the  crown,  by  fufpending  the  bal^fas  corpus  a£t  for  a  (hort  and 
limited  time,  to  imprifon  fufpe£ted  perfons  without  giving 
any  reafon  forfo  doing  ;  as  the  fenate  of  Rome  was  wont  to 
have  recourfe  to  a  di£kator,  a  magiftrate  of  abfolute  authority, 
when  they  judged  the  republic  in  any  imminent  danger.  The 
decree  of  the  fenate,  which  ufually  preceded  the  nomination 

k  J  have  been  aflured  upon  good  aa-  ieftres  de  eacbtt  were  iHued,  upon  the 
thority,  that,  during  the  mild  adonini-  fingle  ground  of  the  famoui  bulle  mi- 
ibadon  of  cadJBal  Flcvy,  above  54000    lenkus, 

.-  of 


Ch.  I,  «/*  P  E  R  S  O  N  »•  136 

pf  this  magiftratCi  ^^dtntoperam  evnfulesy  ne  quid  refpubllca  detrU 
M  menti  capiat^  was  called  the  fenatus  confultwm  ultimoi  ne" 
£e0itatu^  In  like  manner  this  experiment  ought  only  to  be 
fried  in  cafes  of  extreme  emergency;  and  in  thefe  the  nation 
parts  with  it's  libertv  for  a  while^  in  order  to  prefenre  it  for 
<vcr. 

The  confinement  of  the  perfon,  In  any  wife,  is  an  impri- 
fonment.     So  that  the  keeping  a  man  agaihft  his  will  in  a 
private  houfe,  putting  him  in  the  (locksy  arrediiig  or  forci- 
bly detaining  him  in  the  flreet,  is  an  imprifonment  ^     And 
the  law  fo  much  difcourages  unlawful  confinement,  that  if  a 
man  is  MViAtxdurefs  of  imprifonment  ^  which  we  before  explained 
to  mean  a  compulfion  by  an  illegal  redraint  of  liberty,  un« 
til  he  feals  a  bond  or  the  like ;  he  may  allege  this  durefs,  and 
avoid  the  extorted  bond.  But  if  a  man  be  lawfully  imprifoned, 
and  either  to  procure  his  diiicharge,  or  on  any  other  fair  ac-C  137  ] 
county  feals  a  bond  or  a  deed,  this  is  not  by  durefsof  impri- 
fonment, and  he  is  not  at  liberty  to  avoid  it".     To  make 
imprifonment  lawful,  it  mud  either  be  by  procefs  from  the 
courts  of  judicature,  or  by  warrant  from  fome  legal  officer 
having  authority  to  commit  to  prifon  ;  which  warrant  muft 
be  in  writing,  under  the  hand  and  feal  of  the  magiftrate,  and 
<xprefs  the  cmfes  of  the  commitment,  in  order  to  be  ^a» 
mined  into  (if  neceflary)  upon  a  habeas  corpus.     If  there  be 
no  canfe  exprefled,  the  gaoler  is  not  bound  to  detain  the 
prifoner**.     For  the  law  judges  in  this  rcfpcft^  faith  fir  Ed- 
ward Coke,  like  Feftus  the  Roman  governor  ;  that  it  is  ua- 
reafonable  to  fend  a  prifoner,  and  not  to  fignify  withal  the 
crimes  alleged  agaihft  him. 

A  NATURAL  and  regular  confequence  of  thts  perfonal  li- 
berty 19,  that  every  Englifliman  may  claim  b  right  to  abide 
in  his  own  country  fo  long  as  he  pleafes ;  and  not  to  be 
driven  from  it  unlefs  by  the  fentence  of  the  law.  The  king 
indeed^  by  his  roy^l  prerogative,  may  ifllie  out  his  writ  ne  exeat 

1  2  IiUb  5S9,  **  2  Knft*  4Sa«  *  IkkU  51,  53. 

tegnum^ 
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regnum  ( 1 3 )»  and  prohibit  any  of  his  fabjeds  from  going  into 
foreign  parts  without  licence  ®.  This  may  be  neccfTary  for 
the  public  fervice  and  fafeguard  of  the  commonwealth,  fiat 
no  power  on  earth,  except  the  authoTity  of  parliament^  can 
fend  any  fubje£b  of  England  out  oftht  land  againft  his  will  ; 
no,  not  even  a  criminal.  For  exile,  and  tranfportation>  are 
puniihments  at  prefent  unknown  to  the  common  law;  and, 
iwhenever  the  latter  is  now  inflidied,  it  is  either  by  the  choice 
of  the  crimliral  himfelf  to  efcape  a  capital  punifhment,  or  elfc 
by  the  exprtfsdireflionof  fome  modern  a£fc  of  parliament  (14}. 
To  this  purpofe  the  great  charter  ^  declares,  that  no  freeman 
fiiall  be  banifhed,  unlefsby  the  judgment  of  his  peers,  or  by  the 
law  of  the  land.  And  by  the  habeas  corpus  aft,  3 1  Car,  11.  c.  2. 
(that  fecond  magna  carta^  and  flable  bulwark  of  our  liberties) 
it  is  cnaQed,  that  no  fubjeft  of  thisrealm,  who  is  an  inhabitant 
of  England,  Wales,  or  Berwick,  (hall  be  fent  prifoner  into 
Scotland,  Ireland,  Jerfey,  Guernfey,  or  places  beyond  the 
I  138  ]  fcas  J  (where  they  cannot  have  the  full  benefit  and  protec- 

•  F.  N.  B.  85.  p  c,  29. 

-       -   -       -  ■  -  - -  -   -  r   ■  ■ 

(13)  Sec  p.  266. 

(14)  It  is  faid  that  exile  was  firft  introduced  as  apunifhmcnt  by 
the  kgiflaturc  in  the  39th  year  of  Eliz.  when  a  ftatutc  ena£lcd  that 
**  fuch  rogues  as  were  dangerous  to  the  inferior  people  ftiould  he 
•*  baniihed  the  realm  ;"  (39  Elt%.  c.  4.  See  Bmr,  AnU  Stat.  269.) 
.9nd  that  the  firfl  ftatute  in  which  the  word  tranfportation  is  ufed  i« 
the  18  C.  II.  c.  3.  which  gives  a  power  to  the  judges  at  their  diih 
cretion  either  to  execute  or  tranfport  to  America  for  life,  the  Mof&- 
troopers  of  Cumberland  and  Northumberland,  (2  JVoodd.  498. } 
a  few  which  very  unncceflarily  was  continued  till  the  31  Geo.  II. 
c  42.  and  then  made  perpetual.  Tin's  perhaps  is  the  only  inftance 
in  which  the  legiflature  has  extended  the  term  of  tranfportation  be- 
yond fourteen  years.  But  to  perfons  capitally  conviclcd  the  king 
frequently  offers  a  pardon  upon  condition  of  their  being  tranfported 
for  life.  Many  have  at  firft  rejcfted  this  gracious  offer,  and  there  have 

"been  one  or  two  inftanccs  of  perfons  fo  defperate  as  to  perfift  in  the 
refufal,  and  who  in  confcquence  fufFered  the  execution  of  their  feu. 
tence.  Where  a  pardon  is  granted  upon  condition  of  tranfportation, 
and  no  term  is  fpecified,  in  that  cafe  the  offeilder  (hall  be  tranf- 
ported for  14  years.     4  Geo.  I.  c.  ii. 

tion 
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ftton  of  the  common  law ; )  but  that  all  foch  impHfonments  IhaH 
be  illegal  \  that  the  perfon,  who  (hall  dare  to  commit  another 
contrary  to  this  law,  (hull  be  difabled  from  bearing  any  of* 
fice,  (hall  incur  the  penalty  of  a  praemumre^  and  be  incapabte 
of  receiving  the  king's  pardon  :  and  the  party  fuffering  (hall 
alfo  have  his  private  a£lion  againft^the  perfon  committingi  and 
all  his  aiders,  advifets,  and  abettors,  and  (hall  recover  treble 
cofts  ;  befides  his  damages,  which  no  jury  (hall  a(refs  at  left 
than  five  hundred  pounds. 

The  law  is  in  this  refpeQ  fo  benignly  and  liberally  cQa« 
(trued  for  the  benefit  of  the  fubjf  £b,  that,  though  nvithin  the 
realm  the  king  may  command  the  attendance  and  fervice  of 
all  his  liegemen,  yet  he  cannot  fend  any  man  out  of  the 
realm,  even  upon  the  public  fervice ;  excepting  failors  an4 
foldiers,  the  nature  of  whofc  employnnent  ncceflarily  implies 
an  exception  ;  he  cannot  ev  en  conftitute  a  man  lord  deputf 
or  lieutenant  of  Ireland  againft  his  will,  nor  make  him  a  fo- 
reign ambaiTador^.  For  this  might  in  reality  be  no  move 
than  an  honourable  exile. 

III.  The  third  abfolute  right,  inherent  in  every  Englilb-- 
man,  is  that  of  property  :  which  conGds  in  the  free  ufe,  en- 
ieyment,  and  difpofal  of  all  his  acquifitionsj  without  any  con- 
trol or  diminution,  fave  only  by  the  laws  of  the  land.  The 
original  of  private  property  isi  probably  founded  in  nature,  as 
will  be  more  fully  explained  in  the  fecond  book  of  the  enfuing 
commentaries :  but  certainly  the  modifications  under  which 
we  at  prefent  find  it,  the  method  of  conferving  it  in  the  prc- 
fent  owner,  and  of  tranfiating  it  from  man  to  man,  are  en- 
tirely derived  from  fociety  ;  and  are  fome  of  thofc  civil  ad- 
vantages, in  exchange  for  which  every  individual  hasreflgned 
a  part  of  his  natural  liberty.  The  laws  of  £ngland  are  there- 
fore, in  point  of  honour  and  juftice,  extremely  watchful  in  af- 
certaining  and  proteAing  this  right.  Upon  this  principle  the 
great  charter '  has  declared  that  no  freeman  (hall  be  dtfieifed, 
-or  divefted,  of  his  freehold,  or  of  his  liberties,  or  free  cuf- 
toms,  but  by  the  judgment  of  hii  peers^  or  by  the  law  of  the 

^  land. 
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hnd*  And  hj  «  Tariety  of  antieiit  ftatntes  *  it  is  tnzEted, 
that  no  man's  lands  or  goods  Ihall  be  feifcd  into  the  king's 
hands*  againft  the  great  charter,  and  the  law  of  the  land  ^ 
and  that  no  man  (hall  be  difinheritcd,  nor  put  out  of  hi« 
franchifes  or  freehold,  uolefs  he  be  duly  brought  to  anfwer^ 
and  be  forejudged  by  cpnrfe  of  law ;  and  if  any  thing  be  done 
to  the  contrary,  it  (hall  be  tedrefled,  andholden  for  none. 

So  great  moreoTcr  is  the  regard  of  the  law  for  priv^ate 
property,  that  it  will  not  authorize  the  lead  violation  of 
k ;  no,  not  even^for  the  general  good  of  the  whole  com- 
munity.    If  a  new  road,    for  inftancc,  were  to  be  made 
ibrough  the  grounds  of  a  prirate  perlbn,  it  might  perhaps 
be  extenfively  beneficial  to  the  public  ;  but  the  law  permits 
so  man,  or  fet  of  men,  to  do  this  without  confent  of  the 
owner  of  the  land.    In  yain  may  it  be  urged^  that  the  good 
of  the  individual  ought  to  yield  to  that  of  the  community  $ 
for  it  would  be  dangerous  to  allow  any  private  man,  or  even 
any  public  tribunal,  to  be  the  judge  of  this  common  good> 
and  to  decide  whether  it  be  expedient  or  no.      fiefides,  the 
public  good  is  in  nothing  more  eflenttally  interefted,  than  in 
the  proteflion  of  every  individual's  private  rights,  as  model- 
led by  the  municipal  law.    In  this  and  (imilar  cafes  the  legif- 
lature  alone  can,  and  indeed  frequently  does,  interpofe,  aA 
compel  the  individual  to  acquiefce.     But  how  does  it  inter- 
pofe and  compel  ?  Not  by  abfolutely  dripping  the  fubje£i  of 
his  property  in  an  arbitrary  manner ;  but  by  giving  him  a  full 
indemnification  and  equivalent  for  the  injury  thereby  fuf- 
tained.     The  public  is  now   confidered  as  an  individual, 
treating  with  an  individual  for  an  exchange.     All  that  the 
legiflature  does,  is  to  oblige  the  owner  to  alienate  his  pofief* 
£ons  for  a  reafonable  price ;  and  even  this  is  an  exeriion  of 
power,  which  the  legiflature  indulges  with  caution^  and 
which  nothing  but  the  legiflature  can  perform  (15). 

•  5  Edw.  III.  c.  9.    25  £dw.  III.  ft.  5.  c.  4.    %Z  Edw.  III.  c.  3. 

(15)  But  by  the  lad  highway  ad  (13  Geo.  III.  c.  78.)  two 
jufticcs  may  cither  widen  or  divert  any  highway  through  or  over 

IS         ••  any 
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Nor  is  this  the  only  inftance  in  which  the  hw  of  the  latid 
has  poftponcd  even  public  neceffity  to  the  facred  and  invio 
laUe  rights  of  piiTate  property.  For  no  fubje£l  of  England 
can  be  conftrained  to  pay  any  aids  or  taxes,  even  for  the  de« 
fence  of  the  reahn  or  the  fupport  of  government,  but  fuch  as 
are  impofed  by  his  own  confent,  or  that  of  his  ijspreientai* 
cives  in  parliament.  By  the  ftatute  25  Edw.I.  0.5.  and  dL 
k  is  providedi  that  the  king  fliali  not  take  any  aids  or  talkSy 
but  by  the  common  aflent  of  tl|e  realm.  And  what  that  ooos- 
cion  aflent  is,  is  more  fully  explained  by  34  Edw.  I.  ft.  4. 
c.  i«  which'  ena£ls,  that  no  talliage  or  aid  ihall  be  taken 
without  the  aflent  of  the  archbifliops,  biihops,  earls,  barons, 
knights,  burgefles,  and  other  freemen  of  the  land  :  and  again, 
by  T4  Edw.  III.  ft.  2.  c.  i.  the  prelates,  carls,  barons,  and 
commons,  citizens,  burgefles,  and  merchants  ihall  not  be 
charged  to  make  any  aid,  if  it  be  not  by  the  common  aflent 
of  the  great  men  and  commons  in  parliament  And  a»this 
fundamental  law  had  been  fliamefully  evaded  under  many 

<  See  du  intiodu^bion  to  the  great  nothing  more  than  a  fort  of  traaOaCiaA 

^barter,  (eJU,  Oxon.)fuh  anno  1297  {  into  Larin  of  the  tonfirmatio  cartantm^ 

wherein  it  ia  (hewn  that  thii  ftatute  dt  25  Edw.  I,  which  waa  originally  p«h- 

tsJliagio  non  cotKediwdo^  fuppofed  to  have  li&ed  in  the  Norman  language. 
keen  made  in  34  Edw*  It  is  in  realltjr 


any  pcrfon's  foil,  even  without  his  confent,  fo  that  the  new  way  ihall 
not  be  more  than  thirty  feet  wide,  and  that  they'Jpull  down  fK> 
building,  nor  take  away  the  ground  of  any  garden^  park,  or  yanL 
But  the  furveyor  fhall  offer  the  owner  of  the  foil,  over  which  the 
new  way  is  carried,  a  reafonable  compenfation,  which  if  he  refufcs 
to  accept,  the  juftices'  fliall  certify  their  proceedings  to  fome  ge- 
neral quarter  feflions,  and  the  furveyor  fhall  give  fourteen  davs  no- 
tice to  the  owner  of  the  foil  of  an  intention  to  apply  to  the  feffions ; 
and  the  jailices  of  the  feifioni  fliall  impanel  a  jury,  who  fhall  affefs 
.the  danu^es,  which  the  o«mer  of  the  foil  has  fuftained,  provided 
that  they  >io  not  amount  to  more  than  .forty  yean  purchafe.  And 
the  owner  of  the  foil  fhall  Hill  be  entitled  to  all  the  mines  within 
the  ficfiU  which  can  be  got  without  hreakbg  xhc  fuxface  of  the 
highway* 

fucceeding 
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focceeding  princes,  hj  compuKvc  loans,  and  benevolences 
extorted  wh^out  a  real  and  yoluntary  confent,  it  was  made 
an  article  in  the  petition  of  light  3  Car.  I,  that  no  man  Ihall 
be  compelled  to  yield  any  gift,  loan,  or  benerolence,  tax,  or 
fuch  like  charge,  without  common  confent  by  zSt  of  parlia^ 
ment.  ^nd,  laftly,  by  the  ftatate  i  W*  &  M.  ft.  2.  c.  2. 
it  is  declared,  that  levying  money  for  or  to  the  ufe  of  the 
crown,  by  pretence  of  prerogative,  without  grant  of  parlia- 
ment ;  or  for  longer  time,  or  in  other  manner,  than  the  fame 
is  or  (hall  be  granted ;  is  illegal. 

In  the  three  preceding  articles  w«  have  taken  a  (hort  view" 
of  the  principal  abfolute  rights  which  appertain  to  every  Eng- 
lifliman.  But  in  vain  would  thefe  rights  be  declared,  afcer- 
tained,  and  prote£led  by  the  dead  letter  of  tlie  laws,  if  the 
C  '4'  3  conftitotion  had  provided  no  other  method  to  fccure  their  ac- 
tual enjoyment.  It  has  therefore  eftabliflied  certain  other 
auxiliary  fubordinatc  rights  of  the  fubjed):,  which  ferve  prin- 
cipally as  outworks  or  barriers,  to  prote£t  and  maintain  in- 
violate the  three  great  and  primary  rights,  of  perfonal  fecurity^ 
perfbnal  liberty,  ^d  private  property.    Thcfe  are, 

I.  The  conftitution,  powers,  and  privileges  of  parliai 
ment»  of  which  I  ihall  treat  at  large  in  the  enfuing  chapter^ 

7,.  The  limitation  of  the  king's  prerogative,  by  bounds,  fo 
certain  and  notorious,  that  it  is  impoflible  he  (hould  either 
miftake  or  legally  exceed  them  without  the  confent  of  the 
people.  Of  this  alfo  I  fliall  treat!  in  it's  proper  place.  The 
former  of  thefe  keeps  the  legiflative  power  in  due  health  and 
vigour,  fo  as  to  make  it  improbable  that  laws  fliould  be  en^^ 
zGtcd  deftrudive  of  general  liberty :  the  latter  is  a  guard  upott 
the  executive  power,  by  redraining  it  from  a£ling  either  be- 
yond or  in  contradidlion  to  the  iawsj  that  are  framed  and 
eftablifiied  by  the  other. 

3^  A  THIRD  fubordinate  right  of  every  Englilhman  is  that 
of  applying  to  the  courts  of  juftice  for  redrcfs  of  injuries. 

8  Since 
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Since  the  law  is  in  England  the  Aiprcme  arbiter  of  erery  man's 
life,  liberty,  and  property,  courts  of  juftice  mud  at  all  times 
be  open  to  the  fubjeft,  and  the  law  be  duly  adminlftercd 
therein.  The  emphatical  words  of  magna  carta  "^^  fpoken  in 
the  perfon  of  the  king,  who  in  judgment  of  law  (fays  fir  Ed- 
ward Coke'')  IS  ever  prefent  and  repeating  them  in  all  his 
courts,  are  thefe  ;  nttlli  vendemusy  nuUi  mgabimusy  nut  differed 
mus  reclum  vel jujlitiam  :  *'  and  therefore  every  fubjcft,"  con- 
tinues the  fame  learned  author,  **  for  injury  done  to  him  i/i 
•*  boniSf  in  terns,  vel  perfonay  by  any  other  fubje£l,  be  he 
**  ecclcfiaftical  or  temporal,  without  any  exception,  may  take 
*•  his  remedy  by  the  courfe  of  the  law,  and  have  juftice  and 
•*  right  for  tlie  injury  done  to  him,  freely  without  fale,  fully 
•*  without  any  denial,  and  fpeedily  without  delay."  It  were 
cndlefs  to  enumerate  all  the  ajjirtnative  afts  of  parliament, 
wherein  juftice  is  dire£^ed  to  be  done  according  to  the  law  of  [  142  1 
the  land :  and  what  that  law  is,  every  fubje£l  knows,  or  may 
know,  if  he  pleafes ;  for  it  depends  not  upon  the  arbitrary  will 
of  any  judge^  but  is  permanent,  fixed,  and  unchangeable,  un- 
lefs  by  authority  of  parliament.  I  (hall  however  juft  men- 
tion a  few  negative  ftatutes,  whereby  abufcs,  perverfions,  or 
delays  of  juftice,  efpecially  by  the  prerogative,  are  reftrained. 
It  is  ordained  by  magna  carta  %  that  no  freeman  fliall  be  out* 
hwed,  that  is,  put  out  of  the  protc£lion  and  benefit  of  the 
laws,  but  according  to  the  law  of  the  land.  By  2  Edw.  III. 
c.  8.  and  1 1  Ric.  II.  c.  10.  it  is  ena£ted,  that  no  commands 
OT  letters  fhall  be  fcnt  under  the  great  feal,  or  the  little  feal, 
the  fignet,  or  privy  feal,  in  difturbance  of  the  law ;  or  to 
difturb  or  delay  common  right :  and,  though  fuch  commaad- 
mcnts  fiiould  come,  the  judges  fhall  not  ceafe  to  do  right ; 
which  is  alfo  made  a  part  of  their  oath  by  ftatutc  1 8  Edw.  III. 
ft,  4.  And  by  i  W.  &  M.  ft.  2.  c.  2.  it  is  declared,  that  the 
pretended  power  of  fufpendlng,  or  difpenfing  with  laws,  or 
the  execution  of  laws,  by  regal  authority,  without  confent  of 
parliament,  is  UlegaL 

■  c.  ft9/  w  %  Xaft.  55*  >  c.  a^. 

Not 
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Not  only  the  fubftantial  part,  or  judicial  dedfiona^  of  the 
law,  but  alfo  the  formal  part,  or  method  of  proceeding,  cannot 
be  altered  but  by  parliament :  for,  if  once  thoCe  outworks  were 
demoliflied,  there  would  be  an  intent  to  all  manner  of  innova- 
tion in  the  body  of  the  law  itfelf.  The  king,  it  is  true,  may 
ere£^  new  courts  of  juftice;  but  then  they  muft  proceed  ac« 
cording  to  the  old  eftabiiilied  forms  of  the  common  law.  For 
which  reaibn  it  is  declared  in  the  ftatute  16  Car.  I.  c.  io« 
upon  the  diflblution  of  the  court  of  ftarchamber,  that  neither 
his  majefty,  nor  his  privy  council,  have  any  jurifdifiiony 
power,  or  authority  by  Englifli  biU,  petition,  articles,  libel« 
(which  were  the  courfe  of  proceeding  in  the  ftarchamber^ 
borrowed  from  the  civil  law,)  or  by  any  other  arbitrary  way 
whatfoever,  to  examine,  or  draw  into  queftion,  determine,  qx 
difpofe  of  the  lands  or  goods  of  any  fubje£ls  of  this  kingdom  | 
but  thjit  the  fame  ought  to  be  tried  and  determined  in  the  or* 
dinary  courts  of  juftice,  and  by  courfe  oj lavi^ 

t  '43  ]  4*  '^  there  fliould  happen  any  uncommon  injury,  or  in» 
fringment  of  the  rights  before-mentioned,  which  the  ordi* 
sary  courfe  of  law  is  too  defe£tive  to  reach,  there  ftill  re« 
mains  a  fourth  fubordinate  right,  appertaining  to  every  indi« 
Tidual,  namely,  the  right  of  petitioning  the  king,  or  either 
houfe  of  parliament,  for  the  redrefs  of  grievances.  In  Ruflia 
we  are  told  ^  that  the  czar  Peter  eftabllfhed  a  law,  that  no 
fttbjeA  might  petition  the  throne,'  till  he  had  i^rft  petitioned 
two  different  minifters  of  ftate.  In  cafe  he  obtained  juftice 
from  neither,  he  might  then  prefent  a  third  petition  to  the 
prince ;  but  upon  pain  of  death,  if  found  to  be  in  the  wrong. 
The  confequence  of  which  was,  that  no  one  dared  to  offer 
fuch  third  petition  ;  and  grievances  feldom  falling  under  the 
notice  of  the  fovereign,  he  had  little  opportunity  to  redrefs 
them.  The  reftri£lions,  for  fome  there  are,  which  are  laid 
upon  petitioning  in  England,  are  of  a  nature  extremely  dif^ 
ferent~;  and  while  they  promote  the  fpirit  of  peace,  they  are 
no  check  upon  that  of  liberty.  Care  only  muft  be  taken,  Ieft» 
under  the  pretence  of  petitioning,  the  fubjed  be  guilty  of  any 

riot 


Ch.  i,^  YiPxRSoifs.  .143 

f  iQt  er^tunluU  \  as  happfened  in  the  opiening  of  the  memorable 
p^li'^9ient  ip  KS40}  an^^  to  prevent  t^il^  it  is  providcil  by 
tb^  A9t!ttte  13  Car.  II;  ft.  1.  c.  5.  that  no  petition  to  the  king^ 
^: either  houfe  of  parliament^  for  any  alteration  in  church 
or  ^a^Cy-ihall  be  .Ggne^  by  above  tw/snty  perfonS)  unlcC$  the 
mfitter  thereof  b^  appr^vjcd  by  three  juiEces  of  the  peace,  oc 
ihcma^orpartofthergrandjury  (i6);«  in  the  country;  and  ii\ 
Loii4<)p  by  the  lord.major;,  aldermen^  and  common  council ; 
Do&ihall'afiy  petition  be  prefented  by  more  than  ten  pcrfons 
9f  a  time*  Bur,  under  thefe  rcgulationsi  it  is  declared  by 
the  ftatutc  I  W.  jSc  M.  ft.  2.  c.  2.  that  the  fubje£l  hath  a 
right  to  petition^  and  that  all  commitments  and  profccutions 
for  fuch  petitioning  are  illegal. 

■  <  > 

5.  The  fifth  and  laft  auxiliary  right  of  the  fubjcfl,  tlip.t  I 
(hall  at  prcfent  mention,  is  that  of  having  arms  for  their  de- 
fence, fuitable  to  their  condition  and  degree,  and  fuch  as  arc 
allpwed  by  law.  '  WjiTch  is  alfo  declared  by  the  fame  ftatutc  [  144  ] 
I  W.  Si  M.  ft.  2.  c.  2.'  and  it  is  indeed  a  public  allowance 
under  due  reftrialons.  , of  the  natural  right  of  refiftance  and 
felf-pfefervation,  when  the  fan^ions  of  fociety  and  laws  are 
found  inrufficieut  to  reftrain  the'  violence  of  opprcffion. 

iNii^cfc  feveral  articles  confift  the*  rights,  or,  as  they  are 
frequently  terrned,  the  nbertles  of  Englifhmcrl  :*  liberties, 
inoire  geft^ratly  tgllced  of  than  thoro*ughly  underftood ;  and 
yet  highly  neceflary  to  be  perfeftly  known  and  confidercd  by 
ev^i'y'fiian  of  rank  or; property,  left  his  ignorance  of  the 
points  whereon  theyafe  foUrrded  fliould  hurry  him  into  fac- 
tion znd  licentioufncft  oil  .the  one  Hand,  or  a  pufilianimous 
indifference  and  criminal  fubmlflion  on  the  other.     And  we 


^  r6)  .Sither  at  the  affizes  o^  quarter  fefiOons. .  The  punifhfnent 
fonqifjeodiiur  againll  this  ^idt.not  to  exceed  a  fine  of  rooA.  uui 
.  imprifonment  for  three  months.  Upon  the  trial  of  lord  George 
Gordon,  lord  Ma.n8field  ^d.th^  gpu)$  declared,  that  they  were 
ckarly  of  opinion  that  this  ftatutc  was  not  in  any  degree  aifedled 
by  thel)!!!  of  rights,  i  JV,  ^M.JI.z,  e,  2.     Douj^.^ji^ 

Vofc.  I.  N  have 
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have  feen  that  th^fe  rights  confiO;  {^timaril^T,  in'  the  fret  ^ 
joyiHent  of  perfonal  fecttrity,  of  peifonal  liberty,  andof  pri«^ 
vate- property.  So  long  as  thefe  remain  inviolate^  the  filb^ 
jcft  is  pcrfe£ily  free ;  for  every  fpecies  of  compulfive  tyt^i^f 
and  opprefiion  mnft  ad  in  oppofition  to  one  or  other  ^tliefe 
rights,  having  no  other.objeA  upon  vtrfaich  it  can  poKEhly  be 
employed*  To  prcfcrve  thefe  from  violation,  it  is  ncdfflary 
that  the  conftitution  of  parliament  bc'fop^ortcd  in  iHsTiill 
vigour;  and  limits,  certainly  knowh,  befctto  the^TDy^lpte-^ 
rogativc.  And,  laftly,  to  vindicate  thefe  rights,  when  aftu-- 
ally  violated  or  attackcB,  the  fubjefts  of  England  arc  eriti-^ 
tied,  in  the  firft  place,  to  the  regular  adminHlrition  -and  free 
courfe  of  juftice  in  the  courts  of  law ;  next,  to  the  right  of 
petitioning,  the  king  and,parHament  for  redrefs  pf  grievances ; 
and,  laftly,  to  the  right  of  having  and  uGng  arms  for  felf.^ 
prefervation  and  defence.  And  all  thefe  rights  and  liberties, 
it  is  our  birthright  to  enjoy  entire  ^  unlefs  where  the  laws  of 
our  country  h^ve  laid  them  under  necefTary  rcQraints.  Re- 
flraints  in  themfelves  fo  gentle  and  moderate,  as  will  appear 
upon  farther  enquiry,  that  no  man  of  fenfe'or  probity  would 
with  to  fee  them  flackencd.  For  all  of  us  have  it  in  our  choice 
to  do  every  thing  tliat  a  good  man  would  defire  to  do ;'  and 
are  reftrained  from  nothing,  but  what  would  be  pi^miciQus 
either  to  ourfelves  or  our  fellow-citizens,  qo  that  ^Jw3.  review 
C  ^45  jof  our  fituation  may  fully  juftify  the  obfervation  of  alj^arned 
French  author,  who  indeed  generally  both  thought  and  Wrote 
in  the  fpirit  of  genuine  freedom  * ;  and  who  hath  not  fcrupli^d 
to  profefs,  even  in  the  very  bofom  of  bisna^ve  country,  that 
the  Englifli  is  the  only  nation  in  the  world,  where  political 
or  civil  liberty  is  the  dire£l  end  of  it's  conftitution.  Recom- 
mending therefore  to  the  ftudent  in  our  laws  a  farther  and 
more  accurate  fearch  into  this  extenfive  and  important  title, 
I  (hall  clofe  my  remarks  upon  it  with  the  expiring  wifli  of  ^e 
famous  father  Paul  to  his  country,  <«  EsTO  perpetua  f"    * 

*  • 

•  MoQtelii.  $p«  L*  »«  5*' 
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CHAPTER     THE     SECOND. 

OF    THE    'PARLIAMENT, 


W.E  sure  ^ext  to  treat  of  the  rights  and  duties  of  perfons^ 
as.  they  are  members  of  fociety,  and  ftand  in  various 
relations  to  each  other*  Thefe  relations  are  either  public  or 
private  c  and  we  will  £rft  copfider  tbofe  that  are  public. 

Thr  moft  univerfal  public  relation,  by  which  men  are 
conne£^ed  together^-  is  that  of  government  $  namely,  aa  go* 
vemors  and  governed,  or,  in  other  words,  as  magiftrates  and 
pepple.  Of  magiftrates  fome  alfo  ztcfapnme^  in  whom  the 
Ibfreteign  power  of  the  ftate  refides;  others  zre/uborJiaate, 
dcrivii^  all  their  authority  from  the  fuprem?  magiftjrate,  ac-r 
coaatable  to  kim  for  thek  cohdud,  and  ailing  in  an  inferior 
fecondary  fphere. 

In  all  tyrannical  governments  the  fupreme  niagillracy,  or 
the  right  of  both  making  and  of  enjorcing  the  laws,  is  vefted 
in  One  and  the  fame  nian,  or  one  $nd  the  fame  body  of  men  ^ 
and  wherever  thcfe  t^o  ijowers  are  united  together,  there  cart 
be  no  pubric  liberty.  The  magiftrate  may-enaft  tyrannical 
hi^ir$,  aud  execute  the<9  in  a  tyrannical  manner,  (ince  ht  1$ 
poiK^i£;dt  in  quality  of  diipenferof  juftice,  with  all  the  power 
which. fbs  as  iegtQatox  thinks  proper  to  give  himfelf.  But, 
li^bare^die  kgtfiative  1^1^.  Executive  authority  are  in  di(lin£t 
bahdsj  the  former  wtR  tak^  care  not  to  entruft  the  latter  with 
ft 'htg*  a  power,  as  may  tend  to  the  fubvetGdn  of  it's  own  in- 
9€^tVLitntti  and  thercwitl'iof  the  liberty  of  the  fubjefl:.  With 
is*  therefore  in  Eidgli'iid  this  fupreme  power  is  divided  into 

N  2  two 
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iwo  branches ;  the  one  legiflative,  to  wit,  the  parliament^ 
confiding  of  king,  lords^and  commons  ;  the  other  executive, 
confiding  of  the  king  alone*  It  will  be  the  bufinefs  of  this 
chapter  to  confider  the  Britifh  parliament;  in  which. the 
legiflative  power,  and  (of  courfc)  the  fupreme  and  abfolute 
authority  of  the  (late,  is  vefted  by  our  conllltution* 

The  original  or  fird  inftitution  of  parliament  is  one  of 
thofe  matters  which  lie  fo  far  hidden  in  the  dark  ages  of  an* 
tiquity,  that  the  tracing  of  it  out  is  a  thing  equally  difficult 
and  uncertain.  The  word,  parliament,  itfelf,  (parlemeni  or 
coIh^uit)r?fy  as  fome  of  our  hiftorians  tranilate  it,)  is  compara* 
lively  of  modern  date^  derived  from  the  Frendh,  and  fignify- 
ing  an  affembly  that  met  and  conferred  together.  It  was  fivft 
applied*'to  general  aflemblies  of  the  dates  under  Louis  VIT. 
in  France,  about  the  middle  of  the  twelfth  century*  (i ).  Bui 

*  Mod.  Un  -  Hift.  txm.  $07.     The    9n  the  preamble  to  the  ftatuie  of  Weftm. 
€rA  flMnUMi  of  it  in  our  fiatutf  Uw  is     x.  ^  3  Edw.  I^*  ji»  V, .  117s. 


( I )  The  word  pArriamentum  viTis  not  tifed  in  Ehgland  till  the 
reign  of  Hen.  III.  {Fryn.  on  J|:  Injk,  2.')  Sir  Henry^-Spelman  in  his 
Gloflaryv  (noc.  Pari. )  feys,  yohannet  rex  baud  Scam.  parUmnefiiUM^ 
nam  hoc  nomm  non  turn  macuitf  fectcomwtumt  cdnc'Ju  ^egni  formam  ei 
(oaSionem  perfplcuatn  dcdtt. 

It  was  from  the  ufc  of  the  word  parUamentum  that  Prynnc  difco* 
veredlord  Coke's  maimfcript,  Modus  ienenM 'parR^fncntnm  tenure 
re^s Edwardiyjiiu  regis  Etheldridt^is e^  to  be  fpurious.  LprdCToke 
fet  a  high  value  upon  it,  and  jhas  affured  ust  "  th^t  certain  it  is, 
**  this  modus  was  rehearfed  and  declared  before  the  conqueror  at  the 
«  conquqft,  and  by  him  approved.""  [^jlnji,  12.")  .But  for  many 
reigns  after  this  woVd  was  introduced,  ft  was- indifcriminatcly  ap- 
olied  to  afcllion  and  to  the  dui^tion  of  tTic  writ  of'funimons'}  we 
now  confine  it  to  the  latter,  vii.  to  the  period  between  the  merting 
after  the  return  of  the  writ  of  fiunmtons  and  ^hc  diflblatfea.  Ety- 
mology is  not  always  frivolous  ^edanti^v  it  fometimet  may^^Sff^ 
an  ufeful  comment  upon  the  original  fignificttion  of  a  wor^-  No 
inconfiderable  pain's  have  been  Ueflqwed  by.  learned  men  in  aoaly^* 
ling' the  ytor6> parKamcn^ )  though  the  foUgwiqg  fpecimens  will  ferve^ 
rathei^  to  amufc  than  to  inftruft :  **  The  word  parliament,"  faith 

one. 
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it  is  certain  that,  long  before  the  intro4M<5tton  of  the  Norman 
language  into  England,  all  matters  of  importance  were 
debated  and  fettled  in  the  great  councils  of  the  rea'lm.  A 
praflice,  which  feems  to  have  been  univerfsrt  among  the 
northern'  nationsi  particularly  the  Germans  ^ ;  and  carried 

^  Di  wiinrihiit  rthia  friwc^o  coifdtmitf   de  mjjvihmt  mmus.     Tac.  de  m$r, 
Ctrm*  c.  1 1. 


one»  *^  18  compoimded  of  farhtm  lamcntum ;  becaufe  (as  he  thinks) 
^  the  peers  of  the^  realm  did  at  thefe  aiTcmblies  lament  and  com- 
^  plain  each  to  the  other  of  the  ex^nnitics  of  the  country^  am( 
**  thereupon  provided  redrefs  for  the  fame."  {^Ltunb.  Arsh.  235.) 
Whitelocke  in  his  notes  ( i74.)»  dcdares>  ^*  that  this  derivauon  of 
^  parliament  is  a  fad  etymology.''  Lord  Coke  and  many  otbera 
fay»  that  *'  it  is  called  parliament  becaofe  every  member  of  that 
••.court  fiiould  fincerely  and  difcrcetly/tfri^Tfojiifw/,  fpeak  his  mind 
•*  for  the  general  good  of  the  commonwealth."  (C©.  lAtt.  1  lo.) 
Mr.  Lambard  inform  us,  that  ''  Lawrence  Vallo  miOiketfa  this 
*•  deriTatK>n."  {Arth.  236.)  And  Lawrence  Vallo  is  not  fingular  j 
for  Mr*  Barnngton  aflurcs  us»  that  '*  lord  Coke's  etymok»gy  of  the 
«•  word  partiamcnt  from  fpeakiug  one's  mind  has  been  long  ex-« 
^  ploded.  If  one  night  prefume  (adds  he)  to  fabflitute  another 
**  in  it's  room  after  fo  many  gueHes  by  Qthert>  I  Ihould  fappoff 
'*  it  was  a  compound  of  the  two  Celtic  vord^ farlj  and  nu^t,  o^ 
**  mauf»  Both  thefe  words  are  to  be  found  in  Bullet's  Celtic  Dic- 
**  tionary  publifhicd  at  Bcfan^on  in  1754*  3d  vol.  foL  fie  renders 
••  farfy  by  the  French  infinitive /or/^r;  and  we  ufe  the  word  in 
*^  England  as  a  fubftantive,  viz.  farUy  ;  toent  or  mendh  rendered 
^  quantkcy  miindance^  The  word  parliament  dicrefore  being  re* 
^  folvcd  into  it^s  conftituent  fyllables,  may  not  improptrly  be  faM 
**  to  fignify  what  the  Indians  of  North  America  call  a  Great 
**  Talk."  (AnU  Stat.  48.)— I  fliaU  leave  it  t^the  reader  to  4eter* 
mine  which  of  the(e  derivations  is  moft  defcriptive  Qf  a  parlia-» 
ment ;  and  perhaps  after  fb  much  recondite  learmng  it  may  ap«. 
pear  prefumptuous  in  me  to  obfcrve,  that  parliament  imported 
originally  nothing  more  than  a  council  or  conference ;  and  that 
mmi  in  parliament  has  no  more  fignificatioQ  than  it  has  in  impeach* 
menty  engagement^  imprironmentt  hercditament»  and  a  thonfand 
pthersof  the  fame  nature,  though  tUf  cmliwis  have  adopted  a  fimihr 
derivationi  vh.  teftamcnt  from  te/fari  nuniim.  Tay.  Qv.Xavr*  70. 

N3   .  ■  by 
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by  them  into  all  the  countries  of  Europe  which  they  .Qver* 
ran  at  the  diflblutipn  of  the  Roman  empire.  Relics  of  wbifch, 
conftitutioni  under  various  modifications  and  changes,  aiA 
ilill  to  be  met  with  in  the  diets  of  Poland,  Qermanf ,  'and 
Sweden »  and  the  afiembly  of  the  eftates  in  France^:  for  wbatt 
is  there  now  called  the  parliament  is  only  the  fupreme  court 
ofjuftice,  confiding  of  the  peers,  certain  dignified  ccclefia(^ 
tics  and  judges ;  which  neither  is  in  practice,  nor  is  fup- 
pofed  to  be  in  theory,  a  general  council  of  the  realm. 

With  us  in  England  this  geoecal  ooungl  ha*th  been  held 
immemorially,  under  thfc  feveral  names  of  mjchel-fynoth  ot 
great  council,  micbel-gemote  or  great  meeting,  and  more  frc- 
C  ^4^  1  ^^^"^'y  'Ufittena-gemote,  or  the  meeting  of  wife  men.  It  was 
alfo  ftiled  in  Latin,  commune  concilium  regni^  magnum  conci- 
lium regis  J  curia  magna  y  convent  us  magnatum  vel  grocer um^  af^^ 

Jifa  generaiis,  and  Sometimes  communitas  regni  Angliae ''.  "Wc. 
have  initances  of  it's  meeting  to  order  the  affairs  of  the  king* 
dom,  to  make  new  lawi,  aiid  to  mend  the  old,  or,  as  Ekta,^ 
expreiTes  it,  **  novis  injuriis  emerfa  nova  conftitsnere  remedia^^ 

'  fe  early  as  the  reign  of  Ina  king  of  the  Weft  Saxons,  OiFa 
king  of  the  Mercians,  and  Ethelbert  king  of  Kent,  in  the 
feveral  realms  of  the  heptarchy.  And,  nfter  thcir^union,^ 
the  mirror  informs '  us,  that  king  Alfred  ordained  for  a 
perpetual  ufage,  that  thefc  councils  fliouldmeet  twice  in  the 
year,  or  oftener,  if  need  be,  to  treat  pf  the  government  of 
pod's  people^  how  ^they  Qiould  keep  themfclves  from  fin, 
Ihould  live  in  qukt,  and  (hould  receive  right.  Our  fucceed« 
ing  Saxon  and  Danifli  monarchs  held  frequent  councils  of  this 
fort,  as  appears  from  their  refpe£iive  codes  of  laws-,  the 
titles  whereof  ufually  fpeak  them  to  be  ena£J:ed,  cither  by  the 
king  v/ith  the  advice  of  his  wittena-gemote,  or  wife  men,  as, 
'*  haec  funt  infiitutay  quae  Edgar  us  rex  conftUofapientumfuorum 
^«  injlituit  ,•"  or  to  be  enaScd  by  thofe  fages  with  the  advice. 

-  ft  Tbefe  were  aflcmbled  for  the  )aft        «>  Gfairrtl.  /.  13.  c.  32.  /.  9.  c.  io» 

time,  A^D.  1561.  (3ee  Whitelockeof  — >P«ef.  9  IU(»..T-a  Inft.  tflA% 

pari.  c.  72.)  or  according^ to  RobertCoOa         '  /«2..r.;i. 
>i.  D.  16x4.    'Mill.  Ch.  v."  i.  369.J         f  c.  1.  ^U 
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of  the  kingi  as>  **  haec  funt  judieia^  quaefapienies  conJUto  regit 
<f  EtbilQam  infiituerfint :^*  or  laftly,  tQ  be  enaQcd  by  them 
bodi,  together,  as,  "  haecfunt  inftiiutiomsj  quas  rex  Edmundus 
**  €t  eptfcopi  fui  cum  fapUfitibus  Juis  infiituerunt^^ 

There  is  alfo  no  doubt  but  thefe  great  counciU  were  oc- 
cafionally  held  under  the  firft  princes  of  the  Norman  line. 
Glanvil,  who  wrote  in  the  reign'  of  Henry  the  fecond, 
fpeaking  of  the  particular  amount  of  an  amercement  in  the 
IherifPs  court,  fays,  it  had  never  been  yet  afcertained  by  the 
general  aflife,  or  aflembly,  but  was  left  to  the  cuflom  of  par- 
ticular counties  s.  Here  the  general  aflife  is  fpoken  of  as  a 
meeting  well  known,  and  it's  Itatutes  or  decifions  are  put  in 
a  manifeft  contradiftinfiion  to  cuftom,  or  the  common  law.  [  140  J 
And  in  Edward  the  third's  time  an  afl:  of  parliament,  made 
in  the  reign  of  William  the  conqueror,  was  pleaded  in  the 
cafe  of  the  abbey  of  St.  EdmundVbury,  and  judicially  al- 
lowed by  the  court  *•# 

Hence  it  indifputably  appears,  that  parliaments,  or  ge- 
seral  councils,  ^re  coeval  with  the  kingdom  itfelf.  How  thofe 
parliaments  were  conftituted  and  compofed,  is  another  quef- 
tion,  which  has  been  matter  of  great  difpute  among  our 
learned  antiquaries ;  and,  particularly,  whether  the  com- 
mons were  fummoned  at  all*,  or  if  fummoned,  at  what  pe« 
rioj  they  began  to  form  a  di(lin£t  affembly.  But  it  is  not 
my  intention  here  to  enter  into  controvcrfies  of  this  fort.  I 
hold  it  fufficient  that  it  is  generally  agreed,  that  in  the  main 
the  conditution  of  parliament,  as  it  now  (lands,  was  markecf 
out  folong  ago  as  the  feventeenth  year  of  king  John,  A,  D. 
1 215,  in  the  great  charter  granted  by  that  prince  ;  wherein 
he  promifes  to  fummon  all  archbidiops,  bifliops,  abbots, 
earls,  and  greater  barons,  perfonally ;  and  all  other  tenants 
in  chief  un4er  the  crown,  by  the  flieriff  and  baiiiils  \  to  meet 

S  fljUMta  eft  itbeot  ftr  nuUam  ajjijam    (,  io« 
gMtrsUm  denrmimatum^ffid pro  ccftfui-'        1)  Vorbook.  ij  Eclw.  III.  6o, 
tudme Jingukrumcimitutuum  dcbitur t  /•  9* 

N4      .  at 
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.  at  a  certain  place,  with  forty  days  notice,  to  aflcfs  aids  and' 
fcntages  when  lieccflary.  And  this  conftitution  has  ftrbfift-' 
cd  in  faft  at  Itaft  from  the  year  1266,  49  Hen.  Ill:  there 
being  dill  extant  writs  of  that  dztc,  to-fummon  koights,  citi* 
2cns,  and  burgeflcsto  parliaQient(2).  I  proceed  thereforcto 
inquire  wherein  confifls  this  conftitution  or  parliament,  as  it 
now  (lands,  and  has  ftood  for  the  fpace  of  at  leaft  five  hun- 
dred years.  And  in  the  profecution  of  this  inquiry,  I  (hall 
confid'er,  firft,  the  manner  and  lime  of  it's  aflembling  :  fe- 
coiidly,  its  conftituent  parts  :  thirdly,  the  laws  and  cuftoms 
relating  to  parliament,  confidcred  as  one  aggregate  body  : 
fourthly  and  fifthly,  the  laws  and  cuftoms  relating  to  each 
houfe  feparately  and  diftinflly  taken  :  fixthly,  the  methods 
of  proceeding,  and  of  making  ftatutes,  in  both  houfes:  and 
laflly,.  the  manner  of  the  parliament's  adjournment,  proro- 
gation^  and  diffulution. 

[  150  ]  I.  As  to  the  manner  and  time  of  affcmWiftg.  The  parlia* 
ment  is  regularly  to  be  fummoned  by  the  king's  writ  or  letter, 
iflucd'out  of  chancery  by  advice  of  the  privy  council,  at  leaft 
forty  days  before  it  begins  to  fit(3).  It  is  a  branch  of  the  royal 
prerogative,  that  no  parliament  can  be  convened  by  it's  own 
authority,  or  by  the  authority  of  any,  except  the  king  alone; 
And  this  prerogative  is  founded  upon  very  good  reafon.  For,* 
fuppofing  it  had  a  right  to  meet  fpontaneoufly,  without  b^ng 

(2)  The  origin  and  progrefs  of  parliaments  and  our  coniUtu* 
tion  will  be  diTcufrcd  at  large  in  the  fupplemental  volume. 

(3)  This  is  a  provifion  of  the  magna  charta  of  king  John  :  facic' 
ntv.r  futu metier iy  15' c,  cd  cerium  diem  fcilirrt  nd  Urm'wum  quadrag'mta 
(Jit  rwr'  ad  minus  el  cd  cerhm  locum.  (Black.  Mag.  Ch.  Joh.  14.)  It 
IS  er  rv)ictd  by  7  &  8  W.  c.  25.  which  cnafts  that  there  fhall  be 
forty  days  between  the  telle  and  the  return  of  the  writ  of  fum- 
mo^s  ;  and  this  time  is  by  the  unifom>  practice  fmce  the  union  ex- 
tended to  fifty  days.  (2  Hatf,  235.)  This  pra^ice  wa8  introduced 
by  the  2 2d  article  of  the  aft  of  union,  which  required  that  time 
between  the  telle  a'ld  the  ivturn  of  the  writ  of  fummons  for  tht 
fnft  parliament  of  Great  Britain. 

called 
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called  together,  it  is  impoffible  to  conceive  that  all  the  mem- ' 
bers,  and  each  of  thehoufes,  would  agree  unanimoufly  upon 
the  proper  time  and  place  of  nfieeting  ;  aYid  if  half  of  the 
members  met,  and  half  abfented  themfelves,  who  Ihall  deter- 
mine which  is  really  the  legtflative  body,  the  part  affcmbledy 
or  that  which  ftays  away  ?    It  is  therefore  neceflary  that  the 
perliamciit  (hould  be  called  together  at  a  determinate  time 
and  place  i  and  highly  becoming  it's  dignity  and  iudepend* 
ence,   that  it  (hould  be  called  together  by  none  but  one  of 
it^s  own  conftituent  parts:   and,  of  the  three  conftitueat 
parts,  this  office  can  only  appertain  to  the  Ling ;  as  he  b  a 
fingle  perlbu;  whofe  will  may  be  uniform  and  fteady ;  the 
(irft  perfon  in  the  nation,  being  fuperior  to  both  houfes  in 
dignity ;  and  the  only  branch  of  the  legiflature  that  has  k 
feparate  exiftence,  and  is  capable  of  performing  any  a£l  at  a 
time  when  no  parliament  is  in  being  ^  Nor  is  it  an  exception 
to  this  rule  that,  by  fome  modern  (tatutes,  on  the  dcmife  of 
a  king  or  queen,  if  thei;^  be  then  no  parliament  in  being,  the 
lad  parliameat  revives,  and  it  is  to  fit  again  for  fix  months^ 
unlefs  difiblved  by  the  fucceflbr  :  for  this  revived  parliament 
mud  have  been  originally  fummoned  by  the  crown  (4). 

It  18  true,  that  by  a  ftatute,  16  Car.  I.  c*  i.  it  wasenad-  [  151  "J 

ed,  that,  if  the  king  neg1e£led  to  call  a  parliament  for  three 
years,  the  peers  might  afTemble  and  ilTue  out  writs  for 
choofing  one  i  and,  in  cafe  of  negle£t  of  the  peers,  the  con- 
ftituents  might  meet  and  clcQ.  one  themfelves.     But  this^  if 

> 

1  Bjr  motives    fomewhat  fimiUr  co  which  their     hiftorianf    hne  affigned 

tbefe  the  republic  of  Venice  was  afia-  t^efe,  as  the  principal  teafons.     i.  The 

atrd,  vbeo  towards  the  end  of  the  fe-  propriety  of  having  the  executive  power 

veoth  century  it  aboliibed  the  tribunes  a  part  of  the  Irgiflative,  or  ienatc}  tie 

0/  the  people,  who  were  annually  cbofen  which  the    former  annual  magiftiatce 

by  the  feveral  dlftrids  of  the  Veaetiao  were  not  admitied.    2.  The  neceflityof 

territory,  and  conftitutcd  a  dege  in  their  having  a  fingle  peifon  to  convoke  ilie 

ftead)   io   whom  the  executive  power  great  council  when  feparttcd*     (Mod* 

of  the  Aete  at  piefent   refidett      For  Un.  Hift«xzvii.  15.) 


(4)  See  p.  1S8. 

crer 
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^y$T^  pvit  ifi  pcA^tice^  ^,ould  bavQ  bocn  liabk  to  a^^thc  jn^5n^» 
vi?niencLc$,  J  ,b^y<j  juft.Qow  ftatcd:  and  the  a£l  itfclf  wa« 
e^CBied  ,fo  highly  detrimental  and  injurious  to.  the  royX 
prerogative;,  that  it  was  repealed  by  ftatutc  16  Cai^.  JI.  <L  u 
From  thcjnQQ  therefore  no  prpced^ot  can  be  drawiu  , 

Ft  1$  alfo  true,  that  the  convention. parliament^  which 
rertbrcd  tting  Charles  the  fecond,  met  above  a  month  tcforc 
fiis  return  5  tTie  lords  by  their  qwh  authority,  arid  the  Com- 
mons in  purfuancc' of  writs  iflued  in  the  name  of  the  Iceepers. 
of  the  lioertv  of  Eng^land  by  authority  of  parliament :  and 
A?t  thefaid  p|irTTament  fat  till  the  twenty-ninth  of  December, 
full  ftven;  months  after  the  reftoration ;  and  eiiacled  many 
laws,,  feteral  of  wiiich  arc  ftill  in  force.  But  this  was  for  the 
neceflity  of  the.  thing,  which  fuper  fed  es  alllaw  ;  forif  they^ 
liad  not  fo  met,  it  was  morally  impoffible  that  the  kingdom 
(nould  have  been  fettled  in  peace.  And  the  firft  thing  done 
after  the  king's  return  was  to  pafs  ah  a£l  declaring  this  to 
be  a  good  parliament,  notwitKftanding  the  defcdl  of  tbe 
King's  writs  '\  So  that,  as  the  royal  prerogative  was  chiefly, 
wounded  by  their  fo  meeting,  and  as  the^  king  himfelf,  who 
alone  liad  a  right  to  obje£l,  confented  to  wave  the  objcftion, 
this  cannot  be  ^dra^n  into  an  example  in  prejudice  of  the 
rights  of  the  crbwii.  "Refides  we  fhould  alfo  remember,  that 
it  was  at  that  tioie  a  great  doubt  among  the  lawyers  ^,  whe- 
ther even  this  healing  a£t  made  it  a  good  parliament  \  and' 
held  by  very  many  in  the  negative  :  though  it  feems  to  have 
been  too  nice  a  fcruple(;).  And  yet,  out  of  abundant  caution, 
it  was  thought  neeefiary  to  confirm  it's  a£tft  in  the  next  par- 
liament, by  ftatute  13  Car.  II.  c.  7.  &  c.  14.  '^ 

i  Stat.  12  Car.  II.  c.  u  '    k  i  Sid.  r. 


(5)  Wlllam  Drake,  a  mercbant  of  London,  was  irr.peached. 
(or  writing  a  paniplilet  intitled.  The  Long  Parl'tameni  revived^  in 
which  he  maintained,  that  tlxera  coujd  be  no  legillative  avthority 
till  that  was  legally  and  regularlj  diflblved  by  the  king  and  the  two 
houfes  of  parliament,  according  to  the  16  Car.  I.  c.  7.  Com<»  J^our^  ^ 
20  Nov.  1660. 

6  It 


^  It  is  likev^ife  true,  th^t  at  t^e  time  of  tli6  retplutiotiy 
jff  JQl,  iCi^,  the  lord^  and  commons  b^  d>eir  own  zuKhovitj^ 
ap4  uppa  the  fummons  of  the  prince  o£  Orange,  (itft4Mrwar<lfo 
Ung  WiUi«^»)  met  in  a^coovention)  apd  thereia  dU[>ofed-o£ 
the;  ci^owD  and  kingdonp*  But  it  muft  be  rememtMsred,  ttM^ 
t)iis. aflen^blipg.  was  upon  a  like  principU of^nec^ijity  :{s  ^t  thq; 
reftoration  ;  tJiat  is,  upon  a  full  convi£lion  that  king  James 
the  fecond  had  abdicated  the  government,  and  that  the 
throne  was  thereby  vacant :  which  fuppofition  of  the  indivi^^ 
dual  members  was  confirmed  by  their  concurrent  refolution, 
Hfheo  they  adually  came  together.  And,  in  fuch  a  cafe  as 
the  palpable  vacancy  of  a  throne,  it  follows  ex  neaJfttaU  rei, 
that  the  form  of  the  royal  writs  muft  be  laid  afidci  otherwife 
no  parliament  can  ever  meet  again.  For,  let  us  put  another 
poffible  cafe,  and  fuppofe,*  for  the  fake  of  argument,  that 
the  whoIe%oyal  line  (hould  at  any  time  fail  and  become  ex- 
tinct, which  would  indifputably  vacate  the  throne:  in  this 
fijtuation  it  feemsxeafoiiab)e  to  prefume,  tliat  the  body  of  the 
nation,  confifting  of  lords  and  conimons,.  would  Ijiave^a  r^glit 
to  meet  and  fettle  the  government;  ijitherwife  there  mud  be 
no  government  at  alL  And  upon  this  and  no  other  principle 
did  the  convention  in  1688  aflemble.  The  vacancy  of  the 
throne  was  precedent  to  their  meeting  without  any  royal 
fummons,  not  a  confequence  of  it.  They  did  not  affemble 
without  writ,  and  then  make  the  throne  vacant  j  but,  the 
throne  being  previoufly  vacant  by  the  king's  abdicatioh,  they 
aflembled  without  writ,  as  they  muft  do  if  they  aiTcmbled  at 
all*  Had  the  throne  been  full,  their  meeting  would  not  have^ 
been  regular ;  but  as  it  was  really  empty,  fuch  meeting  be- 
came abfblutely  neceflTary.  And  accordingly  it  is  declared  by 
ftatute  I  W.  &  M.  ft,  i.  c.  i.  that  this  convention  was 
really  the  two  houfes  of  parliament,  notwithftandihg  the 
want  of  writs  or  other  defe£ls  of  form.  So  that,  notwith- 
ftanding  thefe  two  capital  exceptions,  which  were  juftifiabla 
only  on  a  principle  of  neceflity,  (and  each  of  which,  by  the 
^ay,  induced  a  revolution  in  the  government,)  the  rule  laid 
down  is  in  general  certain,  that  the  king,  only,  can  convoke 
a  parlianient. 

And 
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« '  AvD  this  by  the  antient  ftatutes  of  the  realm '  he  is  bound 
Ut  db  every  year,  or  oftener,  if  need  be.  Not  that  he  is,  or 
9ff^  was,  obliged  by  tbefe  ftatmes  to  call  a  ftew  parliament 
rfery  year  $  but  only  to  permit  a  parlianient  to  fit  annually 
§tfr  the  redrefs  of  grievances,  and  difpatch  of  bufinefs,  if  need'* 
fc(6}.  Thefehft  words  are  ibioofe  and  vagne>  that  fnch  of 

'4  £dw.  lU.  c.  14.     36  £4w.  III.  c;  la  . 


(d)  Mr.  GranvfllcShatp,  in  a  treatife  publiAied  £bxne  years  ^gOp'' 
acj^i  ingenioufly  ag;piiiil  this  oonftnidtion  of  the  ^.Ed:  III.  fuid 
maaa/ksoatd  that  the  words,  ifueeJic^  referred  only  tothepreced* 
]%g  word,  rfuner,  Sa  that  the  true  figmfication  was,  that  a  par- 
Elment  ihould  be  held  once  every  year  at  all  events  ;  and  if  there 
iiould  be  any  need  to  hold  it  oftener,  then  more  than  once.  (Sec 
lis  Declaration,  &c.  p.  1 66. )  The  cotemporary  records  of  parb'a* 
Bent,  m  fome  of  which  it  is  fo  cxprefled  without  any  ambiguity^ 
frove  beyond  all  contioverfy  that  this  is  the  tme  conftruAion.  In 
aat&nt  tknes  many  favourite  laws  were  frequently  rc-cnaded.  * 
lo  the  50  Ed.  IIL  k  is  exprefsly  and  abfohitely  dedared,  that  a 
farHament  fluMild  he  hdd  oace  a  year.  {Rot^  Pari,  No.  186k)  In 
the  ^  R.  II.  we  find  tgain  another  petition  from  the  commons* 
liat  a  parliament  (hould  be  l^ld  once  a  year  4a  tiste  kqfi :  *^  ^ue 
**  flejc  4  ^^^  ^  ^'  ^  tenir  parkment  tmfoet^  par  an  au  uuynZf  et 
**  (to  en  lieu  convenaBlc*'*  The  king's  anf^frer  is,  •*  As  to  that 
•*  parliament  (hall  be  held  every  year,  let  the  ftatutes  thereupon 
•*  be  kept  and  preferved  ;  but  as  to  the  place  where  the  parliament 
**  fhall  be  held,  the  king  will  therein  do  his  pleafure.'*  {R^t* 
FarL  No.  95.)  And  in  the  next  year,  the  king  declared  he  htbi 
finnmoned  the  parlTanienty  becaufe  it  was  ordained  that  parliament 
feonld  be  held  once  a  year.  \Rot.  Pari.  2  R.  II.  No.  4.) 

Bttt  I  can  by  no  means  agree  with  Mr.  Sharp,  and  thofe  who 
coBterrd  that  it  is  the  meaning  of  tkefe  records  and  itatutes  that 
there  (bould  be  an  ele^on  every  year*  The  word  parliament  at 
that  tini|e  did  not  neccflarily  include  any  Aich  idea  ;  for  it  is  every 
where  applied  to  a  feffion  without  any  dillinclion,  whctlker  it  waa 
bf Id  after  a  prorogation  or  a  diflblution.  {^Rot,  ParL  pqffm.)  IXf 
hi  true  thtit  for  fome  time  after  the  houfe  of  commons  was  regu- 
lai'ly  eilablifhed  diflolutions  were  frequent ;  for  at  that  time  the 

clcdora 
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our  monarcbs  90  were .  inclined  to  gpTcm  .without  p vtUvr 
ments,  uegleQed  the  coavokiag.  theni  fen^etimcs  for  a  vttf 
confiderable  periodi  under  pretence  that  there  was  no  need 
f^  thenu  But,  to  remedy  tbis^  by  the  ftati^e  KS.C^rrll.  r*  (• 
it  is  enabled,  that  the  fitting  and,  boldipg  of  po^ajn^tsifa4 
tiqt  ^e  intermitted  above  three  yeare  s^t  the,in9ft..,An^  by  t^g 
ftatttte  I  W.  &  M.  ft.  2j  c.  a.  it  Is  de<;la.red  to  be  009  of  tl)^ 
rights  of  the  people,  that  for  re^refs  of  dll^gidc^zacp^trW^ 
for  the  amending,  ftrengthening,  and  pcefervtng  t^e  law% 
parliaments  ought  to  be  ht\A  frequently ^^  And  this  indeSmln 
frequency  \s  againreduced  to  a  certainty  by  ftatute  6  W,  &'A^ 
c.  2.  which  enaAs,  as  the  ftatute  of  Charles  th^  fecund. ^^ 

fle£br8  were  few»  and  ^  fent  ij^  pitrSmcot  was  cottfid^ed^ratber^ 
burden  to  be  aToidcd  than  a  difUn&ioa  '%o  .he  {(dioited;'  audtthe 
members  were  not  enabled  to  recover' their  wages  tOl  the  king  had 
diCcharged  them  from  further  attendf  nce^  hy  putting  an  end  t^  fhc  p  .  . ,  -^ 
parliament.  In  the  firft  reigns  after *the  i-epnjfentatlon  of  the  come  *"  '  ^  ^ 
ftiohs  wag  eftabliflied,'  the  duration  and  intehhiilions  of  parliaments 
were  (boft ;  but  for  feveral  reigns  preceding  the  revolutfonp  both 
had  become  extended  to  fuch  a  length,  that  it  became,  neceflaa^ 
for  the  parliament  to  interpofe  it's  authority,  and  fix  feme  li 
to  it's  own  exiftence.  ' 


■  v^4*  <^ 


In  the  following  reigns*  the  longeft  durations  and  interpiiillo 
were  nearly  as  foUows :  • 

Duration*  lotermi^oa. 

6  years.     -        -      6  years. 


Hen.  VIII. 

6 

Edw.  VI. 

4 

£lfz. 

II 

Ja.  I. 

9 

Ch.  I. 

8 

Ch.  II.  .  - 

17 

4 
6 

12 

0 

4 


>1 
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.   See  the  printed  Report  of  the  Committee  to  examine  Pr^edeAU 

ia  Impieachments,  19  April  179X9  (p.  16.  tt  frq.y    In  Ireland 

there  was  no  regular  meeting  of  the  parliament  from  1666  till 

169a ;  tnd  from  the  reign  of  Queen  Anife  in  1703,  it  afbmbUA 

only  once  in  tw^  years,  till  17B3  ;  fince  which  time  it 'has  (at  t^f% 

year  as  in  England.  {Lord  Mountmor.  419.}  -^ 

done 


m 
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€6iith^lciittf'^sfri'wt\^  parliament  Biall  %c 'called  Withiii 
©fce  year*  * -after  tic"4ctcrHiination6flihc  fotm«r(7). 

'  H.  THExotiftittittit  parts  of  a  pafliamcnt  are  flie  ricxi 
C*jdfts'feFt>tn;%qtl^^^^^  And  thcfe  are,  the  lihg*s  inajefty, 
filtiAg  -there*  ih  his  royal  political  capacity,  and  the  three 
^kith  VriMfizim'i  the*  l6rds  fplritual,  tlie  Ibrda  temporal; 
^Wfio'W,  tbgrflnerWifh  tfie  llft^,  in  one  houfe)  and  the  coth- 
■ISiri,  -^ho  lit  try  tliemftltes  in  another.  And  the.  kme:  anci 
tikkifb  thtee  eftitis,  togethet',  form  the  great  corporation  of 
bod;  politfc'^rfflid' "kingdoms  of  which  the  king  is  faid  to 
ht'idpUiyfrinc}ptani^ef finis.  !Por*upon  their  coming  tbge'ther 
thc-kiftg^  meets  iheni,  cither  in-  pcrfon  or  by  -reprcfcntation ; 
mth^t^wjhlebddiere  eanbeno  ^|liNi4ri^Df  a  parliament ^} 
Slid  flie  alfo  halpkheA^  the  power  1of  diSolving  them,  ' ' 

I  154  ] --'itMS  highly  HWertSV^foi-  preferving  the  balance  of  the 
cbnftitution7'ih'at  the  executive/powpB  Aouldbc  a  branch, 

A.'M.»friiii|i  U'i^4ittk  |lcrW,  that  h    '     *«  4  Inft'.  t,  4.     SfJt.  1  tllk.  c.  3. 
itoicdin  SvttcliftiAsi  ilSierlfii«4n9  tHerr    n>ie^*Ftt4.  i.  '^ 

blies.     Mod.  Uti.  Hift.  xxx'iii.  15.  .  '  ..    ;: 

(7)  This  part  of  the  flatute  6  W.  &  M.  c,  i,  Coniirmfi  the  jU* 
tute  16  Car.  IJ.  c.  i.  In  declaring,  that  there  (hall  not  be  alonger 
interval  than  three  years  after  a  HifTolution  ;  but  the  \JS  Car.  II. 
fecms  to  be  more  extenfive  in  Tt*s  operation,  by  providing  that 
there  fliall  not  be  an  intermiflion  of  more  than  three  years  after 
any  fitting  of  parKament,  which  will  extend  alfo  to  a  pForogatlon. 
But  as  the  mutiny  ac^,  and  the  land-tax  and  malt-tax  a6tfi  are  pafled 
for  one  year  only,lhefe  two  ilatutes  are  now  of  little  avail,  for  the 
parliament  muft  nfeccflarily  be  fummoned  for  the  dJfpatch  of  bufi- 
«rfs  .once'^very  jean..  Iniaacicnt  times^  ^fp^d'ally  befwe  thif'abo- 
Etiflb  af  tke  £t\3P&^ tenoKsat  the  reft^tidn^ctf  Ch«  11,  oaf  kings 
Kad^iWh  aireVeime,  independent  qf  parHluflent,  thtft  Ifhey  weM 
toiUedlto  rc^,  :xnanf  years  together  vHthout  the  s^SSfftafiOtt  ii 
|»arli»mdU«  ajudbia  defiance  of  the  ilatutes  mentioned  in  tbe  prcO 
ceding  note,  .    .     :  *; 

if::>  though 


tfioiigh  not  cTieiriiohtj^df  the,  logiflatiit.  lEIid  idt^I^Mieilir^ 
df idiem^  we^havcieea,  would  be^Mr^cki^tii^e  «f  tyrtmny ;  tli^ 
tDtil'iii^TiAioii  oFtKetn,>  for, the  prefenr,  ^Mild  ih  the  enfft 
ptoduce^tbe  romecffaCfei!,  bjf  icaafing  -iteit  tifkicMrtigiihiflr'^klt 
kfocms  tapravido. :  'Tli^  iegiflatiwwotddfoon  tocomtf  T)'*^ 
fatmicil^  byr making  coittiiittul  <fhcroachm6fit«j  avidrgrflduaU^ 
affunua^  tcy^tfeiE  die  rights  «f  ^he  exeotttire  ipo^^K '  Th^i^ 
die  loitg  parliament  «>f  Charlei  the  fii4^  ^"t^hilelt  bAsd  iti  V 
tfooftltuitonffl  mcit)iier>  %ifkthe  royal  ebi^U^^Aa:,  r^dreffSV 
mtfny  heavy  grieYanceS  fllnd  cftabliflted  tttwh^  folirtafy  law*s.* 
But  When  the  f\«x>ik^f»'airumed  the  po^^f  of  Iegfflaf?i^!i(/tfr 
<Dtcfiifion  of 'the  roytf  ^irfhority,  they  fdon  AfterafffameJW?ke^ 
#?ft  the' reins  of  adWiniiftfttton;  and,  in  cdrifcottcnccrfHicfy 
umti&d  powers, 'Overturned both  chnfcW aiid '-ft'atc,'  aha-efta- 
blrftied  4"  wchrfe  oppreffion  than  any  they  pretended  to  re>neay? 
To  hinder  chertfore  any  fiicK  encroachments,  theWii^flf 
hlfl^ldf  a  pttt  of  th«  pai4tament :'  and;  a$ktfo^  19  th6  re^fdn  oi 
Imbeiltj^  f<S  vefy  pioperly  therefore  the  flkire  of  leglftition,^ 
i»bl4l  «he  cMAittttion  has  placed  in  the^to^n^^dnfiRfi  irif 
thre  i^ower  of  ti/efling^thtx  than  ^JUvi^^  this  bein^  fbfit^ 
ektiv  10 4infw«nBhd*tthd?ptbp'^r<«d.  ^¥m  ^e  may  aj^ly  to  tt^ 
royal  negative,  in  this^  inftancei  wfvat'Octffo.obfeiv^s  <)iPtli4 
n^^ivcrof^^e  Ron^ji^D  t;r^unes^  that^xhc  ^o^nh^j^^goy 
power  of  (kijfi^  wrongs  bi^t  mejelyxaC^^yi/gg^-B^fljf  ffpo^r 
bgjug^onf  f«.  Tl\c  .cro^n  ouwiot  bcgia,  of  i^^.  mi  9li^'H 
ations  in  the  prefent  eftablifhe^.law  i  but  U  may  approve  oiv 
difapprove  of  the  alterations  fuggclted  and  coniented  to  oy 
ik^^two  h^(t$.  iThe  IdgiflatW  therefore  ca^n<>t'slM4ge 
thie  «»tcfitlve  poitfer;o^^ny  ri^te  iK^iIdi  ittHOMr  Hfls^^^Mfr/ 
widibttf^tc's  owi^  co^ifent;  (iiice  tl|6  fa^-^Mft  f^er^eattittfl 
ftdiidt^s  ifi  too^  d<^/' H«l«fs  all'the'pbMr€^8'AMili>tigtM  M 
riwftl  And  li^veiWittdeed  iCMfihifi  iHt^-^MU;^  «icdle^4  Wl^ 
tbe£J^ihgovevit|iieiit,'that  alkhe'fM^ls'oF  it*f^t£rtV'idtt1>ubr 
check  upoa  each  •oUaev.  In  thclegiilatvtfif^ihjefpeppie^are  a  ^  15;  "^ 
check  upon  the  nobility,  and  the  nobility  tf<eheck>'Updn  the 
peuple ;  fay  thcTnpttrai  privilege  of  rejefting  what  the  urher 

5--:'>  it  ^  has 
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W  refolveJ  t  while  the  king'  i$  a  ehed:  upeA  'bodi^  wbich- 
pveferves 'the  esecutive  powor  fromr  eocroachments..  And 
tj^  very  ^xectittve  ppwer  is  again  <;hef  Ked  and  'Icept  withiir 
<|ue  'bounds  hj  the  tva  houfes,  tbiQiigk  .the  priYiiege  'dicy, 
luTcof  iaquiring  into>.  iinpeachuig».iahd  .ponifhing-tfae  co^Ui 
^u£l  (not^jjiKieed  of  the  kiog%  which  weald  deftroy  his  con<^ 
(litation^*indepeed.ence ;  but,  which'  is  more  beneficiai^to: 
the  pubKc)  of  his  ^i\^n^  f>^jt|ic.ipus  c^nfeliors.  'Thus  every: 
^ramch  of.  our  civil  polity  fuppqjrH.f n^  i^  fupffQrted,,  icgu-^ 
lajtct  and  i^  regulated^  by  the  rcft.;,|pr  j^  two  houfe^  na(u«r 
tally  jdrawiag  in  Iwa  diris£^ions  c(,cffo&tic  inter^fti  and  the 
fr^sp^atiirein^^iiqit^er  dill  diflFerenl-firom  them  both,  th^y  ' 
Oiutt^^y  keep^eapl). other  from  e^ceo^ji^g^tjieir  proper  limhs^ 
while  :tbe  whole  is.  prevented  from  {fiff^r^^n^  an$l  artificially 
conne£ledit(^gethor  b^  the  mixed  nature  of  the  crown,  which 
i&  a  pan -of  the  legiflatiyei  aa4  the  iple  executivf^  n^agiflrate. 
I^kc  three  diftiQj^:»P9wcr$iU]mecha2iic6,  ^ey  jointly  impel 
tb!f.;fWPiyP?>Qf:i«»vjiTP«\et|tiirt.a  diircftion  different  from 
whateithCT^.^ivg  by.itfelf^f  would  have  ddnet  but  in  Ac 
Gmo  time  ^naC  direction  parc^king  of-:e{|ch)  and  formed  out 
of  all )  a  dire&ion^-whLcli  conlUtuted,  the  .tr«ke.  -line  .of  the 
liberty  jan4  happifieiifjDf  the  commtivtjf/.       . .  .ir:.^  .i  :.     y 

VLzr*  MS  i\6vr  tbtiBAtr  thtk  cohftrtuent  parts  of*  the  fove-' 
rcigri  )powifr,  x)1rpaTflinient/'each  in  aTepn rate  View:  *  The 
im^  majefty  ^ill  b6  thr  fabjitt  <^f  the  neir,  and  many  fub- 

ftqaent  cliiptefs,  to  which  wi  lliaft!  it  prefeut- refer. 

*  ■•••        •*  i*.        •-.•1,  t 

•"  T,Win^>t.in.oj4ei:  %yt  thej^iritual  Ipr^s.  Jhrfe  fccinfjft  «< 
^wo 'ati^b^(hop»«  :^nd  twenty^fopr  bUhopAi  and  fit  the:^ii«9 
IhIiqii  Qf  jponaAewa  byljHepty  VUI,  conftUed  Jikewifejrf 
Wcoly-fixtffUXred^^Jbbptft,  findi  twp  piionst ;.  ^.  very :coniidcfH 
ifcl^  iN>rtlb--i»nd4i>i|hQf«i  tiinea  e<J*»l-  i.»  ]n#.nabet  to  jibe  ttmpo^ 
i(ilaobilityi(8).:i  Ail  t^efe  hoW,  or  ^re  f^pppfe4  tot:boW^«€M 

•  t   T  r  :t  <  "gt»t?n-CwH^*«'^*>»     *   '"       •       •  €o.  Llh.  97^' '   ».  /--  \* 

•  (3J   In  the. place  referred  to,    lord  Coke  fays,  there  were 

twenty-fevcn  abbots  ana  two  priors,  ^d  he  is  th^  fileiit  Jre> 

13  i  9  {ge&mg 
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pin  aatkulb'  bjicoQiet  undef  ihe  king :  fdjr  WiQiabi  the  coih^ 
^oeror  thov^t  proper  to  cbtnge  ihc  fptritnal  teottie  of  ftaok^ 
aknoign  or  ffe«  (iliii«,  uqdcr  wUch  thfi  bilhopft  hcM^hcir  laodfl 
duririg  the  ^v^cMi  govcmraient^  imo  the  fcodid  or  Norman 
tenure  hj  barony ;  vbich  f^bjef^ed  their  efUces  to  all  civil 
charges  and^  afieflq^i^ntf^  hem  whieh  thejr  were  Jwfqm  ««» 
cmpt ' :  and|  in  right  of  fuccellion  to  thofe  baronies,  which 
were  untliimable  from  their  refpeAivc  digsuties^  die  bifllop^ 
and  abbots  #ere  allowed  their  feats  in  the  houfe  of  lords^  But 
though  thefc  lords  fpirititat«rf  in  the  eye  of  ^he  law  a  diftinft 
eftate  fram  the  lords  temporaii  and  ^^  JE»  diftnqpiiflied  in 
flioft  of  our  ay£b  €st  parliataent,  yet  in  pradka  they  are  lifually 
blended  together ttnderthroaenanleof/ibtf/«d!(^tfacy intermix 
in  their  votes  $  and  the  majority  of  :fiu:h  intermittwre  joioa 
JKith  eftates*  And  from  thi^'U^ant  of  a  foparate  aflembly  waA 
feparate  negature  of  the  pcdatos,  toait  writers  have  acgued  ^ 
very  cogeody,  that  the  lords  Ijpiritttal  an^  tempor^d  ace  now 
an  reality  only  one  eftau^  i  which  is  tuiqueftiouably  sme  in 
every  effe£kual  fenfe,  though  the  atttient  diftindion  between 
them  ftill  nominally  continues.  For  if  a  bill  (hould  pafa 
their  houfe,  there  is  no  doubt  of.  it*s  validity,  thotigh  every 
lord  fpiritual  (hould  vote  againft  it  s  of  which  Selden^,  and 

•  CHb.  Hi4.  Exck.  55.   S|>elfli.  W.  I.  «  Vironage.  p.  r.  c.  ^.  Tbelftdf 

fl9i.  uhifertnity^  1  Eiis.   c.  1.  wm  pafled 

t  Glanv.  7.  I.  Co.  Utt.  97.  field,  with  the  diiftat  of  aU  the  bllbopt  | 
/Cit.  hoo.  ».  s.  J9.                                   .  (GKh(.«o^.  s&^)  $ni  cbcrefbic  tb« 

« Whitelock«  on  P^rliiii}.  c.  7s.  Witf-  ^Wt   gf    lardt  fphimal    is    nmV^ 

"  b«rt.  Alliance-  b.  a.  c.  3.  thiougbowt  ihe  whole  (9)* 

^  Dyer.  60. 


ipe&in^  the  nulnber  of  the  temporal  pecn  \  but  in  the  &ft  page 
of  the  4th  j[niUtute>  he  tcIU  us  their  number,  when  he  is  then 
writings  19  t06»  an4  the  oumber  of  the  commons  493* 

(9)  Ko  rational  or  ancient  principle  caa  perhaps  b^  f^gg^^t 
why  the  biihopi  ibould  not  have  e«adly  the  fiwie  l^fiij^tivc 
fiindioas  a#  the  other  peers  of  pailiament ;  the  iijle  of  the  houfe 
4i>f  lords»  vLt.  the  lords  i^iritual  and  temporal,  was  prpbably  ia* 
tended  as  a  cocnplimwt  to  the  biihpps»  tp  exprefs  the  precedence 
which  they  are  entitlod  jLp  before  all  the  tcmppralbaronsywbi^horigi 

y^ul.  O  nal 


I 

rs6  rk  RfoftTS  Btfoitt 

-fir  Edward' CoKer,  give  many  inftaflces^}  'tt,  on  the  othel 
hatHkd^  I  pf«fum^- it  would  be  equally  good|  if  tbe  lords  tem^ 
jMMral  ptefent  were  itifarior  %o'  the  bi(hop»ia  liuraberi  and 
every  bn^:  of  thofe  teofipo^al  tofdft  gave  his  Yoterto  reje£l  the 
bill;  though  fir  Edward  Cokis  feems  tcr  doubt  <^ whether thi^ 
-weutd  not  be  an  ordinance^  rather  than  an  tf/7,  of  parfiament, 

C  '57  3  ^^  \oxi&  temporal  confift  of  all  the  peers  of  the  (talm 
(the  bifliopS' not  being  in  ftri&nefs  held  to  be  fuch,  but 
merely  lords  of  parliament  *)  by.  whaterei  dtle  of  nobility  diC- 
dnguifhed  i  dukes,  marquifipi^  ea^ ls»  rifcounts,  or  barons  ;  of 
which  dignities/ we  fliall  fpeak  more  hereafter.  Someof  thefe 
£t  by  defcentf  as  ^  all  ancient  peers ;  fome  by  -.creatioD,  as 
do  ^11  new-made  ones' ;  others^fince  the  union  with  Scot- 
land,  by  eledion,  which  is  the  cafe  of  the  foteeil  peers,  who 
reprefent  tbe  body  ofrtfae  Scoti  npUlity.  Their  number  is 
indefinite,  and  may  be  encreafed  at  will  by  the  power  of  die 
crown :  and  once^  in  the.  reign  of  queen  Anne,  there  was  an 


*.•«  « 


r  1  ItA.  58 5>  6>  7.      See  Keilw.  Charles  II ;    wherein  00  bUhops  fiqe 

1S4;  where  ic  is  holiea  by  the'judges,  fiimmoocd^  till  afcet  the  repeal  of  the 

7  Hea.'VJII.  thac  the  king  racy  bold  flitute  i^Car.  I.  c.  ^7.  by  ftitale  ti 

a    parii^cnefit    without    aay  ifirioial  Cw.  II.  i^  it  c.  a« 

lords.      This  was  alfo  exemplified  ia  *  4  loft.  25. 

hA  In   thf   two   firtt  par^aaieats  of  •  Stauaford,  P«C.  tj[j^ 


Daily  was  the  only  charader  that  gave  a  claim  to  a  feat  in  the 
houfe  df  lords.  Unlefs  jprecedents  could  be  found  to  the  contrary, 
there  feems  to  be  do  reafon  to  doubt,  but  that  any  aft  at  this  day 
would  be  valid,  though  all  the  temporal  lords  or  all  the  fpirituai 
lords  were  abfent. 

In  the  I  EIiz.  c.  2.  the  flilc  of  the  parliament  is,  the  lords  and 

commons  in  parliament  afTcmblcd  ;  but  there  is  the  fame  llile  ufed 

alfo  in  I  Eliz.  c.  11.  a  revenue  aft.     Lord  Mountmorrea  informs 

'TIS,  that  on  the  18th  Feb.  1641,  a  motion  was  made'  in  the'Irifh 

'houfe  of  lords,  '**  That  as  all  the  bifhops  were  againft  a  reprefenta- 

•*   «•  tion  about  certain  grievances,  the  lords  fpiritual  fhould  not  be 

'^  named :   upon  which  the  judges  were  confulted';  and  their  opi- 

:'.,-*•  Tiion  was,  that  in  any  aA  or  order  ^which  pafled^'  it  muft  be  en- 

tWi#«  t^red  by  the  lords  fp'ritual  and  temporal.**     i  Vol.  344. 

'^^—  15  inftancc 
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inftanc^  of  creating  no  lefs  than  twelve  together ;  in  con- 
templation of  which  in  the  reign  of  king  George  the  firft^ 
abillpafTed  the  houfe  of  lords,  and  was  countenancd  bj  the 
then  miniftry,  for  limiting  the  number  of  the  peerage.  Thi$ 
was  thought  by  fome  to  promife  a  great  acquiHtion  to  the 
conftitutton,  by  rcftraining  the  prerogative  from  gaining  the 
afcendant  in  that  augoft  afiemblyy  by  pouring  in  at  pleafure 
an  unlimited  number  of  new  created  lords.  But  the  bill  was 
ill-reliOied  and  mifcarried  in  the  houfe  of  commons,  whofc 
leading  members  were  then  defirous  to  keep  the  avenues  to 
the  other  houfe  as  open  and  eafy  as  poffible. 

• 

The  di(lin£^ton  of  rank  and  honour  is  neceflary  in  every 
well-goTerned  ftate :  in  order  to  reward  fuch  as  are  eminent 
for  their  fervices  to  the  public,  in  a  manner  the  moft  define 
ble  to  individuals,  and  yet  without  burden  to  the  com- 
munity} exciting  thereby  an  ambitious  yet  laudable  ar- 
dor, and  generous  emulation,  in  others.  And  emulation^ 
€Nt  virtuous  ambition,  is  a  fpring  of  aAion,  which,  however 
dangefous  or  invidious  in  a  mere  republic  or  iinder  a  defpotic 
fway,  will  certainly  be  attended  with  good  effeds  under  a 
free  monarchy  j  where^  without  deftroying  it's  exidence, 
it's  excefles  may  be  continually  retrained  by  that  fuperior 
power,  from  which  all  honour  is  derived.  Such  a  fpirit, 
when  nationally  diffiifedf  gives  life  and  vigour  to  the  com- 
mumtji  it  fets  all  the  wheels  of  government  in  motion, 
which,  under  a  wife  regulator,  may  be  direfted  to  any  bene-  [[  158  ] 
ficial  purpofe ;  and  thereby  every  individual  may  be  made 
fubfervient  to  the  public  good,  while  he  principally  means  to 
promote  his  own  particular  views.  '  A  body  of  nobility  is  alfo 
more  peculiarly  neceflary  in  our  mixed  and  compounded  con- 
ftitutioQ,  in  order  to  fupport  the  rights  of  both  the  crowa 
and  the  people,  by  forming  a  barrier  to  withdand  the  en- 
croachments of  both.  It  creates  and  prefcrves  that  gradual 
fcale  of  dignity,  which  proceeds  from  the  peafant  to  the 
prince ;  rifing  like  a  pyramid  from  a  broad  foundation,  and 
diminifhing  to  a  point  as  it  rifes.  It  is  this  afcending  and 
contracting  proportion  that  adds  (lability  to  any  government  i 

O  %  for 


158  fhc  Kicurs  Book  I; 

for  when  the  departure  is  fudden  from,  one  extreme  to  ano^ 
ther^  we  m^y  pronounce  that  ftate  to  be  precarious*  The  no^ 
bilitj  therefore  are  die  pillars,  which  are  reared  from  among 
the  peoplcj  more  immediately  to  fupport  the  throne ;  and»  if 
that  fallsy  they  muft  alfo  be  buried  under  it's  ruins.  Acc<^d- 
ipgly,  when  in  the  lad  centxiry  ihe  commons  had  deter- 
mined to  extirpate  monarchy^  th^y  alio  voted  the  houie  of 
}ords  to  be  ufekfs  and  dangerous^ .  And  fince  titles  of  nobi^ 
lity  are  thus  e^p^dient  in  the  ftatC)  it  is  alfo  expedient  that 
their  owners  fliould  form  an  independent  and  feparate  branch 
of  the  legiflature.  If  they  ^were  confounded  with  the  ma£5  of 
the  people,  and  like  them  had  only  a  vote  in  electing  repre- 
fentativcs,  their  privileges  would  foon  be  bfMrne  down  and 
overv/helmed  by  the  popular  tojrrcnt,  which  would  effe£lually 
level  all  didindions.  It  is  therefore  highly  necefl»ry  tha^t 
the  body  of  nobles  fliould  have  a  dillintl  aflcmbly,  di^inCb 
deliberations,  and  dlftind  power3  from,  the  commons*  , 

I 

The  commo;is  con(i(l  of  all  fuch  men  of  property  in  tho 

kingdom  ( 10),  as  have  not  feats  in  the  boufe  of  lords  ;.  ^€r|t 

'  one  of  which  has  a  voke  in  parliameiu,  either  perfoj^a^y^^l 

by  his  reprefentativ^s*    In  a  free  ftate  every  man,  who  is 

fuppofed   a  free  agent,  ought  to  be  in  fome  meafure  hi& 

own  governor ;  and  therefore  a  branch  at  lea{^  of  the  kglfla* 

tive  power  (hould  refide  in  the  whole  body  of  the  people* 

And  this  power,  when  the  territories  of  the  (late  ar«  finciU  aod 

it's  citizens  eafily  known,  (hould  be  exerdfed  by  the  poople 

C  159  3^  in  ^heir  9£gregate  or  colledlive  capaijity,  as  was  wifely  or* 

dained  in  the  petty  republics  of  Greeor,  and  the  firft  rudi* 

ments  of  the  Roman  Rate.    But  this  will  be  highly  incon<> 

yenienty  when  the  public  territory  is  extended  to  any  conC* 


(10)  The  word  commons  in  it's  prefent  ordinary  iignification^ 
comprizes  all  the  people  who  arc  under  the  rank  of  peers,  without 
any  regard  to  property  ;  but,  in  it's  original  figniiication,  it  was 
confined  to  thofc  only  who  had  a  right  to  fit,  or  had  a  right  to 
vote  for  reprefentativcs  in  the  houfc  of  commons. 

deraUe 
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derable  cfcgree,  and  the  number  of  citizens  is  encreafed* 
Thus  when,  after  the  focial  war,  all  the  burghers  of  Italy 
were  admitted  iree  citizens  cf[  Rome,  and  each  had  a  vote  in 
the  public  affembliesy  it  became  impoflible  to  diflinguifli  the 
Ipurious  from  the  real  votcr^  and  from  that  time  all  elections 
and  popular  deliberations  grew  tumultuous  and  diforderly ; 
which  paved  the  way  for  Marius  and  Sylla,  Pompey  and 
Csefar,  to  trample  on  the  liberties  of  their  country,  and  at 
laft  to  diflblve  the  commonwealth.  In  fo  large  a  ftate  as 
ours  it  is  therefore  very  wifely  contrived,  that  the  people 
(houM  do  that  by  their  f eprefentatives,  which  it  is  impradi- 
cable  to  perform  in  perfon ;  reprcfentatives,  chofen  by  a  num* 
ber  of  minute  and  feparate  diftriAs,  wherein  all  the  voters  are^ 
or  eafily  may  be,  diftinguifhed.  The  counties  are  therefore 
reprefcnted  by  knights,  defied  by  the  proprietors  of  lands : 
the  citizens  and  boroughs  are  reprefcnted  by  citizens  and  bur- 
gefles,  chofen  by  the  mercantile  part  or  fuppofed  trading  in* 
tereil  of  the  nation;  much  in  the  fame  manner  as  the  burgbera 
in  the  diet  of  Sweden  are  chofen  by  the  corporate  towns, 
Stockholm  fending  four,  as  London  does  with  us,  other  cities 
two,  and  fome  only  one  ^.  The  number  of  Englifli  reprcfent- 
atives is  513,  and  Scots  45  ;  in  all  558.  And  every  mem- 
ber, thoogh  chofen  by  one  particular  dtftrifi^  when  defied 
and  vstufned  ferves  for  the  whole  realm.  For  the  end  of  his 
conung  thither  is  not  particular,  but  general ;  not  barely  to 
advantage  his  conftituents,  but  the  cotnmtn  weahh  \  to  advife 
his  nwjefty  (as  appears  from  the  writ  of  fummons  *)  <<  de  <cnU 
<<  mum  €9Mfiiofupir  fHgciiii  quibufdam  orduu  it  urgentlhtSf  rr« 
^  g^'''i;fiotumf  it  difenfiomm  ngni  jtmgliat  tt  ieeleftae  Anglicanai  * 

*^  ccfitimeatiiui.**    And.theiefore  he  is  not  bound,  like  a  de*. 
puty  in  difi  united  provinces^to  eonfuk  with,  or  take  the  ad- 
xkeofi  his  conftituents  upon  any  particular  point,  unlefs  he 
himfeif  thinks  it  proper  or  prudent  fo  to  do*  -" 

These  are  the  conftituent  parts  of  a  parliament ;  the  king,  [  160  ] 
the  lords  fpiritual  and  temporal,  and  the  commons.  Parts,  of 
which  each  is  fo  neceflaxy,  that  the  confent  of  all  three  is  re* 

b  Mod.  Vn.  Hid.  xxxiii.  i8.  r4lnft.  14. 

O  3  ,      quired 


l6o  5Tte  R I G  H 1 6  Book  L 

quired  to  nuke  any  new  law  that  (ball  bind  the  fubjedi* 
"Whatever  is  ena£led  for  law  b]f  one^  or  by  two  only,  of  the 
three  is  no  ftatute ;  and  to  it  no  regard  is  due,  unlefii  in  mat« 
ters  relating  to  their  own  privileges.  For  though,  in  the 
times  of  madnefs  and  anarchy,  the  commons  once  pafled  a 
vote',  **  that  whatever  is  enabled  or  declared  for  law  by  the 
*<  commons  in  parliament  aflembled  hath  the  force  of  law  ; 
^<  and  all  the  people  of  this  nation  are  concluded  thercbyt 
<<  although  the  confent  and  concurrence  of  the  king  or  houfe 
'^  of  peers  be  not  had  thereto  (i.i);"  yet,  when  the  confti^* 
tution  was  reilored  in  all  it's  forms,  it  was  particukrly  en« 
a£led  by  (latute  13  Car.  II.  c.  i.  that  if  any  perfon  ihall 
•  malicioufly  or  advifcdly  afBrm  that  both  or  either  of  the 
lioufes  of  parliament  have  any  iegiflative  authority  without 
the  kiQg,  fuch  perfon  (hall  incur  all  the  penalties  of  a  frof^ 
munirc* 

in.  We  are  next  to  examine  fhe  \vw%  and  cuftoms  relat* 
jng  to  .parliament,  thus  united  together  apdconfideredaapne 
aggregate  body* 

The  power  and  jurifdi£iion  of  parliament,  ikys  fir  £d« 
ward  Coke  ^,  is  fo  tranfcendent  and  abfolate,  that  it  cannot 
be  confined,  eithef  for  caufes  or  perfons,  within  any  bounds* 
4Uid  of  this  high  court,  he  adds,  it  may  be  truly  faid,  ^*fi  attti^ 
<<  quit  at  em  J^Bes^  eft  vtiufltlftma  t  Ji  dignitatemf  efi.boHoratifi' 
**  maf  Ji  jurifdiSiofumf  eft  cBpatiJJima!*  It  hath  (bvereign  and 
uncontrolabie  authority  in  the  making,  confirming,  enlarging, 
reftraining,  abrogating,  repealing,  reviving,  and  expounding 
of  laws,  concerning  matt|ers  of  all  poffible  deoofninations, 
ecddfudical,  or  temporal,  civil,  military,  maritime,  or  crimi* 
nal ;  this  being  the  place  where  that  abfolute  deipotic  power, 
which  muft  in  all  governments  refide  {bmewhere,  is  mtrufted 

4  4  Jan.  1 64S.  •  4  Inft.  36. 


(11)  This  was  a  natund  prologue  to  the  tragical  drama  which 
u  pcfformcd  on  the  30th  of  the  iame  mouth. 

by 


bj  the  conftitiitioa  of  dicfc  Ungdoms.    All  mtiMxirfs  and  - 
grievances^  (^rations'aad  rezD^dieSy  that  tranfce;)d  the  ordir  C  x^i  3 
narf  fourjCc  i9f  the  laws,  are  wi^hm  the  leach  pf  this  extraor- 
dinary tribunal.    It  can  regulate  or  newHOMidel  the  iJua^elRoa 
t9;the  crowtv;  as  .was  done  in  the  reign  of  lienrf  VJII  and 
William  III.  It  can  alter  the  eftabli(hed  religion  of  the  lai}d ; . 
as  was  done  in  a  variety  of  inftances,  in  the  reigns  of  king 
Henry  Vlll^nd  his  three  children^   (txsfu.  changd  and  create 
ai^e^  ev/:A  the  conftitutioa  of  tbe»king4Qn^  ai^  of  parlja* 
naiei^  thexnf)||lyes ;  as  was  done  by  the  a£t  of  union,  and  t)ie* 
fereral  ftatutes for  triennial  and  feptenrnial  qle^iofiS.  It  can,* 
i(i  Ibort^  do  every  thing  that  is  not  naturally  impoflible  ;• 
a^nd  therefore  Ipme  have  not^  f^^rupled  to  call  it's  i^wer^  Jby  a* 
^iire  rather,  too-  bold,  the-pninipotence  of  parlian>ent.(r2)» 
Trne  il  is,  t)Mt  what  the  parlia/nent  dotb,xa  authority  uposi*  T 
earth  can  u^o.     So  that  it  i»  a  matter  moil  efiential  to  the 
liberties  of  this  kingdom,  that  fiich'.  members  be.  delegated 
to  this  iisportant  trail,  as  are  moft  eminent  for  their-probftyy; 
their  fortitude,  and  their  knowkge)  .fork  was  a  kno^h- 
apophthegm.of  the  great  lord  treafurerBarleigh,  ^.  that  £iftg«^ 
^*  land  could  never  be  ruined -but  by  a  .pariianrent  :'*  andj  *as^ 
fir  Matthew   Hale  obferves',   this  being  the  higheft-atiilr 
greate(t  cofirt^'  over  which  none  other  can  have  jurifdlftion' 
in  the  kingdom,,  if  by  gny  means  %  mifgaveniflient  fliould 
gny  way  fati  .upon  it,  the  fiAbjei^s  pf;jthi^  kingdom  a^  icft 
ipitfaofft  all  9aaner  Qf  xpmedy.     To  the  fame  purpofe  the* 


-     V   - 


'  (xa)  De  Lolme  hav  imptered  uponth!s,  and  has,  I  tnlnX,  un- 
warrautably  afleited,  that  ^  it  is  a  fandaittentfd  principle 'with  the 
^  £ogli(h  lawyers,  tiiat  parUameot  eanido  ev^ty  thing  but  make 
<'  a  woman  a  man,  and  a  man  a  womaiu"  (p.  1344}  ThcorniU" 
potenoe  of  parliament  Agai^  nothing  mofe  than  the  fupreme 
ibvereign  power  of  th«  ftatC;  or  a  power  of  a^loo  uncontrolled 
&y  any  fuperior.  In  this  f^nfe,.  the  king  in  the  exqrcife  of  his 
prerogatives^  and  the  houf<»  of  lords  in  the  interpretation  of  laws, 
arc  alfo  omnipotent  {  that  is,  free  from  tbc  control  of  any  fuperfor 
provided >y;ibf  conftitutiop* 

O  4  prefident 
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picfidcnt  Mbfltd^uieu,  tk^ug^  I  tntft  too  ha(lily,  ^rfdages^t 
that  as  Rdme»  Sparfai  and  Catfliage  have  loft  ^heir  Htiertf 
aii<t  p^Yiflied;  fo  the  eoilftittitioit  of  England  * wHI  m  time 
l«fe  it's  liberty,  wilt  fief ifh :  it  will  perift,  whenever  die 
kgiflative  (kom^er  fball  beeente  more  corrupt  than  the  ezecu* 
tJve. 

It  mnft  be  tmMA  that  Mr,  JLodce^,  and  other  theoretical 
writers,  haVe  hcM^  that  ^  theri^  i^mains  ftilf  inherent  in  the 
^  I^bple  i  fupteme  power  to  teihove  ot  alter  tfab  legiflative, 
«^  when  they  find  the  legiflative  a£l  conttary  to  the  truft  re* 
<•  pofed  in  them  :  fot^  when  fuch  trUft  is  abufed,  it  is  thereby 
^<  fiorfeitedi  and  Jcvolvea  to  thofe  who  gave  it.**'  Bat  how-» 
ever  jiift  this  conclufioa  may  be  in  theory,  we  cannot  pra&i-' 
C  1^9  ]  ^'^  adopt  itf  mm  tided  any  legal  fteps'  for  earrfing  it  int<» 
executidn»  ondcr  any  difpen&tion  of  govemmeilt  at  prefenC 
OAsially  c](iftiag.     For  this  idc^olmion  of  power,  to  the 
people  atUrge^  ihchidee  in  it  a  diflblution  of  th^'wfaole  form 
o£  goverameat  i^ftaUiQied  by  that  pec^lb  \  rcducei  all  th(» 
SMyri>crs  t^  their  origiml  ftate  of  equaKcif  ^  and,  by  m« 
Bihilating  the  fovereign  power,  rtfpeall  aH  pbfirive^  Iaw& 
trhatibeveir  befdre  enaded^  -  No  human  laws  wlU  therefore 
&ppo(b  t  c^fe,  vibich  at  once  muft  deftfoy  aU  Itfw,  and  c«m^ 
^  men  to  build  aMfli  upon  a  new  foundation ;  nor  ^\\  tliey 
make  provifion  f6t  ib  disrate  an  event,  as  mu ft  feMer  all* 
legal  provifiont  inetfbaiialj.  86  long  thetttfbt^^theBhglift 
conftitution  lafts,  we  may  venture  to  aiRrm,  that  the  power 
of  parliament  is  abfoI\ite  and  without  control. 

In  order  to  prevent  the  Rmfcl^pfs  that  might  arifc,  by 
fiaciug  this  extenfive  authority  in  hands  that  are  either  inea<* 
pablc,  or  clfe  improper,r  to  jsumage  it,:it  is  provided  by  the 
cuftom  and  lsiw  of  pai^fiameiit  *,  that  no  one  Qiair  fit  &t  v6te 
in  either  hbufe,  enieft  he  be  tWenty-one  years  Of  age.  This 
Is  alfo  ejtpiteAly  declared  by  ftatutc  7  &  8  W.  HI.  c.  25. 
with  tegud  to  iStit  UOiife  of  coiTimons ;  doubts  having  arifen. 
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torn  fOiM  tMtrad!£l0ry  adjudicatiMs,  whedier  ^M%  mU 
nor  was  incapacitated  from  fitting  In  that  houfe  *l  ( 1 3 ).  It  is  alfo 
enaAed  by  ftatute  7  Jac.  L  c.  6.  that  no  member  be  permit^ 
ted  to  enter  into  the  houfe  of  oommons^  till  he  hath  taken  the 
oath  of  allegiance  biefore  the  lord  fteward  tx  his  deputy  ( 14) : 
and  by  30Car.IL  (t.  2.  and  i  Geo.L  c*  13.  (15)  that  no  mem- 
ber (hall  vote  or  fit  in  either  houfe,  till  he  hath  in  the  prefence 
of  the  houfe  taken  the  oath  of  allegiance,  fupremacy,  and  ab- 
juration, and  fubfcribed  and  repeated  the  declaration  againd 
tranfubftantiation,  and  inrocatton  of  faints,  and  the  facrifice 
of  the  mafs*  Alitns,  unlefs  naturalized,  were  likewife  by 
the  hw  of  parliament  incapable  to  fenre  therein ' :  and  now 
it  is  enaded,  by  ffatute  1 2  &  1 3  W.  IIL  c.  a.  that  no  alien» 
even  though  he  be  naturalized,  (hall  be  capable  of  being  a 
Aember  of  either  houfe  of  parliament.  And  there  are  not 
only  thefe  ftandthg  incapacities;  bat  if  any  perfon  is  made  a  [  1^3  3 
peer  by  the  king,  or  elefled  to  ferve  in  the  houfe  of  commons 
By  the  people,  yet  may  the  refpeAive  houfes  upon  complaint 

of  any  crime  in  fuch  perfon,  and  proof  thereof,  adjudge  him 

« 

It  CoAi.  Jouia.  1 6  Dec.  1 690.         '  Com.  Joura.  10  Maf .  2623.  iS  Feb.  1 62^* 


(13)  Aeeording  to  ancient  principles,  minors,  unlefs  adually 
knighted,  n^uft  have  been  difqualified;  for,  in  general,  no  one 
tras  capable  of  performing  the  feudal  fervices  till  he  had  attained 
the  age  of  twenty-one.  And  one  of  the  moft  important  of  thefe 
fervices  was,  attendance  on  the  lord's  court.  But  if  the  king 
had  conferred  the  honour  of  knighthood  upon  a  minor,  then  it  was 
held  that  the  2n^>ccility  of  minority  ceafed*  See  note  to  p.  68, 
ad  voL 

(14)  On  the  firft  dsy  of  the  meeting  of  every  new  parliament, 
the  lo^d  fteward  of  his  nuyefty's  houfehpld  attends  in  a  room  ad- 
joimng  to  the  houfe  of  commons,  and  admiiiifters  an  oath  to  the 
membtrs  iprefeBt ;  end  he  then  executes  a  commilGon  or  deputa- 
tion, empowering  any  one  or  more  of  a  great  number  of  members 
fpecificd  in  ftt»  to  adminifter  the  oath  to  others.     Com.  Jour. 

(15)  The  oath  of  abjuration  was  idtertd  by  6  Geo.  liL  c.  53. 
li|>eo  tht  death  of  the  pretender. 

I  difabled 
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difabled  and  ificftpalik  to  fit  as  a  m^mbci " :  mdiibi^  hy  the 
law  and  cuftom  of  parliament  ( 1 6). 

m  Whltelocke  of  par!,  c.  102.  ^ee  14  Fe6. 1580.  31  Jun.  i6a9.  9  Nov. 
Lbrd^s  Journ.  3  May  1620.  13  May  '  »i  Jan.  1640.  tf  Mar.  167^  ^Mar* 
11SZ4..    26  May  1725.    Con.  }c^tn.      17 11.     17  Feb.  17^91 


(16)  This  fentencc  was  not  in  the  firft  editions,  but  was  addedg^ 
no  doubt,  by  the  learned  Judge,  with  an  allulion  to  the  Middlefex 
elcclioa.  The  circumflances  of  that  cafe  were  briefly  thef(^ : 
On  the  19  Jan.  1764,  Mr.  Wilkes  was  expelltd  thc-houfc  of  com- 
mon?, for  being  the  author  of  a  paper  ca}le4tli€  North  Brrton, 
No*  4^1  At  the  nexl  ele&ioa,  in  1768,  he  was  defied  for  the 
county  of  Middkfex ;.  and  on  5  Feb.  1769,  it  was  refolTcd  that 
John  Wilkes,  £fq.  having  publifhed  feversd  libeU  fpcdfied  in  tba 
Jo^iinids,  ^  exptUed  ibis  houfe;  and  a  new  writ  h^^ing  been  oi*^ 
dcred  for  the  county  of  Middlcfex,  Mn  Wilkes  was .  re-cleded 
without  o^pofition;  and  on  the  17  Feb.  1769,  it  was  refolved» 
that  **  John  Wilkesi  Efq.  having  been  in  this  feiHon  of  parlia-*^ 
«*  mcnt  expelled  this  houfe,  was  and  15  incapfibk  of  being  eledlcd 
•*  a  member  ta  ferve  in  this  prefent  parKament  ;*'  and  the  elc^b'on 
was  declared  void^  and  a  new  writ  ordered.  GLp  was  a  fecoiid 
time  re-cleded  without  oppofition,  and  on  17  ^^arch  1769,  the 
Imhi£c  again  dedared  the  election  void,  and  ordered  a  new  writ^.  At 
the  next  eleAion,  Mr.  Luttrell,  who  had  vacated  his  feat  by  accept- 
ing^ the  Chikevn  Hundreds,  oifered  himfelf  a  candidate  agaibft 
Mr.  Wilkes.  Mr.  W^kes  lutd  1 145  votes,  and  Mr.  Luttrel  a0» 
Mr.  Wilkee  was  again  returned  by  the  (heriff.  On  the  15  April 
1769,  the  houfe  refolved,  that  Mr.  LrUttrel  ought  to  have  been 
retimied,  and  ordered  the  return  to  be  amended.  On  the  25^ 
April,  a  petition  vi^  prefented  by  certain  freeholders  of  Mid« 
dtefex,  agamft  the  return  of  Mr.  Luttrel ;  and  on  the  8  May, 
the  houfe  refolved  that  Mr.  Luttrel  was  duly  elefled.  On  the 
3  May  1785,  it  was  refolved,  that  the  refokition  oF  the  17 
Feb.  J  769  fhould  be  expunged  from  the  Journals  of  the  houfe, 
as  being  fubveriive  of  the  rights  of  the  whole  body  of  eledors  of 
this  kingdom.  And  at  the  fame  time  it  was  ordered,  that  all 
the  declarations^  orders,  and  refolutions  refpeSing  the  ele^km 
of  John  Wtlkes,  Efq.  (kould  ba  expunged.  The  hlftory  of 
I^ngkiad  funxtlhcs  many  inftaiices  of  important  conftituticmal 
qucflions  that  have  deeply  agitated  the  minds  of  th^  people  of  thk 

country^ 
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For,  as  every  coon  of  juftke  bath  laws  and  cuftoms  for 
it's  dire£lion)  feme  the  <:ivil  and  caoon,  feme  the  commoa 
law,  others  their  owa  peculiar  laws  and  caftoms)  fo  the  high 
court  of  parliament  hath  alfo  it's  own  peculiar  law,  called 
the  Ux  H  4:<mfuetudo  parUamentii  a  iaw  which  £r  Edward 
^ke  "  obferves  is^  ^^4ib  omnibus  ^uatrendayU  multis'tgnorata  (17) 
<<  apaueU  cognita^**  It  will  not  therefore  be  expelled  that  we 
^ould  eater  into  the  examination  of  this  law,  with  any  de» 
gree  of  minutenefs :  fince,  as  the  fame  learned  author  aflurea 
us  %  it  is  mach  better  to  be  learned  out  of  the  rolls  of  parlta-* 
sient^  and  other  Yecords^  and  by  precedents^  and  continual 
experience,  than  can  be  exprefied  by  any  one  man.  It  will 
be  fttfficient  to  obierve,  that  the  whole  of  the  law  and  cuftom 
of  parliament  has  it's  original  from  this  one  maiim,  <<  that 
^*  whatever  matter  arifcs  concerning  cither  houfe  of  parUa- 

aient,  onght  to  be  examined,  difcufied,  and  adjudged  p 

» 

>  I  laft.  ii«  ^4  Inft.  5Q. 


country,  which  can  raife  Httle  or  no  doubt  in  the  minds  of  thofe 
-^t^  yie.Y(r  them  at  a  diftance  uninfluenced  by  intereft  or  paflion. 
It  might  perhaps  be  a  violent  meafure  in  the  houfe  of  commons  to 
txpel  a  member  for  the  libelfi  which  he  had  publifhed ;  hut  that 
l^e  fubfequent  proceedings  were  agreeable  to  the  law  of  parlia^ 
ixj|nty  that  189  to  the  law  of  the  land>  the  authorities  here  re* 
ferred  to  by  the  Jearned  Judge,  I  conceive,  do  moil  unanfwerably 
proyp.  It  is  fuppofed  that  the  refolution  of  the  17  Feb.  1769, 
was  cosfidered  to  be  fubverilve  of  the  rights  of  ele6tor8,  becaufe 
it  afligiied  expuldon  alonct  without  flating  the  cnminality  of  the 
member  to  be  the  caufe  of  his  incapacity  during  that  parliament. 
But  as  his  offences  were  partfcidarly  defcribed  in  the  refolution  by 
yrhich  he  was  expeUed  on  the  3d  of  the  fame  month,  no  one 
could  poflibly  doubt  but  the  btter  refolution  had  as  clear  a  re^ 
ference  to  the  former,  aa  if  it  had  been  repeated  in  it  word  for 
word* 

( 17  )  Lord  Holt  has  obferved,  that  <*  as  to  what  my  lord  Coke 
'f  &ys,  that  the  /nv  parJiamaUi  efi  a  muliss  tgiurata^  Is  only  becaufe 
^  they  will  not  apply  tbemfelvcs  to  underfiand  iu"     2  Ld. 

«  that 
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««  that  hovic  to  which  it  rctates,  and  not  dfcwhercP.*' 
Hence,  for  inftanee^  die  lord^  will  not  fuffcr  the  commons 
to  interfere  in  fettling  the  ele£^k>n  of  a  peer  of  Scotland^  the 
commons  will  not  allow  the  lords  to  judge  of  the  eleftion  oF 
a  burgefs;  hor  will  either  houfe  permit  the  fubordmate  coutta 
of  law  to  examine  the  merits  of  either  cafe.  But  the  maxims 
upon  which  the^  proceed,  together  with  the  method  of  pro- 
ceeding, reft  entirely  infhe  breaft  of  the  parliament  itfelf ; 
and  are  not  defined  and  afcertainedby  any  particular  ftatcd 
laws  (18). 

[  164  ]  The  pthifeges  of  parliament  are  likewife  rery  large  and 
indefinite.  •  And  therefore  when  in  31  Hen.  VI.  tfte  houfe  of 
lords  propounded  a  qtleftion  to  the  judges  concerning  them»' 
the  chief  juftice,  fir  John  Fortefcue,  in  the  name  of  his 
btethren,  deelared,  '<'  that  they  ought  not  to  make  anfwer 
**  to  that  queflion :  for  it  hath  not  been  ufed  aforetime  that 

9  4  loft.  15* 


(t8)  Thfs  fcntcncc  fecms  to  imply  a  difcretfonary  power  in  the 
two  houfcs  6f  parliament,  which  furcly  is  repugnant  ,to  the  fpirit 
of  our  conftitiition.  The  law  of  parliament  is  part  of  the  gencrat 
law  of  the  land,  and  mull  be  diicovered  and  conftrued  like  alt 
other  laws.  The  members  of  the  refpcftive  houfes  of  parliament 
are  in  moft  inilances  the  judges  of  that  law  ;  and  like  the  judges  of 
the  realm,  when  they  are  deciding  upon  paft  laws,  they  arc  imder 
the  moft  facrcd  obligation  to  enquire  and  decide  what  the  law 
adually  is,  and  not  iK'hat,  in  their  will  and  pleafure,  or  even  in  their 
rcafon  and  wifdom,  it  ought  to  be.  When  they  arc  declaring 
what  is  the  law  of  parliament,  their  charafler  is  totally  different 
from  that  with  whicli,  as  Icgiflators,  they  are  invefted  when  they 
arc  framing  new  Jaws ;  and  they  ought  never  to  forget  the  admo* 
Dition  of  that  great  and  patriotic  chief  juftice  lordHoU,  vit,  *•  that 
**  the  authority  of  parliament  is  firom  the  law,  and  as  it  is  circum^ 
**  fcribed  by  law,  fo  it  may  be  exceeded  $  and  if  they  60  exceed 
**  tho£e  legal  bounds  and  authority,  their  adi  sre  wrongful,  and' 
^<  cannot  be  judifled  any  more  than  tke  ad9  of  private  mcn.'*^' 

«  the 


«•  ihe  juftices  fbonli  ki  any  ^k  determine  the  privileges  of 
*«  the  hi^h  court  of  piurliament.    For  it  is  fo  high  and  mighty 
<^  ia  it's  niM:ttrCt  that  it  may  aake  law :  and  that  which  is 
^f  Itw,  it  may  make  no  law:  and  the  determination  and 
*f  kqowlcgc  of  that  privilege  belongs  to  the  lords  of  parlia- 
*f  menty  and  not  to  the  juAices  ^."    Privilege  of  parliament 
was  principally  eftahliibcd^  in  order  to  proteft  its  members 
^ot  only  from  being  molefted  by  their  fellow-fubjeds,  but 
aUo  move  efpccially  from  being  opprefled  by  the  power  of  the 
orown.     If  tberf  (ore  all  the  ^ivileges  of  parliament  -w«i« 
once  to  be  £ft  down  and  afcertained,  and  no  privilege  to  be' 
allowed  bat  what  was  fo  defined  and  determined,  it  wtrt 
cafy  for  the  executive  ponder  tp  devife  fome  new  cafe,, not 
within  Ac  line  of  privilege,  a«d  under  pretence  thereof  to 
harafi  any  vefraAoKy  mtmbt r  and  violate  the  freedom  of  par- 
liament. ,  The  dignity  and  independence  of  the  two  houfes 
^e  thorcforefin  great  i^eafulre  preferved  by  keeping  their  prt* 
vilcges  indefinite  ( 19).   Some  howieyer  of  the  more  notorious 
privileges  of  the  members  of  either  boufe  ane,  privilege  o£ 
fpeecbj.  of  perfoni  of  their  domefticsi  and  of  their  lands  and, 

9  ScU.  Baroiuigey  part  i.  c,  4* 


(19)  In  tbe  obferrations  above,  upon  the  privileges  of  parlia* 
menty  the  Editor  is  obliged  to  differ  from  the  learned  Judge ;  he 
cannot  but  think  that  dearnefs  and  certainty  are  effentially  necef- 
fary  to  the  Hberty  of  Engliihmen.  Myflery  and  ignorance  are  the 
natural  parents  of  fupcrftitioa  and  flavery.  How  can  rights  and 
privileges  be  claimed  and  afTertedf  unlcfs  they  are  afcertained  and 
defined  ?  The  privileges  of  parliament,  like  the  prerogarives  of 
the  crown,  are  the  rights  and  privileges  of  the  people*  They 
ought  aH  to  be  limited  by  thofe  boundaries  which  afford  the  greateft 
Ihare  of  fecurity  to  the  fubje£t  and  conftituent,  who  may  be 
equally  injured  by  their  extenfion  as  their  diminutaon*  The 
privileges  of  the  two  houfes  ought  certainly  to  be  fuch  as  will  beft 
preferve  the  dignity  and  independence  of  their  debates  and  coun- 
cils without  endangering  the  greneral  liberty.  But  tf  they  are  lelt 
uncertain  and  indefinite,  may  it  not  be  replied  with  equal  force^  that 
under  the  pretence  thereof  the  refradory  members  may  haiais  the 
executive  power,  and  violate  the  freedom  of  the  people  i 

goods. 
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goods  (20).  As  to  the  firft,  privilege  of  fpeecl,  it  b  declaitd 
by  the  ftatute  1  W.  &  M.  ft.  2.  c.  2.  as  one  of  the  liberties  of 
the  people,  <<  that  the  freedom  of  fpcech,  aad  debates,  and 
^  proceedings  in  parliament,  ought  not  to  be  impeached  or 
<^  qneftioncd  in  any  court  or  place  out  of  parliamenL*^  And 
this  freedom  of  fpeech  is  particularly  demanded  of  the  king* 
m  perfon,  by  the  fpeaker  of  the  honfe  of  commons,  at  the 
dpening  of  every  new  parliament.  So  likewifc  are  the  other 
privileges,  of  perfons,  iervants,  lands  and  goods:  which  are  im- 
munities as  ancient  as  Edward  the  confeflbr ;  in  whofe  laws  ' 
we  6nd  this  precept,  <<  ad/ymdos  venientibus^  ^ve  fummamii 
f  ifij  3  ^^nt^fivf  per  ft  quid  agendum  kahserini,  fit  futnnia  pax:**  and 
fo  too,  in  the  old  GbtUc  conftitutions,  *^  etctenditur  haecptm 
^  et  fecuritai  ad  quatuordicM  diUy  ^vccato  regni  JinatuK^ 
This  included  formerly  not  only  prlvilfge  from  illegal  vio- 
lence, but  alfo  from  legal  arrefts,  and  feifurcs  by  procefs 
froQi  the  courts  of  law*  And  ftill,  to  afiault  by  violence  a 
member  of  either  houfe,  or  his  menial  fervantSf  is  a  high 
^  contempt  of  parliament,  and  there  puniflied  with  the  utmoft 
feverity.  It  has  likewife  peculiar  penalties  annexed  to  it  in 
the  courts  of  law,  by  the  (tatutes  5  Hen.  IV.  c.  6.  and 
1 1  Hen.  VI.  c.  1 1.  Neither  can  any  member  of  either  houfe 
be  arrefted  and  taken  into  cuftody,  unlcfs  for  fame  indldable 
offence,  without  a  breach  of  the  privilege  of  parliament. 

But  all  other  privileges  which  derogate  from  the  com- 
mon law  in  matters  of  civil  right,  are  now  at  an  end,  fave 
only  as  to  the  freedom  of  the  member's  perfon :  which  in  a 
peer  (by  the  privilege  of  peerage)  is  for  ever  facred  and  in* 
violable  \  and  in  a  commoner  (by  the  privilege  of  parliament) 
for  forty  days  after  every  prorogation,  and  forty  days  before 
the  next  appointed  meeting  ^ :  which  is  now  in  effed  as  long 
as  the  parliament  fubfifts,  it  feldom  being  prorogued  for  more 

f  tap.  3.  •  Steiraa.  dtjurtGoth*  /.  j.  c.  }•  <  a  Lev.  72. 


(ao)^The  privileges  of  domtfircs,  lands,  and  goods,  are  taken 

away  by  10  Geo.  III.  c.  50*    (See  p- 165.) 

than 


tiian  feurfoote  days  at  a  tittie  (1 1 ).  As  to  all  other  pf i?ilege% 
nrhtch  obftru£i  the  ordinary  courfe  Of  juftic^,  they  were  re* 
ilrained  by  the  ftatutes  12  W.  IIL^c.  3.  2  &  3  Ann.  c.  i8b 
ind  If  Geo.  II.  c.  24.  and  are  now  totally  aboliflied  by  fttt^ 
tute-io  Geo.  III.  c.  50.  which  ena£l»,  that  any  Tuit  may  at 
any  time  be  brought  againft  any  peeror  member  of  parliament^ 
their  ferrants^  or  any  other  perfon  entitled  to  privilege  of  par- 
Kament ;  which  (hall  not  be  impeached  or  delayed  by  pre- 
tence of  any  fuch  privilege ;  except  that  the  perfon  of  a  mem- 
ber of  the  faoufe  of  commons  (hall  not  thereby  be  fubjedied 
to  any  arxft  of  imprifonment.  Likewife,  for  the  benefit  o£ 
commerce,  it  it  provided  by  ftatute  4  Geo.  UL  c.  33.  that 
tay  trader^  haVing  prrrilege  of  parliament,  may  be  ierved 
whh  legal  procefs  for  any  juft  debt  to  the  amount  of  loof. 
and  unlefs  he  makes  fatisfa£iion  within  two  months,  it  (hall 
be  deemed  an  zGt  of  bankruptcy ;  and  that  commil&ons  of  C  ifiA  ] 
bankrupt  may  be  iflued  againft  fuch  privileged  traders,  iti 
l&e  manner  as  againft  any  othen 

The  only  way  by  which  courts  of  juftice  coald  anciently 
take  cognizance  of  privilege  of  parliament  was  by  writ  of  ' 

privilege,  in  the  nature  of  a  fuperfedeAS^  to  deliver  the  party 
out  of  caftody  when  arrefted  in  a  -civil  fuit ".  For  when  ^ 
letter  was  written  by  the  fpeakcr  to  the  judges,  to  ftay  pro- 
ceedings againft  a  privileged  perf6n,  they  reje£ted  \i  as  con- 
trary  to  their  oath  ef  office  ^.  But  (ince  the  ftatute  12  W. 
III.  c«  3.  which  enads  that  no  privileged  perfon  (hall  be 
fttbjedl  to  arreft  or  imprifonment/ it  hath  been  held  that 

■  07059.  4Pr7ii.  Brtv,Parh  ^  Latch.  4S.     Noy.  83.  757* 
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(ax)  It  does  not  appear  that  tke  privilege  from  arreft  is  limhcd 
to  any  precife  time  after  a  difTolution  ;  but  it  is  hns  been  determined 
by  all  the  judges  that  it  extends  to  a  convenient  time.  (CoL  Plt^s 
€afip  2  Stn  988.)  Prynnc  is  of  opinion  that  it  continued  for  the 
jiumbcr  of  days  the  member  received  wa^*js  after  a  dlflblution, 
which  were  in  proportion  to  the  diilance  between  his  home  and  tlic 
place  where  the  parliament  was  held.    4  ^^^^'  ff'rhsy  68. 

fuch 
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fttch  arreft  U  irvcgular  a^  mf/#^,  and  tl^t  the  paffy  may  bt 
difcharged  upon  motion  ^.    It  is  to  be  ob(iarv^»  that  tbci^ 
j$  np  pjccedent  of  any  fuch  writ  of  priviLege^  bctt  only  io 
xi?il  fuits}  and  that  the  ftatutc  of  .1  Jac,  I.  c.  13*   and 
that  of  king  William  (which  remedy  fame  inoonvenieAces 
arifing  from  privilege  of  parliament)   fpeak  only  of  civil 
aftions.     And  therefore  the  claiqf)  qf  privilege  bath  been 
ttfually  guarded  with  an  exception  as  to  the  cafe  of  indi&able 
crimes  * ;  or  as  it  hath  been  frequency  expreiledy  of  trea« 
fon,  felony,  and  breach  (or  furety)  of  the  pes^e  r.    Wberebf 
it  feems  to  have  been  underf^ood  that  norpfivileg^  wa^  a|r 
lowablc  to  the  members,  their  faimilic$»  or  fervantSy  in  aof 
mntf  whatfp^ve^  ^  for  all  orime«  are  treated  by  ibc  law  ^ 
being  contra  pacem  d^fnhti  ngif*     And  ipftances  have  not  be«|i 
wanting,  wherein  privileged  petfons  ^^e  bc^ j:onTi£leid  of 
iniiUeniefnors,  and  committed^  or  profec^it^d  %o  jHftlawfy« 
even  in  the  middle  of  a  fei&on  * ;  which  proceeding  Jba^  after- 
wards received  the  fandiion  and  approbation  of  parliamfnt  *• 
To  which  may  be  added^  tliat  a  few  years  ago,  die  cafe  of 
writing  and  publiflung  feditious  libels- was  refoiv^  hy  both 
t  167  ]  houfes  ^  not  to  be  intitled  to  privilege  (22)^  and  that  tt^.nea* 
fons  upon  which  that  cafe  proceijeded  %  extended  eqiudly  to 
every  indidable  offence.    So  that  the  chief,  if  not  the  only 
privilege  of  parliament,  in  fuch  cafe$,  feems  to  be  the  right 
of  receiving  immediate  information  of  the  imptifonment  or 
detention  of  any  naemberj  w|th  the  leaiba  fof  which  he  is 
detained :  a  practice  that  is  daily  ufed  upon  thp  flighteft 
military  accufations,  preparatory  to  a  trial  by  a  COtirt  mai* 

V  Sera.  989.  Lord  Rijm.  146 x. 

>  Com.  Jooro.  17  Aof;.  1641.  a  Com.  Joum.  16  May  X7s6« 

y  4  loft.  a5«  Com.  Jouro.  20  May  ^  Com.  Joura.  a4Nov.  Lord»*J«iMk 

1675.  29  Nof.  1763. 

•  Mick.  s6£/w.ir.  in  Seacek,^^  c  Lords*  Protcft.  iiiJ» 


(at)  The  contrary  had  been  determined  a  fhort  time  before  m 
the  cafe  of  Mr.  Willtcs  by  the  ur.animous  judgment  of  lord  Cam* 
den  and  the  court  of  Common  Picas.    2  XP/^.  25 1. 

tiali 
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tial  ''$  and  which  is  recognized  by  the  feveral  temporary'  fta- 
tutes  for  fufpending  the  habeas  corpus  a&  ^ ;  whereby  it  is 
provided,  that  no  member  of  either  houfif  ^all  be  detained^ 
tiU  the  matter  of  which  he  ftands  fufpefied  be  firft  com* 
nmnicated  to  the  houfc  of  which  he*  is  a  memberi  and  the 
confent  of  the  faid  houfe  obtained  for  his  commitment  or  de* 
taining.  But  yet  the  ufage  haa  uniformly  been,  ever  fince 
the  revolution,  that  the  communication  has  been  fubfequent 
to  the  arreft. 

These  are  the  general  heads  of  the  laws  and  cuftoms  re- 
lating to  parliament,  confidered  as  one  aggregate  body.  We 
wiU  next  proceed  to 

IV*  The  laws  and  cuftoms  relating  to  the  houfe  of  lords 
in  particular.  Thefe,  if  we  exclude  their  judicial  capacity, 
which  will  be  more  properly  treated  of  in  the  third  and 
fourth  books  of  thefe  commentaries,  will  take  up  but  little 
of  our  time* 

One  very  antient  privilege  is  that  declared  by  the  charter 
of  the  foreft^  confirmed  in  parliament  9  Hen. Ill;  v/z. 
that  every  lord  fpiritual  or  temporal  fummoned  to  parlia- 
ment, and  pafling  through  the  king's  forefts,  may,  both  iA 
going  and  returning,  kill  one  or  two  of  the  king's  deer 
without  warrant  5  in  view  of  the  foreftcr  if  he  be  prefent^ 
or  on  blowing  a  horn  if  he  be  abfent :  that  he  may  not  feem 
to  take  the  king's  venifon  by  ftealth. 

In  the  next  place  they  have  a  right  to  be  attended,  and  [  168  3 
conftantly  are,  by  the  judges  of  the  court  of  king's  bench 
and  common  pleas,  and  fuch  of  the  barons  of  the  exchequer 
as  are  of  the  degree  of  the  coif,  or  have  been  made  ferjeants 
at  law;  as  likewife  by  the  king^s  learned  counfel,  being  fer- 
jeants, and  by  the  maftcrs  of  the  court  of  chancciry ;  for  their 
advice  in  point  of  law,  and  for  the  greater  dignity  of  their 
proceedings.  The  fecrctaries  of  ftate,  with  the  attorney  and 

<  Com.  Journ.  10  Apr.  176s.  f  c.  il. 

c  particularly  1 7  Geo.  IX.  c  6' 

Vol.  I.  P  foUcitot 


i68  The  Rights  Book  L 

folicltor  general^  were  alfo  ufed  to  attend  the  houfeof  peers^ 
and  have  to  this  day,  (together  with  the  judges,  &c.)  their 
regular  wtits  of  ftmmons  tffued  out  at  the  beginning  of 
every  pfttliament  ^,  ad  traSandum  et  confiliutn  impendendupt^ 
though  not  ad  confentiendum  \  but»  whenever  of  late  years 
they  have  been  members  of  the  houfe  of  commons  ^,  their 
attendance  here  hath  fallen  into  difufe  (23). 

Another  privilege  is,  that  every  peier,  by  licence  obtain* 
edfrom  the  king  (24),  may  make  another  lord  of  parliament 

iKStatji  Hen.  VIII.  c.  10.  Sinith*s  ^  See  Com.  Joain.  11  Apr.  i6x4« 
commonw.  b.  %.  c.  3.  Moor.  551*4  Inft.  8  Feb.  z620»  10 Feb.  1625*  4  Inft. 
4.     Hale  of  Part.  140.  48. 


(23  )  On  account  of  this  attendance  there  are  fevcral  refolutiont 
before  the  rcftoration,  declaring  the  attorney  general  incapable  of 
fitting  among  the  commons.  Sir  Heneage  Finch,  member  for  tlje 
univerfify  of  Oxford,  afterwards  lord  Nottingham  and  chancellor, 
was  the  firft  attorney  general  who  enjoyed  that  privilege.  Sim.  28. 

(24)  This  licence  has  long  ceafed  in  Ireland  ;  but  the  proxies  in 
the  Englifh  houfe  of  lords  are  ftill  entered  in  Latin  ck  Ucenttd  regit  i 
this  created  a  doubt  in  Nov.  1788,  whether  the  proxies  in  that  par- 
liament were  legal  on  account  of  the  king's  iljnefs  ?  ( i  Ld.Mountm. 
342.). '  But  this  I  conceive  is  now  fo  much  a  mere  fonny  that  the 
licence  may  be  prefumed.  Proxies  cannot  be  ufed  in  a  committee. 
lb.  106.  A  proxy  cannot  fign  a  proteft  in  England,  but  he  can 
in  Ireland.      (2  /3. 191.) 

The  order  that  no  lord  (hould  have  more  than  two  proxies  vras 
made  2  Car.  I.  becaufe  the  duke  of  Buckingham  had  no  lefs  than 
fourteen.  ( i  Rufbiv.  269. ) 

A  fimilar  order  was  made  in  Ireland  during  lord  Strafford's  lieu* 
tenancy  to  corre&  a  like  abufe. 

There  is  an  inftance  in  Wight,  50,  where  a  proxy  is  called  Rtera 
AHornatus  ad farliamefUum,w)\ich  it  is  in  effed.  The  peer  who  has 
the  proxy  is  always  aalled  in  Latin  procurator.  If  a  p^^r,  after 
appointing  a  proxy,  appears  perfonally  in  parliament,  his  proxy  is 
revoked  and  annulled.  {^Inft.  13.)  By  the  orders  of  the  houfe, 
no  proxy  (hall  vote  upon  a  queftion  of  guilty  or  not  guilty  ;  and  ae 
fpiritual  lord  fhall  only  be  a  proxy  for  a  fpiritual  lord,  and  a  tem- 
poral lord  for  a  temporal*    Two  or  more  peers  may  be  proxy  to 

one 
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his  proxy,  to  vote  for  him  in  his  abfence  K  A  privilege^  which 
a  member  of  the  other  houfe  can  by  no  means  have,  as  he  is 
himfelf  but  a  proxy  for, a  multitude  of  other  people^* 

Each  peer  has  alfo  a  right,  by  leave  of  the  houfe,  when 
,  a  vote  pafles  contrary  to  his  fentiments,  to  enter  his  difTent 
on  the  journals  of  the  houfe,  with  the  reafonsfor  fuch  diflent ; 
which  is  ufually  fUled  his  protcft  (25). 

All  bilk  likewife,  that  may  in  their  confequences  any 
way  ^ffcCt  the  right  of  the  peerage,  are  by  the  cuftom  of 
parKaiHent  to  have  their  firft  rife  and  beginning  in  the 
houfe  of  peers,  and  to  fuffer  no  changes  or  amendments  ia 
the  houfe  of  commons. 

Therb  is  alfo  one  tftatute^peculiarly  relative  to  the  houfe 
t>f  lords ;  6  Ann.  c.  23.  which  regulates  the  ele£tion  of  the 
.fixteen  reprefentative  peers  of  North  Britain,  in  confequence  [  xiSp  ] 
of  the  twenty-f(irond  and  twenty-  third  articles  of  the  union : 
^nd  for  that  purpofe  prefcribes*the  oaths,  &c.  to  be  taken 
by  the  eledors  j  direAs  the  mode  of  ballotting ;  prohibits 
the  peers  ele^^ing  from  being  attended  in  an  unufual  man- 
ner I  and  exprefsly  provides,  that  no  other  matter  (hall  be 
treated  of  in  that  aflembly,  fave  only  the  eleAion,  on  pain  of 
incurring  z  praemunire. 

V.  The  peculiar  laws  and  cuftoms  of  the  l)oufe  of  com- 
mons relate  principally  to  the  raiGng  of  taxes^  and  the 
ele&bns  of  members  to  ferve  in  parliament. 

» 

First,  with  regatd  to  taxes :  it  is  the  antient  indifj^utable 
privilege  and  right  of  the  houfe  of  commons,  that  all  grants 
of  fubfidies  or  parliamentary  £ds  do  begin  in  their  houfe,  and 

^Sdd.  baronage,  p.  i.  c.  i.  ''4  Inft.  n. 

« 

one  abfent  peer;  but  lord  Coke  is  of  opinion  (4  Inft.  J2.)  that 
they  cannot  vote  unlefs  they  all  Concur,  i  IVoodd.  41. 

(25)  Lord  Clarendon  relates,  that  the  iirft  inftanccs  of  protefts 
with  rcafons  in  England  were  in  1 641,  before  i^hich  time  they^ 
ufually  only  fet  down  their  names  as  diffentient  to  a  vote ;  the  firft 
\  regular  proteft  in  Ireland  was  in  1662.  (1  Ld*  Mountm*  402.) 
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arc  firft  bcftowcd  by  them  *  j  •  although  their  grants  arc  nolf 
eiFedual  to  all  intents  and  parpofesi  until  they  have  the 
aflent  of  the  other  two  branches  of  the  legiilature.  The  ge- 
neral reafon,  given  for  this  exclufive  privilege  of  the  houfe  of 
commons,  is,  that  the  fupplies  are  raifed  upon  the  body  of 
thepeopki  and  therefore  it  is  proper  that  they  alone  fliould 
have  the  right  of  taxing  themfelves.  This  reafon  would  be 
una'nfwerable,  if  the  commons  taxed  none  but  themfelves  s 
but  it  is  notorious  that  a  very  large  ihare  of  property  is  ia  . 
the  pofleflion  of  the  houfe  of  lords ;  that  this  property  ia 
equally  taxable,  and  taxed,  as  the  property  of  the  commons : 
and  therefore  the  commons  not  being  thc/oU  perfons  taxed> 
this  cannot  be  the  reafon  of  their  having  thc/ole  right  of 
Tailing  and  modelling  the  fuppjy.  The -true  reafon,  artfing 
from  the  fpirit  of  our  conftitution,  feems  to  be  this.  The 
lords  being  a  permanent  hereditary  body,  created  at  pleafait 
by  the  khig,  are  fuppofed  more  liable  to  be^nfiuenced  by  the 
crown,  and  when  once  influenced  to  contimie  fo,  than 
the  commons,  who  are  a  temporary  elective  b6dy,  freely 
nominated  by  the  people.  It  would  therefore  be  extremely 
■  dangerous,  to  give  the  lords  any  power  of  framing  neur 
taxes  for  the  fubjed;  it  is  fufficient  that  they  have  a  power 
of  rejefting,  if  they  think  the  commons  too  laviih  or  impro- 
[170  Jvident  in  their  grants.  But  fo  reafonably  jealous  are  the 
commons  ©rthis  valuable  privilege,,  that  herein  they  will  not 
fufier  the  other  houfe  to  exert  any  power  but  that  of  rejeft. 
*  ing  ;  they  will  not  permit  the  Icaft  alteration  or  amendment 
to  be  made  by  the  lords  to  the  mode  of  taxing  the  people  by 
a  money 'bill;  under  which  appellation  are  included  all 
bUls,  by  which  money  is  dire&ed  to  be  raifed  upon  the  fub- 
jeft,  for  any  purpofc  or  in  any  (hape  whatfoever  j  either  ibr 
the  exigencies  of  government,  and  collected  from  the  king- 
dom in  general,  as  the  land  tax ;  or  for  private  benefit,  and 
collected  in  any  particular  "diftrift,  as  by  turnpikes,  parilh 
rates,  and  the  like  (26).  Yet  fir  Matthew  Hale"  mentions  orfe 

r 

)  4  Inft.  29.  m  on  parliaments.  65,  66. 


(26)   This  role  is  now  extended  to  all  bills  for  canals,  paving^ 
provifion  for  the  poor,  and  to  every  bill  in  which  tolls,  Tjita,-  or 
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..cafe,  founded  on  the  pra£lice  of  parliament  in  the  reign  of 
Henry  VI  %  wherein  he  thinks  the  lords  may  alter  a  money 
bill :  and  that  is,  if  the  commons  grant  a  tax,  as  that  of 
tonnage  and  poundage^  ioxfour  yarif  and  the  lords  alter  it 
to  a  lefs  timci  as  for  two  years ;  here,  he  fays,  the  bill  need 
not  be  fent  back  to  the  commons  for  theif  concurrence,  but 
may  receive  the  royal  aflent  without  farther  ceremony ; 
for  the  alteration  of  the  loads  is  confident  with  the  grant  of 
the  commons.  But  fuch  an  experiment  will  hardly  be  re- 
peated by  the  lords,  under  the  prefent  improved  idea  of  the 
privilege  of  the  houfe  of  commons,  and,  in  any  cafe  where  a 
money  bill  is  remanded  to  the  commons,'  aK  amendments  in 
die  mode  of  taxation  are  fure  to  be  rejedied, 

Next»  with  regard  to  the.eledlions  of  knt|lit6,  citizens, 
^nd  burgeiTes;  we  may  obferve,  that  herein  confids  the 
cxercife  of  the  democratical  part  of  our  conftitution :  for  in 

}^  democracy  there  can  be  no.  exercife  of  fovereignty  but  by 
iiffrnge,  whicl^  is  tho.  declaration  of  the  people's  will.  In 
all  democracies  therefore  it  is  of  the  utmoft  importance  tQ 
regulate  by  whom,  and  in  what  manner,  the  fi^ffirages  are  to 
be  given.  And  the  Athenians  were  fo  juftly  jealous  of  thi» 
prerogative,  that  a  ftranger,  who  interfered  in  the  aflbmblies 
of  the  people,  was  punilbed  by  their  laws  with  death :  be« 
caufe  fuch  a  man  was  efteemed  guilty  of  high  treaf6n,  hj 

•  Year  bookf  )3  Hien.  VI.  17.   But     neage  Finch.    Com.  Jouni.    2»  Apr. 
4tt  th«  aofwer  to  tbM  caTe  by  fir  H««     1671* 

duties  arp  ordered  to  be  coUedied  (  and  alfo  to  all  bills  in  which, 
ptcufiiary penalties  and  fines  are  impofed  for  offences*  ( 3  Hoi/,  i  lo. ) 
But  it  fhould  fecm  it  is  carried  beyond  its  origrnal  fpirit  and  in- 
tent, when  the  money  raifed  is  not  granted  to  the  crown. 

Upon  the  appHcation  of  this  rule,  tt^ere  hdve  be<n  many  warm 
eontefts  between  the  lords  and  commons,  in  which  the  btter  feem 
always  to  have  prevailed.  See  many  conferences  colIedUd  by  Mn 
Hatfel,^  in  his  Appendix  to  the  3d  vol. 

In  Appendix  D,  the  conference  of  aoand  aa  April  16719  the 
general  queftion  is  debated  with  infinite  ability  on  both  fidest  bu| 
particttbufy  on  the  part  of  the  conmons  in  an  argument  drawn  up 
by  fir  HcAiage  Finchi  then  attorney  general* 
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ufurping  thofe  rights  of  fovereignty,  to  whicli  he  had  no 
title.  In  England,  >vhere  the  people  do  not  debate  in  % 
colledlive  body  but  bv  reprefentation,  the  exercife  of  this 
fovereignty  conGfts  in  the  choice  of  reprefentatives.  The 
laws  have  therefoiqe  very  ftrifHy  guarded  againft  ufurpation 
or  abufe  of  this  power,  by  many  falutary  provilions ,  which 
may  be.  reduced  to  thefe  three  points,  1.  The  qualification 
of  the  eleflors.  2.  The  qualifications  of  the  eledted*  3.  Tho 
proceedings  at  ele£lions, 

I  •  As  to  the  qualifications  of  the  ele£kors«  The  tru^rea'* 
fon  of  requiring^ny  qualification,  with  regard  to  propert^^ 
in  voters,  is  to  exclude  fuch  perfons  as  are  in  fo  mean  a  fitu- 
ation  that  they  are  efteemed  to  have  no  will  of  their  own.  If 
tliefe  perfunsAad  votes,  they  would  be  tempted  to  difpofe  of 
them  under  fome  undue  influence  or  other.  This  would 
give  a  great,  an  artful,  or  a  wealthy  man,  a  larger  (hare  in 
ele£lions  than  is  confident  with  general  liberty.  .If  it  wer§ 
probable  that  every  man  would  give  his  «ote  freely*and 
without  influence  of  any  kind,  then,  upon  the  true  theory 
and  genuine  principles  01  liberty,  every  memlfcr  of  the  com^* 
munity,  however  poor,  (hould  have  a  vote  in  electing  thofe 
delegates,  to  whofe  charge-  is  committed  the  difpofal  of  hig 
property,  his  liberty ,  and  his  life.  But,  fince  that  can  hardly 
be  expeftjpd  in  perfons  of  indigent  fortunes,  or  fuch  as  aro 
under  the  immediate  dominion  of  others,  all  popular  ftat^^ 
have  been  obliged  to  eftablifli  certain  qualifications;  wherebf 
fome,  who  are  fufpefled  to  have  no  will  of  their  own,  are 
.excluded  from  voting,  in  order  to  fet  oflier  individuals, 
whofe  wills  may  be  fuppofed  independent,  mqre  thoroi|ghlj 
upon  a  level  with  each  other. 

And  this  conftitution  of  fuffirages  is  framed  upon  a  wifer 
principle,  with  us,  than  either  of  the  methods  of  voting,  by 
centuries  or  by  tribes,  among  the  Romans.  In  the  method 
by  centuries,  inftituted  by  Servius  Tullius,  it  was  principally 
property,  and  not  numbers,  that  turned  the  fcale  i  in  the 
method  by  tribes,  gradually  introduced  by  the  tribunes  of  the 
people,  numbers  only  were  regarded,  and  property  entirely 
pverlopked.  Hence  the  laws  pafled  by  the  former  method  had 
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ufually  too  gteat  a  tendency  to  aggrandize  the  patricians  or 
rich  noUes;  and  thofeby  the  latter  had  too  much^f  a  level* 
ling  principle.  Our  conftitution  fteers  between  the  two 
extremes.  Only  fuch  are  entirely  excluded,  as  can  have  no 
will  of  their  own:  there  is  hardly  a  free  agent  to  be  found, 
'who  is  not  entitled  to  a  vote  in  foroe  place  or  other  in  the 
kingdom.  Nor  is  comparative  wealth,  or  property,  entirely 
difregarded  in  ele£kions  ;  for  though  the  richeft  man  has  only 
one  vote«at  one  pbce,  yet,  if  his  property  be  at  all  diflFufed, 
he  has  probably  aright  to  vote  at  more  places  than  one,  and 
therefore  has  mafty  reprefentatives.  This  is  the  fpirit  of  our 
conftitution  :  not  that  I  aflert  it  is  in  fad  quite  fo  perfe6^  " 
as  I  h^e  here  endeavoured  to  defcribe  it  i  for,  if  any  alter- 
ation might  be  wiflied  or  fuggefted  in  the  prefcnt  frame  of 
parliaments,  it  (hould  be  in  favour  of  a  more  complete  re- 
prefentatipn  of  the  people. 

But  to  return  to  our  qualifications  i  and  firft  thofe  of 
cIe£kors  for  knights  of  the  (hire.  i.  By  ftatute  8  Hen*  VI. 
c,  7.  and  10  Hen.  VI.  c.  2.  (amended  by  (27)  14  Geo.  III. 
^.58.)the  knights  of  the  (hire  (ball  be  chofenof  people  whereof 
every  man  (hall  have  freehold  to  the  value  of  forty  (hillings  by 
the  year  within  the  county ;  which  (by  fubfeqi^en t  ftat utes  )  is  to 
be  clear  of  all  charges  and  dedu£tions,  except  parliamentary 
and  parochial  taxes  (28).  The  knights  of  (hires  are  the  repre- 

n  The  dndid  and  intelligeot  reader  time  andaloofe  A^ttof  aatlonal  mpraU 

frill  apply  this  obfervauon  to  many  other  have  too  great  a  tendency  to  produce, 

parts  of  the  work  before  him,  wherein  The  incurvadona  of  pradlce  are  then 

the  conftitution  of  our  lav^t  and  govern-  the  moft  notorious  when  compared  #ith 

ment  are  repref«nted  as  nearly  approach-  the  reditude  of  the  rule  ;  and  to  elucU 

ing  to  perfe£lion ;  without  defcendiog  to  date  the  clearnefs  of  the  fpring,  convey! 

the  i^pdious  ta/k  of  pointing  out  fuch  tfhe  ftrongeft  fattreon  thofe  who  havt 

deviations  and  corruptions,  as  lea^gth  of  polluted  or  difturbed  it. 


(«7)  The  14  Geo.  III.  c.  58.  made  the  rcfidence  of  the  dehors 
and  the  clewed  in  their  refpefUve  counties,  cities,  and  boroughs  no 
longer  neceilary.  It  had  been  required  from  both  by  a  ftatute 
paffed  in  the  i  Hen.  V. 

(a8)  The  voter^s  evidence  of  the  value  muft  be  received  at  the 
poll ;  but  it  is  not  cdnclu(iTC>  and  may  be  contradicted  by  other  evi. 
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fentativcs  of  the  landholders^  or  landed  intereft  of  the  king* 
dom :  their  ele^iors  muft  therefore  have  eftates  in  lands  or  te^i 
nements,  within  the  county  reprefented :  thcfe  eftates  muft  be 
freehold,  that  is,  for  term  of  life  at  leaft ;  becaufe  beneficial 
.  leafes  for  long  terms  of  years  were  not  in  ufe  at  the  making 
^  of  thcfe  ftatutes,  and  copyholders  were  then  little  better 
than  YilleinSj  abfolutely  dependent  upon  their  lords :  this 
freehold  muft  be  of  forty  (billings  annual  value ;  becaufethat 
C  '73  ]  fum  would  then, withproperinduftryffurnifliallthenecefiaries 
of  life,  and  renderthe  freeholder,  if  he  pleafed,an  independent 
man.  For  bifliop  Fleetwood^  in  his  chronicon  pnciofum^  writ* 
ten  at  the  beginning  of  the  prcfent  century,  has  fully  proved 
forty  (hillings  in  the  reign  of  Henry  VI  to  have  been  iqual  to 
twelve  pounds  per  annum  in  the  reign  of  queen  Anne ;  and^ 
as  the  value  of  money  is  very  con(iderably  lowered  fince  the 
biihop  wrote,  I  think  we  may  fairly  conclude,  from  this  and 
other  circumftances,  that  what  was  equivalent  to  twelve 
pounds  in  his  days  is  equivalent  to  twenty  at  prefent.  The 
other  lefs  important  qualifications  of  the  elefiors  for  counties 
in  England  and  Wales  may  be  collefted  from  the  ftatutes  cited 
in  the  margin  ^  \  which  diredl,  2.  That  no  perfon  under  twenty«> 

• 

o  7  &  8  W«  III.  c.  25.    zo  Ann.  c«  23.   %  Geo.  II.  c.  %\.   18  Geo.  II.  c.  i8« 
31  Geo.  II.  c.  14.    3  Geo.  IJI.  c  24. 


dcncc,  upon  a  fcrutiny,  or  before  a  committee.  The  7  &  8W.IIL 
c.  25.  exprefsly  declares,  that  public  taxes  are  not  to  be  deemed 
charges  payable  out^of  the  eflate  ;  and  therefore  one  would  think 
that  the  plain  and  obvious  conftrudiion  would  be,  that  wherever  a 
freeholder  has  an  eflate.  which  would  yield  him  40  /.  before  thefe 
ttxes  are  paid,  or  for  which  he  would  receive  a  rent  of  40/.  if  he 
paid  the  taxes  himfelf,  he  would  have  a  right  to  vote ;  yet  a«om- 
mittee  has  decided  that  when  a  tenant  paid  a  rent  lefs  than  40  i* 
but  paid  parochial  taxeSi  which  added  to  the  rent  amounted  to 
more  than  40/.  the  landlord  had  no  right  to  vote*  A  ftrange  de- 
cifion  !     2  Lud^  475. 

Two  committees  have  held  that  the  intereft  of  a  mortgage  is  a 
charge,  which  if  it  reduces  the  value  under  40  /•  takes  away  the 
vote,  though  there  is  an  intermediate  decifion  of  a  coxxuoitteef  xQ 
which  the  contrary  was  held.  Ib»  467. 

one 
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•ne  years  of  agt  (hall  be  capable  of  noting  for  any  member. 
This  extends  to  all  forts  of  members^  as  weU  for  boroughs  as 
counties ;  as  does  alfo  the  next,  viz,  3.  That  no  perfon  coh<9 
riGtcd  of  perjury,  or  fubomation  of  perjury,  (hall  be  capable 
of  voting  in  any  elefiion.  4.  That  no  perfon  {h|ll  vote  in 
right  of  any  freehold,  granted  to  him  fraudulently  to  qualify 
him  to  vote*  Fraudulent  grants  are  fuch  as  contain  an  agree* 
aient  to  ificon^ej^  ot  to  defeat  the  eftate  granted ;  which 
agreements  are  made  void,  and  the  eflate  is  abfohitely  vefted 
in  the  perfon  to  whom  it  is  fo  granted  (29).  And,  to  guard 
the  better  againft  fuch  frauds,  it  is  farther  provided,  5.  That 
every  voter  ihall  have  been  in  the  aftual  pofleflion,  or  receipt 
of  the  profits,  of  his  freehold  to  his  own  ufc  for  twelve  calen- 
dar months  before  ;  except  it  came  to  him  by  defiant,  mar- 
riage, marriage*fcttlement,  will,  or  promotion  to  a  benefice  or 
o£Ece«  6.  That  no  perfon  (lull  vote  in  refped  of  an  annuity 
or  rent-charge,  unlefs  regiftered  with  the  clerk  of  the  peace 
twelve  calendar  months  before  (30),  7.  That  ip  mortgaged 
or  truft  eftates,  the  perfon  in  pofleflion,  under  the  above-men- 
tioned reItri£tions,  (hall  have  the  vote.  8.  That  only  one  per- 
fon (hall  be  admitted  to  vote  for  any  one  houfe  or  tenement, 
(o  prevent  the  fplitting  o£  freeholds  '31).    9*  That  no  dtate 


(29)  And  ev«ry  perfon,  who  (hall  prepare  or  execute  fuch  con- 
Yeyance,  or  who  fhall  give  his  vote  under  it,  ihall  forfeit  40  L 
10  jfnn*  c.  33.  f.  !• 

(30)  It  muft  be  an  annuity  or  rent^h^rge  iiTuing  out  of  a  free- 
hold eftate ;  and  if  it  accrues  or  devolves  by  operation  of  law 
within  a  year  of  the  ele£iion»  a  certificate  of  it  muft  be  entered 
with  the  clerk  of  the  peace  before  tjie  firft  day  of  the  eledkion. 
3  Gh^IIL  c.  24.     Heyw.  145. 

(31 )  This  18  true  only  when  a  freehold  eftate  is  fplit  and  divided 
by  the  grantor  in  order  to  multiply  votes  and  for  clcftion  purpofes. 
It  virould  be  highly  unreafonable  and  abfurd  to  fuppofe  (though  it 
has  been  fo  contended)  that  it  extends  to  every  cafe,  where  a  per- 
fon fairly  and  without  any  particular  view  to  an  cleftion  purchafes 
«  part  of  a  greater  eftate.  It  is  part  of  the  freeholder's  oath  that 
the  eftate  has  not  been  granted  to  him  fraudulently  on  purpofe  to 
qualify  him  to  give  his  vote.  The  one  vote  I  prefume  was  in- 
tended for  the  part  retained  by  the  grantor,  for  if  the  whole  had 

been 
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fliall  qualify  a  voter,  unlefs  the  eftate  has  been  aiTefled  to  fomc 
land  tax  aid,  at  lead  twelve  months  before  the  election  (32). 

ft 

i*  ■  ■ ■       ■  »■  — -    ■-  —    ■-■■.         ^  ,... . 

been  granted  out  thus  fraudulently,  no  vote  at  all  could  have  been 
given  for  ^  See  this  fubje6l  treated  fuHy  in  Mr.  Heywood's  Law 
of  Eledt.  99.  It  cannot,  I  fhould  think,  beconfidered  a  fraudulent 
grant  under  any  ftatute,  if  a  perfon  fliould  purchale  an  eftate  merely 
for  the  fake  of  tjie  vote^  if  he  buys  it.abfolutely,  and  wkbout  any 
refcrvation,  ^r  fecret  agreement  between  the  grantor  and  himfelfl 

But  it  never  has  been  fuppofed  that  this  Hatute  extends  to  cafei 
which  arife  from  operation  of  law,  as  devifes,  defcents,  &c,  as  if 
an  eftate  fhould  defcend  to  any  number  of  females,  the  hufband  of 
each  would  have  sk  right  to  vote,  if  his  intereft  amounted  to  40/. 
a  year. 

A  huibdnd  may  vote  for  his  wife's  rfght  of  dower  without  an 
9Q.UBI  ailignment  of  it  by  metes  and  bounds.  20  Geo.  Ill,  c.  17./ 12. 

But  it  has  been  determined  that  a  member  of  a  corporation  ag-* 
gregate  cannot  vote  in  right  of  an  eftate  belonging  to  the  corpo-i 
ration*     Hcyw»  71. 

Two  or  more  votes  may  be  given  fucceflively  for  the  fame  eftate 
or  intereft  at  the  fame  eledlion  j  as  where  a  freeholder  votes  and 
dies,  his  heir  or  devifee  may  afterwards  vote  at  the  fame  eleflion. 
And  It  feems  to  be  generally  true,  that  where  no  length  of  poflef^ 
(ion  is  required  by  any  z6i  of  parliament,  the  eleftcfr  may  be  ad- 
mitted to  vote,  though  his  right  accrued  fince  the  commencement 
of  the  ele(E^ion.     i  Doug,  272.    2  Zti^.  427.        • 

(32)  This  is  altered  by  20  Geo.  3.  c.  >7,  The  eftate.  fball  be 
affefled  to  the  land-tax  fix  months  before  the  ele£^ion,  cither  ih  tht 
Danse  of  the  voter  or  his  tenant ;  but  if  he  has  acquired  it  by  mar- 
riage, defcent,  or  other  operation  of  law,  in  that  cafe  it  muft  have 
been  afteifed  to  the  land-tax  within  two  years'  before  the  ele6b*on, 
cither  in  the  name  of  the  predecelTor,  or  perfon  through  whom  the 
voter  derives  his  title,  or  in  the  name  of  the  tenant  of  fuch  peKbn. 

And  to  remove  a  doubt  which  had  an  fen  upon  the  conftru6don 
of  20  Geo.  III.  c.  17.  the  30  Geo.  III.  c.  35.  exprefsly  declares, 
that  it  is  fufficient  if  either  the  name  of  the  proprietor,  or  of  the 
occupier,  be  fpccified  in  the  afTeffment. 

This  reqiufite  of  afTelTment  was  intended  to  prevei^t  fraud  and. 
confufion,  by  having  a  ready  proof  of  the  exiftence  of  the  eftate 
of  the  voter,  and  fome  meafure  of  it's  value ;  but  it  is  itfelf  per« 
haps  a  greater  evil  than  it  was  intended  to  remove ;  for  an  omiffion 
or  irregularity  in  the  alfeflmeDt  operates  as  a  disfranchifement^ 

Every 
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10,  That  no  tenant  by  copy  of  court  roll  Ihall  be  permitted- 
to  vote  a$  a  freeholdpn  Thus  mufth  for  the  cleftors  in  counw' 
tics  (33). 

As  for  the  eleftors  of  citizens  and  burgefles,  thefc  are 
fuppofcd  to  be  the  mercantile  part  or  trading  intereft  of  this 
kingdont).  But  as  trade  is  of  a  flufluatijig  nature,  and  ftldom 
long  fixed  in  a  place^  it  was  formerly  left  to  the  crown  to 
fummon,  pro  re  nata^  the  mod  fiouriOiing  towns  to  fend  re* 
prefentatives  to  parliament.  So  that  as  towns  increafed  in 
trade,  and  grew  populous,  they  were  admitted  to  a  (hare  in  the 
kgiilature.  But  the  misfortune  is,  that  the  deferted  boroughs 
continued  to  be  fummoned,  as  well  as  thofe  to  whom  their ^ 
trade  and  inhabitants  were  transferred^  except  a  fevi^ which 
petitioned  to  be  eafed  of  the  cxpence,  then  ufual,  of  main- 
taining their  members :  four  fliilHngs  a  day  being  allowed 
for  a  knight  of  the  {hire,  and  two  {hillings  for  a  citizen  or 
burgefs :  which  was  the  rate  of  wages  eftabliOied  in  the  reign 
of  Edward  III.  ^  (34)   Hence  the  members  for  boroughs  now 

9  4.  Inft.  i6. 

Every  freeholder,  who  wlfhcs  to  prefcrve  the  important  privilege 
of  vot;ng,  muft  carefully  examine  every  year  the  afleflment,  when 
k  is  ftuck  upon  the  church  door,  to  fee  that  he  is  dulywfleffed ;  and 
if  he  is  not,  he  may  appeal  to  the  commiflioners,  and  he  may  any 
time  afterwards  apply  to  the  clerk  of  the  peace,  and  upon  payment 
of  I  8,  may 'examine  the  duplicate  returned  to  the  feflionl;  but  it 
fccms  that  he  is  then  too  late  to  cbrreft  an  error,  unlefs  he  has 
prcvioufly  appealed  to  the  commiflioners ;  but  from  the  judgment 
of  the  commiflioners  an  appeal  h'cs  to  the  next  quarter  feflions. 

(33)  ^y  ^^  Geo,  III.  c.  41.  no  perfon  employed  in  managin^^ 
or  coUcfting  the  duties  of  excife^  cuftoms,  ftamps,  fait,  windows, 
«T  houfes,  or  the  revenue  of  the  poft-office,  fhall  vote  at  any  elec* 
tion,  and  if  fuch  perfon  prefumes  to  vote,  he  fhall  forfeit  loo/. 
This  aft  does  not  extend  to  freehold  oflBces  granted  by  letters  patent, 

(34)  Lord  Coke,  in  the  page  referred  to  by  the  learned  Judge, 
feys,  that  this  rate  of  wages  hath  been  time  out  of  mind,  and  that 
k  is  exprcffcd  in  many  records  ;  and  for  example,  refers  to  one 
in  the  46  Ed.  III.  where  this  allowance  is  made  to  one  of  the 
knights  for  the  county  of  Middlcfex.  But  Mr.  Prynne's  fourth 
Jlegifter  of  Parliamentary  Writs,  is  confined  almoft  entirely  to  the 

invejligation 


1^4  •   ^^^  Rights  Book  L 

bear  above  a  quadruple  proportion  to  thofe  for  counties,  and 
the  number  of  parliament  men  is  increafed  fince  Fortefcue'a 


inyeftigation  of  this  fubje<5^9  and  contains  a  very  particular  chro* 
nological  hiftoiy  of  the  writ  de  exptnfis  nuRtum^  civhtntf  et  htrgen* 
fiunit  which  was  framed  to  enforce  the  payment  of  thefe  wages. 
Mr.  Prynnc  is  of  opinion  that  thefe  wages  had  no  other  origin 
than  that  principle  of  natural  equity  and  juftice  qui  fentit  commtH 
Amy  debet  fenttrt  et  onus.'  (p.  5-) 

I  fhall  endeavour  to  prove,  upon  a  futiuc  occafion,  that  reprefent- 
atk>n  at  the  fisfb  was  nothing  more  than  the  attendance  of  a  part 
of  a  number,  who  were  individually  bound  to  attend,  and  v^ere 
(he  attendance  of  the  refl  was  difpenfed  with ;  and  as  all  were 
under  tbe  fame  obligation  to  render  this  fervicc,  and  it  was  left 
to  themfelves  to  determine  which  of  them  ihould  undertake  it» 
It  became  equitable  that  all  fhould  contribute  to  the  expcnce  and 
inconvenience  incurred.  And  what  Mr.  Prynne  informs  us  is 
remarkable  :  **  that  the  firft  writs  of  this  kind  extant  in  our 
**  records  are  coeval  with  our  king's  firft  writs  of  fummons  to 
*'  dedi  and  fend  knights,  citizens,  and  burgefles,  to  parliament, 
«*  both  of  them  being  firft  invented,  iffued,  and  recorded  toge- 
^  ther  in  49  H.  Ill*  before  which  there  are  no  memorials  nop 
'*  evidences  of  either  of  thofe  writs  in  our  hiftorians  or  records.*^ 
(p.  2.)  The  firft  writs  dire£i  the  ftieriff  to  levy  from  the  com^ 
iBunity,  i.  e> .  the  ele^^ors  of  the  county,  and  to  pay  the  knights, 
ratlonahiles  expenfas  fuas  in  veniendo  ad  diSum  parliamenfum,  ibidem 
morandOf  et  exinde  ad  propria  redeutuU^  And  when  the  writs  of 
fummon»were  renewed  in  the  ajd  of  £d.  I.  diefe  writs  tflued  again 
in  the  fame  form  at  the  end  of  the  parliament,  and  were  continued 
in  the  fame  manner  till  the  i6  £d.  IL  when  Mr.  Prynne  finds  the 
V  memorable  writs,''  which  firft  reduced  the  expences  of  the  re* 
prefentatives  to  a  certain  fum  by  the  day,  viz.  4/.  a  day  for  every 
knight,  and  2  /.  for  every  citizen  and  burgefs ;  and  they  fpccified 
alfo  the  number  of  days  for  which  this  allowance  was  to  be  made,, 
being  more  (m*  lefe  according  to  the  diftance  between  ^he  place  of 
meeting  in  parliament  and  the  member's  refidencc*  When  thi$ 
fum  was  firft  afcertained  in  the  writ,  the  parliament  was  held  at 
York,  and  therefore  the  members  for  Yorkfhire  were  only  allowed 
their  wages  for  the  number  of  days  the  parliament  a&ually  {at|, 
being  fuppofed  to  incur  no  expence  in  returmng  to  their  refpe^vc 
homes  ;  but  at  the  fame  time,  -the  members  for  the  diftant  coun- 
iies  had  a  proportionate  allowance  in  addition.    Though,  from 

this 
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time,  in  the  reign  of  Henry  the  fixth,  from  300  to  upwards  of 
50O1  excIuBve  of  thofe  for  Scotland.  The  univerfities  were  ia 

—  — ■ ■  -        - 

this  time  the  number  of  dftys  and  a  certain  fum  are  fpeclfically 
exprefTed  in  the  writ,  yet  Mr.  Prynne  finds  a  few  inftances  after 
this,  where  the  allowance  is  a  lefs  fum  ;  and  in  one,  where  one  of 
the  county  members  had  but  3/.  a  day  becaufe  he  was  not,  In  fad* 
a  knight.  But  with  thofe  few  exceptions,  the  fum  and  form  con* 
tinued  with  little  or  no  variation.  Mr.  Prynne  conjefiuresy  with 
great  appearance  of  reafon,  that  the  members  at  that  time  en* 
joyed  the  .pririlege  of  parliament  only  for  the  number  of  days 
for  wh^h  they  were  allowed  wages,  that  being  confidered  a  ftif- 
ficient  time  for  their  return  to  their  refpediive  dwellings,  (p.  68.) 
But  this  allowance,  from  its  nature  and  origin,  did  not  preclude 
any  other  fpecilic  engagement  or  contrad^  between  the  member  and 
kis  conflituents ;  and  the  editor  of  Glanville's  Reports  has  given  in 
the  preface,  p.  23^  the  copy  of  a  curious ,  agreement  between 
John  Strange  the  member  for  Dunwich  and  his  elediors,  in  the 
5  Ed.  IV.  1463,  in  which  the  member  covenants,  *^  whether  the 
«<  parliament  hold  long  time  or  (hort,  or  whether  it  fortune  to  be 
**  prorogued,  that  he  will  t;|ike  for  his  wages  only  a  cade  and  half 
•*  a  barrel  of  herrings,  to  be  delivered  by  Chriftmas.'* 

In  Scotland  the  reprefentation  of  the  (hires  was  introduced  or 
confirmed  by  the  authority  of  the  legiflature^.  in  the  feventh  par- 
Jiament  of  Ja.  I.  anno  1427,  and  there  it  is  at  the  fame  time  ex- 
preisly  provided,  that  "  the  commiflares  fall  have  coflage  of  them 
•*  of  ilk  fchire,  that  awe  compeirancc  in  parliament."  Murray's  Staf. 

Jt  is  faid  that  Andrew  Marvel!,  who  was  member  for  Hull 
in  the  parliament  after  the  rciloration,  was  the  laft  perfon  in 
this  country  that  received  .wages  from  his  conflituents.  Two  (hil- 
lings a  day,  the  allowance  to  a  burgefs,  was  fo  confiderable  a  fum 
in  ancient  times,  that  there  are  many  inflances  where  boroughs 
petitioned  to  be  excufed  from  fending  members  to  parliament,  re* 
prcfenting  that  they  were  engaged  in  building  bridges  or  other 
public  works,  and  therefore  unable  to  bear  fuch  an  extraordinary 
expence.  {Pryn.  on  4  Irifl,  32.)  And  it  is  fomewhat  remarkable, 
that  from  the  33  £d.  III.  and  uniformly  tlnt)ugh  the  five  fucceed- 
ing  reigns,  the  fheriff  of  Lancafhire  returned,  nonfunt  aliqua  civitates 
feu  burgi  tnjra  comitaium  Lancqftri^f  de  quihus  aliqui  civss  vel 
hit^enfu  ad  iRSum  parltamcntwm  vtntre  debent  feufoknty  nee  pqffunt 
pnfUer  eonm  deUMiatem  ^  faupertatem.  But  from  thefe  exemp- 
tions in  wcient  tiac^  and  the  new  creations  by  the  kiog^  char- 
ter. 
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general  not  ompowered  tofendburgeflestoparliament;  though 
once»  in  28  £dw.  L  when  a  parliament  was  fummoned  to 
coi)(ider  of  the  king's  right  to  Scotland, there  were  iifued writs 
which  required  the  univerCty  of  Oxford  to.fend  upfourorfive, 
and  that  of  Cambridge  two  or  three,  of  their  moil  difcreet  and 
-learned  lawyers  for  that  purpofe  ^.  But  it  was  king  James  the 

<l  Prynnc  pari,  writs,  i.  345. 


tcr,  which  commenced  fntlic  rdgn  of  Ed.  IV.  (.who  in  the  17th 
year  of  his  reign  granted  to  the  borough  of  Wenlook  the  right 
of  fending  one  burgefs  to  parliament,)  [Sim,  97.)  the  number  of 
the  members  of  the  houfe  of  commons  perpetually  varied  till  the 
29  Car.  II,  who  in  that  year  granted,  by  his  charter,  to  Newark^ 
the  privilege  of  fending  reprefentatiTCS  to  parliament,  which  was 
the  lail  time  that  this  prerogative  of  the  crown  wste  exercifed. 
(i  Doug,  EL  69.)  Since  the  beginning  of  the  reign  of  Hen.  VIIL 
the  number  of  the  reprefentatives  of  the  commons  is  neariy 
doubled ;  for  in  his  iirft  parliament  the  houfe  coniifted  only  of  298 
members :  it  does  not  appear  that  any  place  has  loft  its  right  o£ 
fending  reprdcntatives  iince  that  time  ;  and  260  have  fince  been 
added  by  a6k  of  parliament, 'or  by  the  king's  charter  cither  crc- 
atmg  new  or  reviving  old  boroughs.  The  legiflature  added  27  for 
Wales  by  27  Hen.  VIII.  c.  26.}  4  for  the  county  and  city  of 
Chefter  by  34  Hen.  VIII.  c.  13.;  4  for  the  county  and  city  of 
Durham  by  25  Car.  II.  c.  9,;  and  45  for  Scotland  by  the.a<^  of 
union;  in  all  80 ;  and  180  have  been  added  by  charter:  Hen. 
VIII.  created  or  reftored  by  charter      4.  Sec  Frtf,  to  GlanvJR^f, 

Ed.  VI.  ...         48 

Mary  -  -  -  21 

Elizabeth         «...        60 

Ja.  I.  -   .       -  -  27 

Ch.  I.  -  -  -  18 

Ch.  II.  ...         2 

180 
Parliament  has  created  -  80 

In  the  firft  parliament  of  Hen.  VIII.  298 

In  all   558  the  prefent  number* 

In  the  firft  parliament  of  Ja.  I.  the  members  of  the  upper  houfe 

were  .78^  of  the  bwcr  470.    5  ParL  Hifi.  JlI. 

2  firft 
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irft  who  indulged  them  with  the  permanent  privilege  to  fend 

Gonftantly  two  of  their  own  body;  to  fenre  for  thofe  ftuilents 

who,  though  ufeful  members  of  the  community,  were  neither 

concerned  in  the  landed  nor  the  trading  intereft;  and  to  pro- 

teft  in  the  IcgiQature  the  rights  of  the  republic  of  letters.  The 

right  of  eledlion  in  boroughs  is  variouSj  depending  entirely  on     ' 

thefeveral  charters,  cuftoms>  and  conilitutions  of  the  refpec** 

tive  places,  which  has  occafioned  infinite  difputes  ;  though 

now  by  ftatute  2  Geo.  II.  c.  24.  the  right  of  voting  for  the  C  '75  3 

future  ihall  be  allowed  according  to  the  laft  determination  of 

the  houfe  of  commons  concerning  it  (35}*     And  by  ftatute 


(35)  That  ftatute  was  merely  rctrofpeftivei  or  only  made  the 
laft  determination  of  the  right  prior  to  the  ftatute  concluiive,  with- 
out having  any  influence  over  deciiions  fubfequent  to  the  2  Grco.  11. 
And  this  provifion  was  omitted  in  Mr.  Grenvilk's  excellent  adl» 
fo  that  the  fame  queftion,  refpecling  the  rieht  of  eledlion  in 
fome  places,  was  tried  over  again  every  new  parliament :  but  to 
fupply  this  defeft,  it  was  enad^ed  by  the  28  Geo.  III.  c.  52.  that 
whenever  a  committee  ftiall  be  of  opinion  that  the  merits  of  a 
petition  depend  upon  a  queftion  refpeAing  the  right  of  elediion^ 
Or  the  appointment  of  the  returning  officer,  they  fhall  require  the 
counfel  of  the  refpeftive  parties,  to  deliver  a  ftatcment  of  the 
right  for  which  ♦they  contend,  and  the  committee  ftiall  then  re- 
port to  the  houfe  thofe  ftatcments  with  their  judgment  thereupor> ; 
and  if  no  perfon  petition  within  a  twelvemonth,  or  within  four- 
teen days  after  the  commencement  of  the  next  feffion,  to  oppofc 
fuch  judgment,  it  is  final  and  cenclufive  for  ever.  But  if  fudi  a 
petition  be  prefented,  then,  before  the  day  appointed  for  the 
coniideration  of  it,  any  other  perfon,  upon  his  petition,  may  be 
admitted  to  defend  the  judgment ;  aid  a  fecond  committee  ftiall  be 
appointed  exa<^ly  in  the  fame  manner  as  the  firft,  and  the  deciiion 
of  that  committee  puts  an  end  to  all  future  litigation  upon  the 
point  in  queftion. 

The  28  Geo.  III.  c.  52.  requires  that  the  fpace  of  40  days  ftiall 
Intervene  between  the  day  of  prefenting  the  petition  and  the  day 
appointed  for  the  confideration  of  it ;  and  this  had  been  conftrued 
to  extend  to  petitions  which  are  renewed  in  every  fubfequent 
feflions :  the  34  Geo.  III.  c.  83.  therefore  provides  that  every 
iuch.  renewed  petition  ftiall  be  prefented  within  fourteen  days  after 

the 
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3  Geo.  III.  c.  15.  no  freeman  of  any  city  or  borough  (bther 
than  fuch  as  claim  by  birth,  marriage,  or  fervitude)  Qiall  be 
entitled  to  vote  therein,  u'nlefs  he  hath  been  admitted  to  hit 
freedom  twelve  calendar  months  before  (36}. 

2.  N£XT,  as  to  the  qualifications  of  perfons  to  be  ekEld 
members  of  the  houfe  of  commons.  Some  of  thefe  depend 
upon  the  law  and  cuftom  of  parliament,  declared  by  the  houfe 
of  commons'*;  others  upon  certain  ftatutes.  And  from  thefe 
it  appears,  i*  That  they  muft  not  be  aliens  boni',  or  minors  ^ 
a.  That  they  mufl;  not  be  any  of  the  twelve  judges",  becaufe 
they  fit  in  the  lords'  houfe  \  nor  of  the  clergy  ^^  for  they  fit  in 

»  4  Inft.  47,  48.  «  Com.  Journ.  9  Not.  1605. 

•  Sec  {Mg.  i6z.  ^  Com.  Journ.  13  Oa.  1553.  8  Felr. 

*  iM*  i6fto.     I7jin.  j66i. 


the  commencement  of  the  fubfequent  fefilions,  but  that  the  hearing 
of  it  may  be  appointed  on  any  day  beyond  fourteen  days  after  it  is 
fb  prefented. 

(36)  This  18  called  the  Durham  aft,  and  it  was  occafioned  by 
the  corporation  of  Durham  having,  upon  the  eve  of  an  eleftion, 
in  order  to  ferve  one  of  the  candidates,  admitted  215  honorary 
fireemen.  Some  corporations  have  the  power  of  admitting  hono^* 
zary  freemen,  viz.  perfons  who,  without  any  previous  claim  or 
pretention ,  are  admitted  to  all  the  franchifcs  of  the  corporation* 
The  Durham  aft  is  confined  to  perfons  of  that  defcription  folely* 
It  has  frequently  been  contended,  that  if  honorary  freemen  arc 
created  for  the  occafiotiy  that  is,  merely  for  an  elcftion  purpofe, 
it  is  a  fraud  upon  the  rights  of  eltftion ;  and  that  by  the  common 
hw,  as  in  other  cafes  of  fraud,  the  admifiion  and  ail  the  confe* 
quences  would  be  null  and  void ;  that  within  the  year,  by  the 
ftatute,  fraud  was  prefumed ;  but  that  after  that  time,  the  ftatutc 
left  the  neceffity  of  proving  it  upon  thofe  who  imputed  it.  But  in 
the  Bedford  cafe,  (2  Doug.  91.)  the  committee  were  clearly  of 
opinion,  that  theobjeftion  of  occafionality  did  not  He  againft  free- 
men made  above  a  year  before  the  cleft  ion. 

No  length  of  pofleflion  is  required  from  voters  in  burgage- 
tenure  boroughs.  There  are  about  twenty-nine  burgage-tenure 
boroughs  in  England.  (-1  Doug*  224.)  In  thefe  the  right  of  vot- 
ing is  aiinexed  to  fome  tenement,  honfe,  or  fpot  of  ground,  upon 
"which  a  houfe  in  ancient  times  has  flood*  Any  number  of  thefe 
7  burgage- 
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the  convocation  (37);*  nor  perfons  attainted  of  treafon  or  felo- 
ny \  for  tbey  are  unfit  to  fit  any  where.    3.  That  Oieriffs  of 

«  Com  Jouro.  ii  Jan.  15S0.  4  loft-  47, 


I 

to  vote. 


burgage«-tenure  cftates  may  be  purchafcd  by  one  perToiiy  which* 
at  any  time  before  a  ooBtefted  ele6Uony  may  be  conveyed  to  fo' 
many  of  his  friends,  who  would  each  in  coafequence  have  a  right 


By  the  t6  Geo.  III.  c.  100.  it  is  ena6^edt  that  in  boroughst 
where  the  houfeholders  or  inhabitants  of  any  defcription  claim  to 
ele6fc»  nO'perfon  (hall  have  a  right  to  vote  as  fiich  inhabitantt  unleft 
he  has  a6tually  been  refident  in  the  borough  fix  months  previous 
to  the  day  on  which  he  tenders  his  vote. 

(57)  It  was  decioed  by  a  committee  of  the  houfe  of  commons 
in  the  cafe  of  Newport  in  1785,  that  a  gentleman  who  had  beea 
regularly  admitted  to  deacon's  orders,  was  capaUe  of  being  a  mem* 
berof  that  houfe.  (See  t  Lud,  269.)  Many  of  the  arguments  in 
that  cafe  may  be  urged  with  equal  force  for  the  admifiion  and  ex* 
clufion  of  a  perfon  in  pricfl's  ordera.  The  chief  authorities  for  the 
^xclufion  of  the  clergy  are  the  entries  in  the  commons' journals,  re- 
ferred to  by  the  learned  Judge  in  the  notes}  in  the  two  firft  of  which 
this  reafon  is  affigned,  viz.  that  the  perfons  returned  being  clerks* 
they  have  or  might  have  a  voice  in  the  houfe  of  convocation.  And 
lord  Coke  alfo  fays,  (4  Itifl.  47.)  that  "  none  of  the  clergy,  though 
**  they  be  of  the  loweft  order,  are  eligible,  becaufe  they  are  of  an* 
*•  other  body,  viz,  of  the  convocation  j"  and  he  refers  to  the  firft 
entry  in  the  commons'  journals.  Befides  thefc  authorities,  there  are 
jcanons  of  the  church  which  prohibit  the  clergy  from  voluntarily 
reRnqul/hing  the  office  of  a  deacon  or  mintfierf  and  from  ufing  themfelves 
in  the  courfe  of  their  lives  as  laymen,  and  from  exercr/mg  fecular 
jurifJiaionsy  ( I  Glhf.  Cod.  1 80.  1 84. )  Mr.  Wooddefon  has  obferved, 
that  the  argtimentfrom  the  convocation  ought  not  to  be  urged  againft 
the  unbeneficed  dergy,  as  none  but  the  beneficed  clergy  voted  for 
the  prodors  or  reprefentatives  in  convocation,  (i  lFoodd.'^*j.) 

This  reafon  for  difqualifying  the  inferior  clergy  from  fitting 
in  the  houfe  of  commons,  would  extend  to  the  exclufion  of  the 
bifliops  from  the  houfe  of  lords.  It  happens  not  unfrequently  that 
a  peerage  d\Jcends  to  a  clergyman  in  pneil's  orders,  and  it  has 
never  been  fuppofed  that  this  facred.charader,  althdugh  he  fiiould 
retain  a  benefice,  would  difabk  him  from  taking  his  feat  in  the 
upper  houfe.    An^  this  argument  is  ftrdnger  when  we  confider 

Vol.  I.  Q.^        "^  ^^« 
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counties,  and  mayors  and  bailiffii  of  boroughs,  are  not  eltgiblo* 
in  thmr  refpedlive  jarifdidion$»  as  being  fetuming  officers^^ 

7  Bio.  Mr,  u  psrVtamna,  7.  Com«     »  Mar.  1620.  s.  4].  15  Jan.  17  Nov. 
Joorn.  35  June,  1604.  14  Apr.  i6i4«     1685.  Hal.  of  pari.  114. ' 


that,  in  the  origin  of  our  parliaments^  the  qualifications  of  the  mem* 
bers  of  the  two  houies  were  prccifHy  the  fame*  viz.  iatd  hdd  'm 
capite  of  the  king.  Until  the  reformation,  29  of  the  regular  deigy^ 
abbots  and  priors,  who  were  dead  m  law  id  moft  other  purpofes, 
bad  feats  in  the  houfe  of  lords,  in  confequence  of  the  lands,  which 
they  held  of  the  crowm  In  Scotland  the  barons  and  commiflioneri 
of  flkires  lat  together  and  conftituted  one  eftate.  It  would  hare 
been  unaccountable  if  holy  orders  by  the  conunon  law  had  exclude^ 
one  part  of  that'  ^fiate  from  parliament  and  not  the  other;  but 
both  in  Scotland  and  Ireland  the  clergy  were  declared  ineligible 
by  ftatute ;  which  affords  an  inference  that,  without  the  autho* 
rity  of  an  acl  of  parliament ,  they  would  of  conmion  right  have 
participated  this  privilege  with  other  fubje&s.  ( Wighij  393.  x  Ld^ 
Mounim,  50. )  The  argument  drawn  from  the  fitting  in  the  con- 
vocation has  been  called  a  new  pretence  in  the  time  of  queen  Mary, 
m  order  to  expti  fome  proteftant  clergy  from  the  houfe.  {Hody^ 
Conv,  429.)  Tlicre  h  a.  memorable  inftance  in*  the  time  of  Rich* 
ard  II.  of  a  clergyman  who  fignalized  kihifelf  in  the  houfe  of 
commons ;  he  is  called  fir  Thomas  Haxey,  clerk ;  he  brought  in  a 
bill,  which  pafled  the  commons,  to  leifen  the  expences  of  the  king, 
and  to  remove  bifhops  and  ladies  from  the  court ;  for  which  the 
commons  were  obliged  to  make  conceiTions,  and  to  furrender  the 
author  of  the  bill  to  the  king  ;  and  he  was  afterwards  condemned 
by  the  parliament  to  die  as  a  traitor,  but  his  life  was  fpared  at  the 
intcrcefiion  of  the  biihops  becaufe  he  was  a  clergyman.  (Ro'^  ParL 
to  R*  2,  n°  16  &  23.)  The  boldnefs  of  his  condu£l  proves  that 
he  had  no  fufpicion  that  his  title  to  a  feat  in  parliament  could 
be  queftioned.  With  regard  to  the  canons,  they  feem  to  have  as 
Cttle  weigiit  as  tlie  argument  drawn  from  the  convocation ;  for. 
they  prove  nothing  by  proving  too  much  ;  for  thefe  canons,  if 
ava^able,  would  alio  preclude  the  clergy  from  afting  in  the  com- 
mifiion  of  the  peace,  a  fecular  Jurifdi^tion  which  they  have  long 
excrcifcd*  If  the  clergy  were  eligible  prior  to,  or  independent  of 
the  canons,  tlien  the  validity  of  them  may  be  juflly  queftioned, 
even  of  thofe  made  antecedent  to  25  Hen.  VIII.  (fee  ante,  p-  83*) 
for  perfons  who  \vcrc  eligible  might  in  all  cafes^  and  may  ftill  in  fome» 

•  J  be 
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Irat  that  fiieriffii  of  one  county  are  e%ible  to  be  knights  of 
tiiodier*(38).  4.  That^in  ftridnersiall  membera ought  to  hat« 

s  4lnft.  48.    Whittlockc  of  pari.  ch.  99,  100,  loi. 

*  '      '    »»^»»^  ■         ■         •      ■      -    ,       -  ,,^ 

be  compeOed  to  ferve  in  parliament  againft  t^eir  confent  { I  Jht^m 
^L  Cafeu  284.)  ;  and  nofet  of  men  ought  to  b«  allowed  to  difaUe 
ihemfelves  and  deprive  their  country  of  their  fervices  by  any  lawg 
of  their  own»  which  are  not  exprefsly  confirmed  by  the  authority 
of  the  legiflature.  The  obje6tion  to  a  clergyman's  eligibility  dots 
not  feem  to  be  much  ftronger  even  when  he  is  beneficed ;  for,  from 
the  refidence  enforced  by  the  fpiritual  judge,  tbe  9th  ch«  of  the 
or/frii/i  r/rri  9  Ed.  II.  exempts  and  privfleg^  thofe  who  ate  en* 
gaged  in  the  fervice  of  the  king  and  commonwealth  ;  nee  debet  £ci 
tendere  in  frgudicium  ecclefiaflica  Rbertatii  quoJ  pro  rege  et  reptdfttcd 
mecejjanum  invetutur ;  which  lord  Coke  declsu^  is  worthy  to  be 
written  in  letters  of  gold,  (2  In/i,  625.)  An  attendance  in  parlia- 
ment is  pre-eminently  fro  rege  et  refuMicd  neceffdrium.  With  regard 
to  the  refidence  required  by  the  21  Hen.  VIIL  c.  13.  I  conceive 
that  important,rights  and  franchifes  are  not  loil  or  deftioyed  merely 
becaafe  they  b«come  in  fome  degree  inconfiftent  with  the  pravifions 
of  a  new  ftatutCy  which  is  entirely*  filent  refpe£iing  them ;  if 
that  were  the  cafe,  the  beneficed  clergy 4iave  alfo  loft  their  capacity 
to  fit  in  the  convocation  ;  for  though  the  ftatute  makes  exception 
in  fome  cafes  of  abfence,  as  upon  pilgrimages  and  the  king's  fef" 
vice  abroad,  yet  there  is  no  exception  for  attendance  upon  the 
.convocation.  But  even  when  the  clergy  were  permitted  to  tax 
themfelves  in  convocation,  that  circumilance  was  very  inadequate 
to  debar  them  from  ele^Ung  or  being  elc^ed  to  parliament.  Tax- 
ation is  certainly  an  important  branch  of  legiilation  ;  yet  it  is  far 
from  the  whole  concern  of  that  power  which  fuperintends  and 
protedks  our  lives,  liberty,  and  property.  When  the  clergy 
ceafed  to  tjuc  themfelves,  the  reafon  for  their  (haring  in  the  rights 
aad  privileges  of  reprefentation  was  ilrengtlicned  but  not  created* 
After  the  clergy  granted  the  laft  fubfidy  in  convocation  in  1 663, 
and  were  afterwards  taxed  in  parliament,  as  if  this  alone  had 
.precluded  them  from  a  fhare  of  parUamentary  reprefentation,  they 
tendered  their  votes  in  right  of  their  glebes  at  county  eledlions, 
which  have  ever  fince  been  received  with  tacit  approbation.     But 

'  the  capacity  to  ele6t  and  to  be  elefted  being  originally  the  fame^ 
.when  you  take  away  an  obftruAion  from  tlie  One,  you  remove  it 
alfo  from  the  other,  unlefii  fome  exprefs  law  has  fuperinduced  a 
farther  impediment;  but  I  apprehend  that  the  reafon  that  the 

'*        i..  Q^a  clergy. 
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been  Inhabitants  of  the  places  for  which  they  are  chofen*: 
boc  this,  having  been  long  difregarded,  wa&  at  length  entiretf 
repealed  hj  (tatute  14  Geo.  III.  €.,58.  5.  That  no  perfoos 
concerned  in  the  nnnagement  of  anj  duties  or  taxes  crated 
fiiice.1692,  except  the  comniiilioners  of  the  treafury'*,  nor 
any  of  the  officers  following  %  {viz.  commifljoner^  of  prizesy 
tranfportSy  Cck  and  woanded,  wine  Eccnces,  navy,  and  vicluaU 
ling ;  fecretaries  or  receivers  of  prizes  i  comptrollers  of  the 
army  accounts  ;*  agents  for  regiments ;  governors  of  planta- 
tions and  their  deputies;  officers  of  Minorca  or  Gibraltar  ^ 

/  5ut.  1  Hciii  V.  c  1;  23  Hen.  VI.       'c  Suu    11  Ic    ift  W.   III.    c.   i. 
€.  )5«  izSe  ijW.  HI.  c<  to.    6  Aan«  c.  7, 

t>  Sut.  5  &  6  W.  &  M.  c.  7.  15  Geo.  ii.  c.  £2. 

clergy,  having  no  other  lands  tlian  their  glebes,  never  voted  nor 
were  cle^led  in  ancient  times,  did  not  in  any  degree  depend  either 
upon  taxation  or  the  convocation  ;  but  that  it  was  owing  foldy  to 
the  tenure  of  their  glebe  land,  viz.  frankalmoign,  which  exempted 
them  from  attendance  on  the  courts  of  the  king,  lords,  and  (heriffs 
(2  BL  loi.);  and  even  if  they  held  other  lands,  holy  orders  ex- 
empted them  by  the  common  law  from  fecular  fervices  and  {tm- 
poral  offices ;  and  this  wa8"^:oqfirmed  by  magna  charta  and  the  ila- 
tutc  of  Marlbridge.  (2  In/!,  3  &  121.)  This  was  an  ezemptiun, 
and  not  an  exclufion  ;  but  what  ai;e  now  important  rights^  were 
originally  confidered  duties  and  burdens  :  it  k  not  therefore  ftrange^ 
that  the  clergy  fliould  avail  themfclves  of  this  privilege  till  the  dif- 
uTcr  became  regarded  as  an  incapacity.  Their  glebe  lands  are,  no 
doubt,  freeholds  under  the  8  Hen,  VI.  c.  7.5  and  when  they  were 
admitted  to  vote  for  reprefentatives  in  ri^ht  of  thefe  freeholds,  ft 
followed  as  a  confcquence,  that  tliey  were  alfo  eligible  to  reprefent> 
iinlefs  fome  better  authority  can  be  produced  for  their  exclufioli 
than  merely  difufe,  or  their  having  a  voice  in  the  convocation, 
wliere  they  no  longer  tax  thcmfclvcs,  or  their  being  prohibited  by 
canons,  which  in  other  iuftances  arc  difregarded,  and  \vliich  pro* 
bahly  could  never  be  thought  to  be  obligatory  upon  the  parliament* 
(38)  Two  decifions  of  committees  are  agreeable  to  what  is  ad- 
vanced in  the  text.  In  the  firft  it  was  determined,  that  the  (herif 
of  Berkihire  could  not  be  eledlcd  for  Abingdon,  a  borough  within 
that  county  (i  Dot/^,  4^9-)  •  ^"  ^^^^  fecond,  that  the  flierifF  oC 
-Hampfhire  could  be  ele6ied  for  the  town  of  Southampton  whhin 
that  county,  becaufe  Soathampton  is  a  county  of  xtfelf,'  and  iji  as 

•iodcpendcpt  of  Hampfhire  as  of  any  other  couDty.   4  Z>m/^«  67^ 

officers 
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oCcers  of  the  exclfe  and  cuftomt  i  clerks  or  deputies  In  the 
fqreral  offices  of  the  treafu];y,  exchequer*  navvi  vi£tuaUing, 
aimiralty,  pay  of  the  army  or  navy,  t'ecretaries  of  ftate,  fair,. 
ftampsi  appeals,   wine  licences,  hackney  coaches,  hawkers 
and  peclUrs,)  nor  any  perfons  that  hold  any  new  office  under 
the  crown  created  fince  170;'',  are  capable  of  being  ele£lod 
or  (itting  as  members(39).  6.That  no  perfon  having  a  penfioa 
u^der  the  crown  during  pleafure,  or  for  any  term  of  years,  m  « 
capable  of  being  eledled  or  fitting^.    7.  That  if  any  member 
accepts  an  office  under  the  crown,  except  an  officer  in  the  army , 
or  navy  accepting  a  newcommiffion,  his  feat  is  void  i  but  fuch 
member  is  capable  of  being  re-icledled  ^    8.  That  all  knight^ 

tf  Sut  6  Ann.  c  7.  ^  Stat*  6  Ann.  ^7. 

c  Stat*  6  Ann.  c.  7.  i  Ge^  c.  56. 
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(39)  All  the  pcrfons  enumerated  above  are  utterly  imrapable  of 
fitting  in  the  houfe  of  commons,  whilil  they  continue  in  their  re- 
fpeftive  iituations ;  and  amongfl  thefe  are  all  perfons  who  accept 
from  Che  crown  any  office  created  fince  1705*  But  by  the  26tli 
fqftio*  of  the  fame  a^l,  6  Ann.  c.  7.  if  any  member  fhall  accept 
of  any  office  of  profit  fiom  the  crown,  his  election  or  feat  becomes 
void,  but  he  may  be  re-ek6bed.  This  means  an  office  of  profit, 
which  was  in  exidence  prior  to  1705. 

The  office  or  trufl  of  a  member  of  parliament  cannot  be  reiigoed, 
and  every  member  is  compellable  to  difcharge  the  duties  of  it, 
unleft  he  can  ihew  fuch  a  caufe,  as  the  houfe  in  it's  difcretion  will 
think  a  Sufficient  cxcufe  for  his  non-attendance  upon  a  call  of  the 
houfe.  The  only  way  therefore  of  vacating  a  feat,  is  by  accept- 
ing a  fitnation,  in  confequence  of  which  the  law  declares  his  feat 
vacant.  So  where  members  wi(h  to  vacate  their  feats  and  retire 
frt>m  parliament,  it  is  now  ufual  for  the  crown  to  grant  them  the 
office  of  the  ftewardfliip  of  the  Chiltem  Hundreds.  Mr.  Hatfell 
obferves,  that  **  the  pradlice  of  accepting  this  nominal  office, 
•«  vphieh  began,  he  believes,  only  about  the  year  1750,  ha#  been 
**  now  fo  long  acquicfced  in  from  it's  convenience  to  all  parties, 
'*  that  it  would  be  ridiculous  to  ftate  any  doubt  about  the  legality 
*'  of  it's  proceedings ;  othei-wife,  (he  believes,)  it  would  be  found 
•*  very  difficult,  from  the  form  of  thefe  appointments,  to  (hew 
••  that  it  is  an  office  of  profit  under  the  crown."  (a  If  at/.  41.) 
But  Mr.  Hatfell  himfelf  raifes  a  doubt,  which  I  do  not  think  he 
removes ;  for  furely  no  uffge  fince  1 750,  or  no  ufage  whatever,  can 
countervail  the  xliar  and  exprefii  words  of  an  aA  of  parliament* 
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of  the  (hire  fliall  be  aftual  knighrs,  or  fuch  notable  efquires  * 
and  gentlemen  as  have  eftates  fuficient  to  be  knights  (40), 
and  by  no  means  of  the  degree  of  yeomen  <.  This  is  reduced  t^ 
a  dill  greater  certainty,  by  ordaining,  9.  That  cYtrj  knight  tvf 
a  (hire  {hall  have  a  clear  eftate  of  freehold  or  copyhold  (4 1 )  to- 
the  value  of  fix  hundred  pounds  per  annum ^  and  every  citizen 
and  burgefs  to  the  value  of  three  hundred  pounds :  except  the 
eldeft  fons  of  peers^  and  of  perfons.  qualified  to  be  knights 
of  (hires,  and  except  the  members  for  the  two  univcrfities  *  : 
tirhich  feme  what  balances  the  afcendant  which  the  boroughs ' 
have  gained  over  the  counties,  by  obliging  the  trading  inte- 
reft  to  make  choice  of  landed  men  :  and  of  this  qualification 
the  member  mud  make  oath,  and  give  in  the  particulars  in 
writing,  at  the  time  of  his  taking  his  feat^  (42).     But,  (ub« 
jtCt  to  thefe  (landing  reitriAions  and  difqualifications,  every 
fubje£l  of  the  realm  is  eligible  of  common  right :   though 
there  are  indances,  wherein  perfons  in  particular  circum* 
dances  have  forfeited  that  common  right,  and  have  been  de*. 
clared  ineligible yor'/i^/i^  parliament  by  a  vote  of  the  houfe  #f 

f  Stae.«3  Hen.  VI.  c.  15.  i  Sut.  33t2eo.  II.  c.  »Q» 

la  Sue.  9  Ano.  c.  5. 


(40)  This,  by  the  datute  de  m'tlitihtu  i  £d.  II.  was  30 /• 
a  year,  and  put  in  force  againd  thofe  who  had  40/.  a  year  til^ 
16  Car.  L  c.  i6.     See  p.  404. 

(41)  Or  mortgage,  if  the  mortgagee  has  been  feven  years  in 
poflcfiion. 

(42)  By  22  Geo.  III.  c.  45.  no  coiitra£ior  wi  h  the  officexi 
of  government,  or  with  any  other  perfon  for  the  fervice  of  the 
public,  ifaallbe  capable  of  being  eleded,  or  of  fitting  in  the  houfe^ 
a«  Igng  as  he  holds  aiiy  fuch  contract,  or  derives  any  benefit  ftpm 
it.  But  this  does  not  extend  to  contrails  with  corporations,  or 
with  companies,  which  then  confided  of  ten  partners,  or  to  9nf 
perfon  to  whom  the  intered  of  fuch  a  contrad  fiudl  accrue  by 
marriage  or  operation  of  law  for  the  fird  twelve  months.  And  if 
a«y  p^dbn  dififualified  by  fuch  a  contra£^  (hall  fit  in  the  houfe,  he 
(hall  forfeit  500/.  for  every  day ;  and  if  any  perfon  who  engages  ini 
a  contrad  with  government,  admits  any  piember  of  pariiament  to 
a  (have  of  if »  he  ihall  £orfeit  500/f  to  the  profccutor* 

commons^ 
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commons  J,  or /vr  ever  by  an  z6t  of  tbe  legiflatxire  K    But 

it  was  an  unconftitutional  prohibition  which  was  grounded  on 

an  Ordinance  of  the-houfe  of  lords  ^  and  inferted  in  the  iin^% 

wrilS)  for  the  pariiameot  holden  at  Coventry,  6  Hen.  IV, 

chat  no  apprentice  or  other  man  of  the  law  fliould  be  deAed  [177] 

a  knight  of  the  (hire  therein  "* ;  in  return  for  whichi  our  law 

books  and  hiftorians  "  hare  branded  this  parliament  with  the 

name  of  parliamentum  inioBum^  or  the  lack*ltaruing  parlia- . 

ment ;  and  fir  Edward  Coke  obferves  with  (omt  fpleen  ^» 

that  there  was  never  a  go6d  law  made  thereat* 

3.  The  third  point,  regarding  eleflionsi  is  the  method  of 
proceeding  therein.  This  is  alfo  regulated  by  the  law  of  par* 
Hamenti  and  the  feveral  ftatutes  referred  to  in  the  margin  '  \ 
all  which  I  (liall  blend  together,  and  extract  out  of  them  a 
fummary  account  of  the  method  of  proceeding  to  ele£lions* 

As  foon  as  the  parliament  isfummotied,  the  lord  chancellor 
(or  if  a  vacancy  happens  during  the  fitting  of  parliament,  th6 
fpeaker,.  by  order  of  the  houfe ;  and  without  fuch  order^ 
if  a  vacancy  happens  by  death,  or  the  member's  becoming  a 
peer  (44)1  in  the  time  of  a  reccfs  for  upwards  of  twenty  days) 

j  seepage  163.  ,  &.M.  ^.lo.    7  W.III.  c.4.  7  &  8  W, 

k  Sut.  7  Geo.  1.  c.  %%.  III.  C.7.  and  c  25.    IQ  it  U  W.  IIK 

'  4ln(l.  10.  48.  Pryn.  Plea  for  lords,  c  7.    12  &  13  W.  III.  c.  lo.     6  Aim. 

^79.  2  Whitelockey  359.  36S.  c.  23.  9  Ann.  c.  5.  10  Ann.  c.  19.  an4 

P  Pryn.  on  4  Inft.  13.  c  33.  2  Geo.  II.  c.  24.  8  Geo. II.  c.  39. 

a  Wa!6ngh.  A.  Z>.  149).  18  Geo.  II.  c.  18.    19 Gm.  II.  c.  28* 

o  4  Jnft.  4.8.  lo  Geo.  lil.  c.  16.  u  Geo.  HI.  c.  4», 

p  7  Hen.  IV.  c.  15. 8  Hen.  VI.  c.  7.  i4Geu.  III.  c.  15.   15  Geo.  III.  c.  36* 

i3  Hen.  VI.  c.  14.     1  W.  &  M.  (Y.  i.  28  Ce^.  III.  c.  52. 

C.2.    iW.&M.  ft.  I.e.  7.  5&6W. 
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(44)  With  regard  to  a  vacancy  by  death  or  a  peerage  during 
a  recei^,  the  24  Geo.  III.  f,  2p  c.  a6«  which  repeals  the  former 
ftatutes  upon  tht8'fubje6t,  provides,  that  if  during  any  rccefs  any 
two  membcn  give  notice  to  the  fpeaker  by  a  certificate  under  their 
hands,  that  there  11  a  vacancy  by  death)  or  that  a  writ  of  fummons 
has  iffued  under  the  great  fe^l'  to  call  up  dny  member  to  the 
houfe  of  lordsi  the  fpeaker  (hall  forthwith  give  notice  of  k  to  be 

Qjf  inferted 
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'  iends  his  warrant  to  the  clerk  of  the  crown  In  chancery  i 
mho  thereupon  iflues  out  writs  to  the  flieriflF  of  every  county^ 
for  the  eleflion  of  all  the  members  to  ferre  for  that  county^ 
and  erery  city  and  borough  therein.  Within  three  days  (45) 
sifter  the  receipt  of  this  writ»  the  iherifF  is  to  fend  his  pre* 
cepty  under  his  feal,  to  the  proper  returning  officers  of  the 
cities  and  boroughs,  commanding  them  to  t\t&  their  mem* 
bers :  and  the  £iid  returning  officers  are  to  proceed  to  ele£^ion 
within  eight  days  from  the  receipt  of  the^precept,  giving 
four  days'  notice  of  the  fame  "> ;  and  to  return  the  perfons 
chofen,  together  with  the  precept,  to  the  fherifT. 

But  eleflions  of  knights  of  the  Ihire  mu(l  be  proceeded  to 

»    by  the  (heriffs  themfelves  in  perfon,  a^  the  next  county  court 

[I  178  ]  that  (liall  happen  after  the  delivery  of  the  writ.     The  county 

court  is  a  court  held  every  month  or  oftcncr  by  the  (heriffy 

intended  to  try  little  caufcs  not  exceeding  the  value  of  forty 

^  In  tihe  bo^ugh  of  New  Shorehun  ii  Ceo.  IIT.  c.  $5.  theeledion  nuftbe 
In  SuOeXy  wherflio  certain  freeholders  of  laiihin  tvtel^**  da?t,  with' <^^/  days 
the  county  are  entitled  to  vote  by  ftatute    notice  of  the  fame* 


•*m 


Jnfertcd  in  the  Gazette  ;  and  at  the  end  of  fourteen  days  afttr  fuck 
infcrtion,  he  (hall  iiTue  hiB  warrant  to  the  clerk  of  the  cTOwn>  com* 
manding  him  to  make  out  a  new  writ  for  the  eled^ion  of  another 
member.  But  this  (hall  not  extend  to  any  cafe  where  there  is  a 
petition  depending  concerning  fuch  vacant  featy  or  where  the  writ 
for  the  eledlion  of  the  member  fo  vacating  had  not  been  returned 
fifteen  days  before  the  end  of  the  lafl  fitting  of  the  houfcy  or  where 
the  new  writ  cannot  i(rue  before  the  next  meeting  of  the  houfe  for 
the  difpatch  of  bufmefs.  •  And  to  prevent  any  impediment  in  the 
execution  of  this  a£^  by  the  fpeaker's  abfence  from  the  kingdom, 
or  by  the  vacancy  of  his  feat,  at  the  beginning  of  every  parliament 
he  (hall  appoint  any  number  of  members  from  three  to  feven  in- 
«lufive,  and  (hall  pul3G(h  the  appointment  in  the  Gazette.  Thefe 
tnembers»  .ii^.xhc  abfence  of  "the  fpeaker»  (hall  have  the  fame  au- 
thority as  it.given  to  him  by  this  flatute,  Thefe  are  the  only  cafes 
provided  for  by  a^  of  parliament ;  Co  for  any  other  fpecies  of  vi^ 
cancy  no  writ  can  iflfue  during  a  recefs.  . , 

(45)  The  officer  of  the  cinque  po;»  has  £x  days  by  10  and  11 

•'    •     .  -   '  fhillingSi 
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flulKiigs,  in  what  part  of  the  county  he  pleafes  to  appoint  fov 
that  purpofe  :  but  for  the  ele  Aion  of  knights  of  rhe  (hire  it 
muft  be  held  at  the  mod  ufual  place.  If  the  county  court  fells 
upon  the  day  of  dehvering  the  writ,  or  within  fix  days  after» 
the  (herifFmay  adjourn  the  court  and  clcchion  to  fome  oth^ 
convenient  time,  not  longer  than  fuctcen  daysy  nor  ihorter 
than  ten  ;  but  he  cannot  alter  the  place,  without  the  con- 
fent  of  all  the  candidates :  and,  in  all  fjch  cafes,  ten  days 
public  notice  muft  be  given  of  the  time  and  place  of  th« 
^eAioQ  (46). 

And,  as  it  Is  e/Tcntial  to  the  very  being  of  parliament,  that 
ekdions  (hould  be  abf^lutely  free,  therefore  all  undue  influ* 
ences  upon  the  electors  are  illegal  andftroiigly.prohibited;47}. 


(46)  This  IS  altered  by  25  Geo.  III.  c.  84.  which  enafts,  that 
Jn  every  county,  the  fherifF  having  indorfed  on  the  back  of  the 
writ  the  day  on  which  he  receive?  it,  fhall,  within  two  days  after 
the  receipt  tlicreof,  caufe  proclamation  to  be  made  at  the  place 
where  the  cnfuing  eleftion  ought  by  law  to  be  held,  of  a  fpecial 
county  court  to  be  there  held,  for  the  purpofe  of  fuch  eledlion 
only,  on  any  day,  Sunday  excepted,  not  later  from  the  day  of  mak« 
mg  fuch  proclamation  than  the  16th  day,  nor  fooner  than  the  loth ; 
and  that  he  fhall  proceed  in  fuch  eledion  at  fuch  fpectal  county 
court  in  the  fame  manner  as  if  the  faid  eledion^iad  been  held  at 
-a  county  court,  or  at  an  adjoamed  county  court,  according  to  the 

former  laws.  And  by  the  33.  Geo.  III.  c.  64.  the  proclamation 
muil  be  made  at  the  ufual  place  between  the  hours  of  eight  o'clock 
in  the  morning  and  four  in  the  afternoon,  from  the  25th  of  October 
to  the  25th  of  Marclj ;  and  in  the  reft  of  the  year  between  cigkt 
in  the  morning  and  fix  in  the  afternoon* 

(47)  In  fupport  of  this  principle  the  3  Ed.  I.  c.  5.  is  generally 
cited:   Et  fur  ceo  que  eh^iions  delvrnt  eftres  f ranches^  le  rot  defende 

fur  fa  greve  forfaxture,  que  nvlhaut  homme  n* autre  per  pmar  desarmet^ 
ne per  menaces y  ne  diftourhe  de  fa'tre  franche  elefiion.  The  principle 
is  good,  and  ought  to  be  applied  to  all  elections  ;  but  the  elections 
"which  the  Icgiflature  had  then  in  contemplation,  were  thofc  of  the 
fherifF,*  coroner,  &c.  for  the  honfc  of  commons,  and  of  courfe 
deftions  of  it's  members,  had  not  then  exiftehce.  And  as  it  would 
^c  repugnant  to  this  principle  and  t6  found  policy,  it  is  deddedf, 

that 
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For  Mr.  Locke '  ranks  it  among  thofe  breaches  of  truft  in  the 
executive  magiftrace,  which  according  to  his  notions  amount 
to  a  dtilblution  of  the  government^  *^  if  he  employs  the  force^ 
<«  treafure,  and  offices  of  the  (bcietj  to  corrupt  the  reprefeat* 
**  atives,  or  openly  to  pre-engage  the  elc&ors,  and  prefcribe 
^<  what  manner  of  peribns  (hall  be  chofen*  For  thus  to  re* 
^  gulate  candidates  and  ekQors,  and  new-model  the  ways  of 
**  eleAion,  what  is  it,  fays  he,  but  to  cut  up  the  government 
**  by  the  roots,  and  poifon  the  very  fountain  of  public  fecu* 
'^  rity  i^  As  foon  therefore  as  the  time  and  place  of  ele£lion, 
either  in  counties  or  boroughs^  are  fixed,  all  foldiers  quar- 
tered in  the  place  are  to  remove,  at  lead  one  day  before  the 
ele£kion,  to  the  diftance  of  two  miles  or  more ;  and  not  to  re- 
turn till  one  day  after  the  poll  is  ended.  Riots  likewife  have 
been  frequently  determined  to  make  an  election  void.  By 
vote  alfo  of  the  houfe  of  commons,  to  whom  afone  belongs 
tlie  power  of  determining  contefled  ele&ions,  no  lord  of 
parliament,  or  lord  lieutenant  of  a  county,  hath  any  right  to 
interfere  in  the  ele£^ion  of  commoners  ;  and,  by  ftatute,  the 
lord  warden  of  the  cinque  ports  Oiall  not  recommend  anj 
f  '79  ]  members  there.  If  any  officer  of  the  excife,  cuftoms,  ftampSs 
or  certain  other  branches  of  the  revenue,  prefume  to  inter- 
meddle in  eletlions,  by  perfuadxng  any  voter,  or  difluading 
him,  he  forfeits  too/,  and  is  difaUed  to  hold  any  office. 

Thus  are  the  eledors  of  one  branch  of  the  legiflature  fe« 
rured  from,  any  undue  influence  from  either  of  the  othe^ 
two,  and  from  all  external  violence  and  compulfion.  But  the 
greateft  danger  is  that  in  which  themfclves  co  operate,  by 
the  infamous  pra£liceof  bribery  and  corruption.  To  prevent 
which  it  is  ena£led  that  no  candidate '  (hall,  after  the  date 
(ufually  called  the  te/fe)  of  the  writs  (48),  or  after  the  va- 

'  00  Go?,  p.  %.  ^  %i%, 

that  a  wager  between  two  cledors  upon  the  fuccefs  of  their  re* 
fpective  candidates  is  illegal  and  void.  For,  if  it  were  permittedi  it 
would  roanifeiUy  corrupt  the  freedom  of  eledions.  i  X*  R*SS* 

(48)  Or  after  the  ordering  of  the  writs ;  that  is,  after  tlie  iigning 
^i  the  warrant  to  the  chaacellor  for  ifTuing  the  writs.  Sim.  165. 

cancy. 


cancel  give  any*  moBcy  or  cntertatnniem  to  fait-  dedors,  ov 
pfomife- to  give  aay^  either  to  particular  perlbna,  or  to  the 
place  in  generaii  in  order  to  his  being  tie&cd  :  on  pain  of 
being  incapable  to  ferve  for  that  place  in  parliament  (49). 


(49)  ^^^  incapacity  arifcs  from  the  7  W.IIl.  c.  4.  commonly- 
called  the  Treating  Ad^^  which  enads  that  the  candidate  offending 
againft  that  ^ziyxltjhatthedifabkdandincapttciuitcduponfuch  eleSton. 
The  obvious  meaning  of  thefe  words  and  of  the  reft  of  the  ftatute 
18,  that  treating  vacates  that  eledion  only^  and  that  the  candidate 
is  no  way  difquah'fied  from  being  re-ele£ted»  and  fitting  upon  a 
fecond  return.  See  the  fecond  cafe  of  Norwich  1787^  3  LuJ* 
45$.  Though  the  contrary  was  determined  in  the  cafe  of 
HonitoSy  17S2,  i^  i6a. 

iBut  after  the  general  ele6Uon  in  1796  the  return  of  one  of  the ' 
members  for  the  borough  of  Southwark  was  declared  void  by  a 
comjnitteey  becaufe  it  was  proved  that  he  had  tieated  during  the 
• .  eledion.  Upon  that  vacancy  he  offered  himfclf  again  a  candidate^ 
and  having  a  majority  of  votes  was  returned  as  duly  ekdled ;  but 
upon  the  petition  of  the  other  candidate,  the  next  committee  deter*  < 
^ned  that  the  fitting  member  was  ineligible,  and  that  the  petition* 
er  ought  to  have  been  returned.  And  he  took  his  feat  accordingly* 

It  has  been  fuppofcd,  that  the  payment  of  travelling  expences, 
and  a  compenfation  for  lofs  of  time,  were  not  treating  or  bribery 
within  this  or  any  other  ftatute  ;  and  a  bill  pafifed  the  houfe  of 
commons  to  fubjedi  fuch  cafes  to  the  penalties  impofed  by  a  Geo. 
11.  c.  24*  upon  perfons  g^ty  of  bribery.  But  this  bill  was  rge&ed 
in  the  houfe  pf  lords  by  the  oppodtion  of  lord  Mansfield,  who  fbc* 
nuoufly  maintained  that  the  bill  was  fuperiluous ;  that  fuch  con* 
du£i  by  the  laws  in  being,  was  clearly  ill^al,  and  fubje^  in  a 
court  of  law,  to  the  penalties  of  bribery,  (3  Lud*  67*)  Indeed 
it  is  fo  repugnant  both  to  the  letter  and  fpirit  of  thefe  ftatutes« 
that  it  is  furprifing  that  fuch  a  notion  and  pradice  fhould  ever 
him  prevailed.'  It  is  certainly  to  be  regretted,  that  any  elector 
ihould  be  prevented  by  his  poverty  from  exercifing  a  valuable  pri* 
viiege }  but  it  probably  would  be  a  muck  greater  injury  to  the 
country  at  large  if  it  were  deprived  of  the  ferviccs  of  all  gentlemen 
of  moderate  fortune,  by  the  legalizii^  of  fuch  a  pradiccf  even 
with  the  moft  equitable  reftridionsy  not  io  mention  the  door  that 
\t,  might  open  to  the  grofleil  impurity'  and  com^ion*    • 

And 
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And  if  aft7  Ittoney,  gift,  office  enipIo|ment|  or  reward  be 
giv«p  or  prottifed  to  be  given  to  any  voter,  at  any  dme,  iw 
or4er  to  influence  bin»  to  give  Or  withhold  his  TOte,  as  ^1 
h^  tbat  takes  as  be  that  offers  fucb  bribe  forfeits  500/,  and  15 « 
for  ever  dtfabled  from  voting  and  holding  any  office  in  any 
corporation;  unlcfsj  before  convi&ion,  he  will  difcoveriomt 
^her  offender  of  the  fame  kind,  and  then  he  is  indemnified 
lor  his  own  offence  *  (50).  The  firft  inllance  that  occurs,  of 

*lo  like  manner  the  Jullin  law  de  tions  $  bott  if  the  perfon  {uilty  convi A. 
itmiitM  inftiAcd  fines  and  infamy  upon  ed  anoiher  ofTender't  he  was  reftorcd  to 
aM  who  were  guilty  of  corruption  at  elec-      hit  credit  agaia.     Ff.  4^.  14.  i. 


(50)  This  IS  enaficd  by  a  Geo.  II.  c.  24.  explained  and  en* 
krgcd  by  9  Geo.  II.  c.  38^  and  16  Geo.  IL  c.  11.  bat  thefe 
ftatutes  do  not  create  any  incapacity  of  fitting  in  the  houfe,  that 
depends  fokly  upon  the  treating  a6l  mentioned  in  the  pt^eceding 
note. 

It  has  been  held  that  it  is  bribery  if  a  candidate  gives  an 
cle£^or  money  to  vote  for  him,  though  he  afterwards  votes  for 
another  (3  Burr.  1235. )  :  and  there  can  be  no  doubt,  but  it  would 
alfo  be  bribery  in  the  voter,  for  the  words  of  the  ftatute  clearly 
wake  the  offence  mutual.  And  it  has  been  decided  that  fuch 
vote  will  not  be  available  to  the  perfon  to  whom  it  way  after- 
wards be  given  gratuitoufly :  for  the  ele£^or  fwears  he  has  re- 
ceived no  money,  gift,  or  reward,  in  order  to  give  his  vote;  and 
an  ele6lion  ought  not  to  depend  upon  a  vote  fo  contaminated  ¥^th 
perjury,  bribery,  and  treachery ;  and  the  voter't  previous  con- 
d\i&.  muil  raife  a  ftrong  fuipicion  that  he  gives  his  vote  rather 
from  the  inducement  of  a  higher  bribe,  than  from  the  convic* 
tbn  of  his  confcience.  But  the  propriety  of  this  deciiion  has 
been  queilioned  by  refpedlable  authority.  (2  D<n/^.  4.16.)  An 
Inftance  is  given  in  4  Doug,  366.  of  an  action,  in  which  twenty* 
two  penalties,  xi,ooo/.  were 'recovered  againft  one  defendant* 
T^ut  befides  the  penalties  impofed  by  the  kgiflature,  bribery  is  a 
crime  at  common  law«  and  punifhable  by  indi6tment  or  informa- 
tion, though  the  court  of  king's  b^ch  will  not  in  ordinary  cafes 
grant  an  Information  wkhin  two  years,  the  time  within  which 
an  a^ion  nay  be  brought  for  the  penalties  under  the  ftatute* 
(3  Burr.  1335*  1359O     But  this  rule  does  not  afieda  profecution 

by 


AtCtltort  bribery^  w^s  fo  early  as  13  Eliz.  when  one  Thomui 
Xjohge  (being  a  fin^e  tnzti  ^nA  of  ftinall  capadfy  to  ferV0  tn 
parHament)  acknowledged  tiiat  he  had  given  the  returning 
officer  and  others  of  the  borough  for  which  he  was  choCsn 
four  pounds  to  be  returned  mcmberyand  was  for  that  premtom 
ele£led.  But  for  this  offence  the  borough  was  antferced  (  5 1 )» 
the  member  was  removed,  and  the  officer  fined  and  im-> 
prifoned^  Bur,  as  this  pra£lice  hath  fince  taken  much 
deeper  and  more  univerfal  root^  it  hath  occa Honed  the  mak- 
ing of  thcfc  wholefome  ftatutes  ;^  to  complete  the  efficacy  of 
which,  there  is  nothing  wanting  but  refolution  and  integrity 
to  put  them  in  ftri^  execution. 

Ui>n>uE  influei^e being  thus  (I  wifhthe  depravity  of  man-  [  180  } 
l:ind  would  permit  me  to  fay,  cflFe^iuaLly)  guarded  againft,  the 
tle£tion  is  to  be  proceeded  to  on  the  day  appointed  j  the  fheriff 
or  other  returning  officer  firft  taking  an  Oath  againfthribery, 
and  for  the  diie  execution  of  his  office.  The  candidates  Kke- 
wife,  if  required  (5^)*  mu(l  fwear  to  their  qualification  j  and 
the  clciflors  in  counties  to  theirs  j  and  the  eledors  both  Iii 
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by  an  indiftment,  or  by  an  infonnation  by  the  attorney-general, 
who  in  one  caic  was  ordered  by  the  houfe  to  profecute  two  gen- 
tlemen  who  had  procured  themfclves  to  be  returned  by  bribery  ( 
tney  were  convided  and  fentenced  by  the  court  of  king'e  bench 
to  pay  each  a  fine  of  1000  marks,  and  to  be  imprifoned  fix  months* 
4  Dmt^  292.   ' 

■  (51)  Lord  Mansfield  obfcrved  upon  this,  that  there  cotrld  be  no 
fine  fet  in  the  houfe  of  commons  j  it  muft  have  been  in  the  ftar- 
chamber  (3  Burr.  1336.);  but  the  journals  of  the  commons  on  the 
day  referred  to  by  the  learned  Judge  cxprefsly  flate,  that  it  h  ot\ 
dercd  bythis  houfe  that  a  fine  of  20  pounds  be  afleflcd  upon  tliid 
corporation  for  their  faid  lewd  and  flanderous  attempt. 

{52  )'  If  any  candidate,  upon  a  reafonablc  requeft  from  another 
candidate,  or  by  two  of  the  electors  either  at  the  elc£lioi\,  or.ati 
ai\y  time  before  the  return  of  the. writ,  fhall  refufe  to  fwear  to  lijs 
qualification,  his  eIe£lion  Ciall  be  void.  (9 -r^/m.  c.  C.) 

counties 
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«o«ntkp  aad  faorottghB  ftre^  alfo  >p«mp<d]Ahk  Id  takr  th^  o«A 
of  abjuration,  .and  that  ajtaiaft  biriberf  scqd  conupliDn..  Ant 
il  might  not  be  amifs,  if  the  ttcmbers:  ^£bd  were  bound 
to  take  the  latter  oath,  as  'wett-as  the  farmer;  which/in  all 
]irobibtltt7  would  be  mnch  moir  effeAual,  than  admtfiiftcr* 
kig  it  only  to  the  ck£kon  (53);     ** 


(53)  All  eledors  are  compellable  before  they  vote  .to  take  the. 
oaths  of  allegiance  and  fupreiriacy,  7  5c  8  W.  IIL  c.  27.  But  as 
thefe  oaths  were  frequently  required  from  the  eleftors  by  one  of  the 
candidates  for  the  purpofe  of  delay,  it  was  enadled  by  the  34  G^o. 
IIL  c.  73.  that,  when  a  poll  is  demanded' ait  any  'elcdion;  the  rci 
turning  officer  may,  at  tlie  requeft  of  any  candidate,  appoint  two 
perfons,  (or  a  fufficlcnt  number,)  at  proper ^laces^  to  admiiiiftcr 
the  oathft  of  allegiance  and  fapremacy,  the  declaration  of  lidelity« 
the  oath  of  abjuration,*  and  the  declaration  or  affirmatjoa  of  thf 
tStSi  thereof,  to  each  cledlor  before  hetcnders  his  vote.  The  expence 
Uicrchy  incurred  is  to  be  borne  cqualty  by  all  the  candidates.  And  by 
the  25  Geo.  III.  c.  84.  all  eledors  for  cities  and  boroughs  ihall 
fwear  to  tlicir  name,  addition,  or  profeflion,  and  place  of  abode  ; 
and  alfo,  like  freeholders  in  counties,  that  they  believe  they  are  of 
the  a^c  ^f  21,  and  that  they  have  not  been  polled  before  at  that 
cleAion.  And  by  the  fame  flatute  it  i^  enacted,  that  if  a  poll  is 
demanded  at  any  ele<^lion  for  any  county  or  place  in  England  or 
Wales,  it  (hall  commence  either  that  day,'  or  at  the  farthefL  upon 
the  next,  and  (ball  be  continued  from  day  to  day  (Sundays  ex- 
cepted)  until  it  be  hninicd  ;  and  it  (hall  be  kjept  open  feven  lioury 
at  the  lead  each  dayt  between  eiglit  .in  the  moniiug  and  eight  at 
lU^t ;  but  if  it  (hould  be  continued  till  the  X5th  day,  then  the 
returning  officer  fliall  clofe  the  poll  at  or  before  three  in  the  after-r 
noon,  aad  (hall  immediately,  or  on  the  next  day,  publicly  declaro 
the  names  of  the  perfons  who  have  a  majority  of  votes  ;  and  he 
(hall  forthwith  make  a  return  accordingly,  unlcfs  a  fcrutiny  ia  de- 
manded by  any  candidate,  or  by  two  or  more  of  the  debtors,  and 
he  fhall  deem  it  neceiiary  to  gi-ant  the  fame,  in  which  cafe  it  (hall 
be  lawful  for  him  to  proceed  thereupon  ;  but  fo  as  that,^  in  all  cafes 
of  a  general  election,  if  he  has  the  return  of  the  writ,  he  (hall 
Caufe  a  return  of  the  membei-s  to  be  filed  in  the  crown  office  on  or 
before  the  day  on  which  the  writ  is  returnable.  If  he  is  a  rctum- 
Isg  officer  a£ling  under  a  precept,  be  (hall  make  a  return  of  the 
fsembert  at  leail  fix  days  before  the  day  of  the  return  of  the 

writ; 
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Th£  ele£lioirbciog  cIqIcJ^  the  returning  officer  iaboroughf 
retorns  hi«  precept  to  the  iheriff,  with  the  perfons  ele^^ed  b^ 
thfi  majority :  md  the  (heriff  returns  the  wholes  together  with 
the  writ  for  the  couiKy  and  the  knights  ele£led  therettpoD^  to 
the  clerfcof  the  erown  in  chancery  \  before  the  day  of  meet* 
itig,  if  it  be  ai  new  parliament,  or  within  fo\irteen  days  afttr 
the  eleAion,  if  it  be  an  occafional  vacancy  ^  and  this  undet 
penalty  of  500  /.  If  the  (herifF  does  not  return  fach  knights 
only  as  are  duly  eleftcd,  he  forfeits,  by  die^old  ftatutes  of 
Henry  VI,  100/ ;  and  the  returning  ofiBcer  in  boroughs  for  a 
like  falfe  return  40  /;  and  they  are  befides  liable  to  an  a£lion,in 
which  double  damages  (hall  be  recovered,  by  the  later  ftatutes 
of  king  William:  and  any  perfon  bribing  the  retu^aing  officer 
ifaall  alfo  forfeit  300  /•  But  the  members  returned  by  him  ars 
the  fitting  members,  until  the  houfeof  commons,  upon  pe- 
tition, {faa)l  adjudge  the  return  to  be  falfe  and  illegal.  The 
form  and  manner- of  proceeding  upon  fucb  petition  are  now 
regulated  by  ftatute  (54)  10  Geo.  IIL  c.  16.  (amended  by  x  i 


writ ;  hut  if  it  is  not  a  general  ele^ion,  then,  fn  cafe  of  a  fcru* 
tiny,  9  return  of  the  member  {hall  be  made  within  30  days  after 
the  clofe  of  the  poll.  Upon  a  fcrutiny,  the  returning  officerean* 
not  compel  any  witnefs  to  be  fwom,  though  the  iUtute  g^vei  him. 
power  to  admin tfter  an  oath  to  thofe  who  etmfent  to  take  ft. 

(54)  This  ftatute  is  better  known  by  the  name  of  GrenviUe's 
a^t  and  it  has  juftly  conferred  immortal  honour  upon  its  author* 
The  feled  committees  appointed  purfuant  to  this  ftatute,  iiavc  exa- 
mined and  decided  the  intportant  rights  of  ele6lion  with  a  degree  of 
purity  and  judicial  difcrimination  highly  honourable  to  themfclves  ( 
and  which  were  ftill  more  fatisfadiory  to  the  public,  from  th^  rft» 
coUe&ion  of  the  very  different  manner  in  which  thefe  queftions 
prior  to  1770,  had  been  treated  by  the  houfe  at  large. 

But  this  ad  has  been  much  improved  by  25  Geo.  III.'  c.  84. 
&  ±%  Geo.  III.  c.  52.  By  thefe  ftatutes  any  perfon  may  prefer.t 
a  petition  complaining  of  an  undue  eleclion ;  but  one  fubfcnber  of 
the  petition  muft  enter  into  a  recognizance,  htmfelf  in  200/.  with  two 
fareties  in  too/,  each,  to  appear  and  fupport  his  petition ;  and  then 
the  houfe  ihall  appoint  fome  day  beyond  14  days  after  the  com. 
ineucement  of  the  feffion,  or  the  return  of  the  writ,  and  fhall  giVe 
Mtice  to  the  petitioners  aadtl^  fitting  members  to  attend-the'tMr 

of 
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Geo. III.  c.  42»  and  made  perpetualby  14  Gco.IlI.  c.  15.) 

Whi<^  dtreds  the  method  of  chuiing-  by  lot  a  feleft  eommictee 

*'    -    -I       —  •  1-  -^ — "-* — ^-^....  ■  .  ■  ■       _-      ,    ^      ^  ^ ,  — . 

«l  the  fadufe  on  thiit  day  by  themfelves,  dicir  oounleli  or  agents  %  thn 
day^  howeycTy  may  be  altered>  but  notice  fliall  be  giten  oftheneit 
day  appointed.  On  the  day  fbced»  if  100  mgmbera  do  not  attend* 
the  lM>ufe  ftall  adjourn  Arom  day  to  day>  except  over  Sundayft,  and 
fur  any  number  of  days  over  Chriibnafday^  Whitiunday»  and 
Good  Friday  ;  and  when  100  or  more  members  are  prefent^  the 
houfe  fliall  proceed  to  no  other  bulinefs  except  fwearing  in  roembersf 
receiving  reports  from  committees^  amending  a  return,  or  attend- 
ing his  majefty  or  commillloners  in  the  h  .i.  of  lords.  And  by  the 
32  Geo.  III.  CI.  the  houfe  is  enabled  to  receive  a  melTage  from  the 
lordsy  and  to  proceed  to  any  bnfincfs  that  may  be  neceflary  for  the 
profecution  of  an  impeachment  on  tlie  days  appofnted  for  the  trial; 
Then  the  name?  of  all  the  members  belonging  to  the  houfe  are  put 
into  fix  boxes  or  glalTcs  ?u  equal  numbers,  and  the  clerk  {hall  draw 
A  natme  from  each  of  the  j^laiTes  in  rotatiouy  which  name  fhall  be 
lead  by  tbefpeaker,  and  if  the^perfoi^is  prefeat»  and  not  difquali* 
fied,  it  is  put  down ;  and  in  this  manner  they  proceed,  till  forty* 
nine  fuch  names  are  collcdled.  But  befide>  thefe  forty-nme,  each 
party  fliall  feleCt,  out  of  the  whole  number  prefent,  one  perfon*  who 
ihallbe  the  nominee  of  that  party.  Members  who  have  vbted  at 
that  ele£Uon,  or  who  are  petitioners,  or  are  petitioned  againft* 
cannot  fcrve ;  and  perfons  who  are  fixty  years  of  age,  or  who  have 
ferved  before,  are  excufed  if  they  require  it ;  and  others  who  can 
^w  any  material  reafon,  may  alfo  be  excnfed  by  the  indulgence  of 
the  houfe.  After  49  names  are  fo  drawn,  lifts  of  them  fludl  be 
given  to  the  refpedtive  parties,  who  fhall  withdraw,  and  ihall  alter- 
nately ftrike  off  one  (the  petitioners  beginning)  till  they  are  reduced 
to  13  ;  and  thefe  13,  with  the-  two  nominees,  conftitute  the  fele& 
committee.  If  there  are  three  parties,  they  ihall  alternately  flrike 
off  one:  and  in  that  cafe  the  13  fhall  chufe  the  two  nominees. 

The  members  of  the  committee  fhall  then  be  orderecf  by  the 
houfe  to  meet  within  24  hours,  and  they  cannot  adjourn  for  more 
than  2^  hours,  except  over  Sunday,  Chriftmafday,  and  Good  Friday, 
without  leave  of  the  houfe ;  and  no  member  of  the  committee 
ihall  abOent  himfelf  without  the  permiifion  of  the  houfe.  The 
comnuttee  fhall  not  in  any  cafe  proceed  to  bulinefs  \vith  fewer  than 
i3  members  ;  v.d  they  arc  difTolved  if  for  three  fucceffive  days  of 
fitting  their  number  is  lefs  than  tliat,  unlefs  tliey  have  fat  14 
dajVa  and  then  they  may  proceed,,  though  reduced  to  12  ;  and 
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bf  fifteen  memberS)  ^o  are  Tworn  well  and  truly  to  try  the 
£ime,  and  a  time  judgment  to  give  accofding  to  the  evidence. 
And  this  abftra^  of  the  proceedings  at  ele£lion8  of  knights, 
titixens,  and  burgefies,  concludes  our  inquiries  into  the  laws  [18x3 
and  cuftoms  mote  peculiarly  relative  tothehoufe  of  commons* 

VI.  I  PROCEED  now,  fixthly,  to  the  method  of  making  laws; 
^hich  is  much  the  fame  in  both  houfes:  and  I  fhall  touch  it 
very  briefly,  beginning  in  the  houfc  of  commons.  Bill  firft  I 
muft  premife,  that  for  difpatch  of  bufincfs  each  houfc  of  par- 
liament has  it's  fpeaker.  The  fpeaker  of  the  houfe  of  lords^ 
whofe  office  is  to  prellde  there,  and  manage  the  formality  of 
bufinefs,  is  the  lord  chancellor,  or  keeper  of  the  king's  great 
ieal,  or  any  other  appointed  by  the  king's  commiflion :  and,  if 
none  be  fo  ^pointed,   the  houfe  of  lords  (it  is  faid)  tnsff 


if  25  days,  to  1 1  ;  and  they  continue  to  fit  not  with  {landing  a  pro- 
rogation of  the  parliament.  All  the  fifteen  members  of  the  com- 
mittee take  a  folemn  oatk  in  the  houfe,  that  they  will  ghe  a  tnie 
judgment  according  to  the  evidence,  and  every  queilion  is  deter- 
mined by  a  majority.  , 

The  committee  may  fend  for  witnefTes  and  examine  them  upon 
oath,  a  power  which  the  houfe  of  commons  does  not  pofTefs ;  and 
if  they  report  that  the  petition  or  defence  is  frivolous  or  vexatious, 
th«  party  aggrieved  fliall  recover  cofts.  For  their  mode  of  report- 
ing the  right  of  eledion,  fee  note  (35),  p.  174* 

By  the  11  Geo.  III.  c.  42.  if  100  or  more  members  are  prefeatv 
but  if  upon  the  drawing  by .  lot  49  not  fet  afide  nor  excufed 
cannot  be  completed,  the  houfe  (hall  then  adjourn,  as  If  100  had 
not  attended.  And  to  prevent  the  pubUc  bufmefs  being  .delayed  by 
the  want  of  a  (b£Qcient  attendance  to  form  a  feled^  committee,  the 
36  Geo.  III.  c  59.  has  provided  that  when  a  fufficient  number  of 
jnembefs  are  not  prefent  for  that  purpofe,  the  houfe,  before  they 
adjourn,  may  proceed  to  the  order  for  the  call  of  the  hpufe,  if  it 
has  been  previoufly  fixed  for  that  day,  or  they  may  adjourn  fuch 
call,  or  they  may  order  it  to  be  called  on  any  future  day,  and  may 
■make  fuch  orders  relative  thereto  as  they  think  fit  for  enfoi-ciog  a 
fufiicient  attendance  of  the  members. 

Thefe  are  the  principal  proviiions  of  this  excellent  ilatute  under 
it's  prefect  improved  ftat^ 

Vol.  I.  R  cleft. 
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tie  A  (55  )•    The  fpeakerof  the  boufe  of  commons  is  chdfea 
.by  the  houfe  (56  j ;   but  muft  be  approved  by  the  king  ($7^ 

(5^  )  Such  an  inftance  in  the  Irifh  houfe  of  lords  is  mentioned 
by  lord  Mountmorres,  2  Vol.  108. 

(56)  Mr.  Hume  is  miftaken,  who  fays  that  Peter  dc  la  Mere, 
chofcn  in  the  firft  parliament  of  ,R.  II.  was  the  firfk  fpeaker  bFthc 
commons,  (3  Vol.  3.)  ;  for  wc  find  in  the  rolls/  of  parliament*,  (51 
Ed.  III.  n^  87.)  that  fir  Thomas  Hungerford,  chivaliar^  qm  avoU 
Upparoliei  des  commufus  en  ccft parlementy  addrefled  the  king  in  the 
name  of  the  commons,  in  that  jubilee  year,  to  pray  that  he  would 
pardon  feveral  perfons  who  had  been  convi6led  in  impeachments.' 

By  the  30  Geo.  III.  c.  16.  the  falary  of  the  fpeaker  of  the  houfe 
of  commons,  including  his  fees  and  former  allowances,  is  fixed  at  the 
clear  yearly  fum  of  6000/.  And  by  the  fame  ftatute  he  is  difqualr- 
led  from  hold  ingany  office  of  profit  under  the  crown  duringpleafnre. 

(57)  Sir  Edward  Coke,  upon  being  ele£led  fpeaker  in  1592?  in 
his  addrefs  to  the  throne  declared,  *'  this  is  only  as  yet  a  nomination, 
**  and  no  eleftion,  until  your  majelly  givcth  allowance  and  appro- 
*«  bation.**  (2  Hatf.  154.)  But  the  houfe  of  commons  at  prefent 
woidd  fcarce  admit  their  fpeaker  to  holci  fuch  language.  Till  fir 
Fletcher  Noiton  was  elc^ed  ff^eaker,  29th  Nov.  1774,  every  gentle- 
man  who  wa?  propofed  to  fill  that  honourable  office,  afFe6led  great 
modefty,  and  if  ele6led,  was  almoft  forced  into  the  chair,  and  at  the 
fame  time  he  requeued  permiflion  to  plead,  in  another  place,  his  ex- 
cufes  and  inability  to  difchargc  the  office,  which  he  ufed  to  do  upon 
being  prefented  to  the  king.  But  fir  Fletcher  Norton  was  the  firft 
who  difregarded  this  ceremony  both  in  the  one  houfe  andintheolher. 
His  fuccefibrs,  Mr.  Corncwall  and  Mr.  Addington,  requefted  to 
make  excufcs  to  the  throne,  but  were  refufed  by  the  houfe,  though 
Mr.  Addingtou,  in  the  beginning  of  the  prefent  parliament,  26th 
Nov.  1790,  followed  the  example  of  fir  Fletcher- Norton,  and  in* 
timated  no  wi(h  to  be  excufed.  (See  i  Woodd.  59.)*  -Sir  John  Cud 
was  the  laft  fpeaker  who  addrefled  the  throne  in  the  language  of 
diffidence,  of  which  the  following  fentcnce  may  fervc  as  k  fpect* 
men  :  **  I  can  now  be  an  humble  fuitor  to  your  majefty,  that  you 
**  'would  ^ist  your  faithful  commons  an  opportunity  of  reftifyin^ 

this  the  only  inadvertent  ftep  which  they  can  ever  take,  and  be 
gracioufly  pleafcd  to  dfreft  them  to  prefent  fome  other  to  your 
**  majefty,  whom  they  may  not  hereafter  be  forry  to  have  chofen, 
**  nor  your  majefty  to  have  approved."  (6  Nov.  1761.)  The 
chancellor  ufed  to  reply  in  a  handfome  fpeech  of  compliment  and 

encourage- 
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And  herein  tbe  ufage  of  the  two  houfes  differs,  that  the 
fpeaker  of  the  houfe  of  commons  cannot  give  his  opinion  or 
argue  any  quedion  in  the  houfe ;  but  the  fpeaker  of  the 
houfe  of  lords,  if  a  lord  of  parliament^  may.  In  each  houfe 
the  a£l  of  the  majority  (58)  binds  the  whole  ;  and  this  ma-  - 

.  encouragement ;  but  now  he  fhortly  informs  the  commons  that  his 
inajefty  approves  of  their  fpeaker^  who  claims  the  antient  privi- 
leges of  the  commons,  and  then  they  return  to  their  own  houfe. 

Some  fpeakers  upon  thisoccofion  have  acquired  great  honour  and 
dillindlion,  particularly  Thomas  ^zs)[ty  germanut  f rater  domint  Bur^ 
gavennyy  qui  eledus  prolocutor  per  communes  Jacra  regla  majeftatl  eft 
frdfentaiusy  et  ita  egregle^  elegantery  prudenter^  et  dijerte  in  negotiojibi 
twimiffo  fe  gejjit^  ut  omnium  prafentium  plaufu  et  Utitid^  maxtmam  fibi 
lauJem  comparavitj  cujus  laudtfacra  regia  majejias  non  moeScum  eximium 
honorii  cumuium  adjecity  nam  prsfentibut  et  videntihus  dominis  fptrituaU' 
htu  tt  temporalibut  et  regni  communibus  eum  egmtir  aurati  honore  et  dig' 
nitatead  laudem  DeietfanSi  Georgii  infignivit  y  quod  neminimortalium  per 
vUa  ante  fecula  contigtffe  audivimus*  6  Hen. VIII.  i  Lords' Journ.  20. 

(58)  In  the  houfe  of  commons  the  ^aker  never  votes  hut 
when  there  is  an  equality  without  his  calling  vote,  which  in  that 
cafe  creates  a  majority  ;  but  the  fpeaker  of  the  houfe  of  lords  has 
no  calling  vote,  but  his  vote  is  counted  with  the  reft  of  the  houfe  ; 
and  in  the  cafe  of  an  equality,  the  non-contents  or  negative  voices 
have  the  fame  efFe6l  and  operation  as  if  they  were  in  fadl  a  ma- 
jority. (Lords' Journ.  25  June,  1 661.)  Lord  Mountmorres  fays, 
that  the  houfe  of  lords  in  Ireland  obferves  the  fame  rule  ;  and  that 
in  ^afes  of  equality,  femper  prafumitur  pro  negante,  (i  Vol.  105.) 
Hence  the  order  in  putting  the  queftion  in  appeals  and  writs  of 
error  is  this  "  Is  it  your  lordfhips'  plcafure  that  this  decree  or 
**  judgment  fliall  be  reverfed?"  for  if  the  votes  are  equal,  the 
judgment  of  the  court  below  is  affirmed.  [lb.  2  Vol.  81.)  Here  ft 
may  not  be  improper  to  obfcrve  that  there  is  no  cafting  voice  in 
courts  of  jufticc  ;  but  in  the  fuperior  courts  if  the  judges  are  equally 
divided,  there  is  no  declfion,  and  the  caufe  i^  continued  in  court  till 
a  majority  concur^  At  the  fcffions  the  juftices,  in  cafe  of  equality, 
ought  to  refpite  the  matter  till  the  nCxt  fefTions  :  but  if  they  are 
equal  one  day,  and  the  matter  is  duly  brought  before  them  on  an- 
other day  in  the  fame  fcffions',  and  if  there  is  then  an  inequality,  it 
will  amount  to  a  judgment ;  for  all  the  time  of  the  fefEons  is  confi- 
de red  but  af  one  day.  A  cafting  vote  fome times  fignifies  the  fiogle 
vote  of  a  perfon,  who  never  votes  but  in  the  cafe  of  an  equahty ; 
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jority  is  declared  by  vot^s  openly  and  publicly  given  :  not  as 
at  Venice,  and  many  ot'^er  fenatorial  aflTemblies,  privately  or 
by  ballot.  This  latter  method  may  be  trviceable,  to  prevent 
intrigues  and  unconftitutional  combinacions :  but  is  impoF- 
fible  to  be  prattifed  with  us  ;  at  leaft  in  the  houfe  of  com- 
mon^ where  every  member's  condu£i  is  fabje£k  to  the  fu- 
ture cenfnre  of  his  conftituents,  and  therefcH^  (hould  be 
openly  fubmitted  to  their  infpedion. 

To  bring  a  bill  into  the  houfe,  if  the  relief  fought  by  it  Is  of  a 
private  nature,  it  is  firft  neceflary  to  prefer  a  petition »  which 
muft  be  prefented  by  a  member,  and  ufually  fets  forth  the 
grievance  defired  to  be  remedied.  Thit  petition  (when  founded 
on  fa£ts  that  may  be  in  their  nature  dii{>ttted)  is  referred  to  a 
committee  of  members^  who  examine  the  matter  alleged,  and 
accordingly  report  it  to  the  houfe;  and  then  (or  otherwife, 
upon  the  mere  petition)  leave  is  given  to  bring  in  the  biH. 
In  public  matters  the  bill  is  brought  in  upon  motion  made  to 
the  houfe,.  without  any  petition  at  all.  Formerly,  all  bills 
were  drawn  in  the  form  of  petitions  (59},  which  were  entered 


fomctimes  the  double  vote  of  a  perfon,  who  firft  votes  with  the  reft» 
and  then,  upon  an  eqnality,creates  a  majority  by  giving  a  fecondvotc, 

A  cafting  vote  neither  exifts  in  corporations  or  elfcwliere^  unlefe 
k  is  exprefsly-  given  by  ftatute  or  cliartcr,  or,  what  is  equivalent^ 
exiils  by  immemorial  ufagc. 

(59)  The  commons  for  near  two  ccntiines  continued  the  ftyleof 
very  humble  petitioners.  Their  petitions  frequently  began  with 
**  your  poor  commons  beg  and  pray,"  and  concluded  with  **  for 
*'  God's  fake,  and  as  an  acl  of  charity:" — Fos poveres  communef 
frient  etfnpplknty  pur  Dteu  el  en  oevre  de  chant L  (Rot.  Pari.  pafEm. ) 
It  appears  that  prior  to  the  reign  of  Hen.  V.  it  had  been  the  prac- 
tice of  the  kings  to  add  and  eiiadt  more^than  the  commons  petitioned 
for.  In  confcqucrxe  'of  this  there  is  a  very  memorable  petition 
from  the  commons  in  2  Hen.  V.  which  dates  that  it  is  the  liberty 
ari4  freedom  of  the  commons  that  there  fhould  be  no*  ftatute  wlth^ 
out  their  afTcnt,  confidering  that  they  have  ever  been  as  well  alfad' 
en  as  pciiiionersy  and  therefore  they  pray  that  for  the  future  there 
miiy  be  no  additions  or  dinunutions  to  their  petitions.  An(J  in  an- 
f\ver  to  thij  the  king  granted  that  from  henceforth  tliey  (hould  be 
bound  in  no  in  Ranee  without  their  alTcnt,  fsTing  hi3  royal  preroga^ 

live 


i^pon  the  parRamint  rolls ^  with  the  king's  anfwei:  there- 
unto fubjoined  $  not  in  any  fettled  form  of  words,  bift 
as  the  circumftances  of  the  cafe  required  * :  and  at  the  end  of 
each  parliament,  the  judges  drew  them  into  the  form  of  at 
ftatute,  which  was  entered  on  tht  Jatute  rolls.  In  the  reign  of 
Henry  V,  to  prevent  miflakes  and  abufes,  the  fiatutes  were 
^rawu  up  by  the  judges  before  the  end  of  the  parliament ; 
jand,  in  the  reign  of  Henry  VI,  biiU  in  the  form  of  adsy  ac« 
^rding  to  the  modern  cuftcm,  were  (irft  introduced. 

The  perfons  dire£led  to  bring  in  the  bilU  p^fent  it  in  t 
competent  time  to  the  houfe,  drawn  out  on  paper^  with  a 
liittltitude  of  blankf ,  or  void  fpaces,  where  any  thing  occurt 
that  is  dubious,  or  neceflary  to  be  fettkd  by  the  parliament 
itfelf  ;  (fuch  efp^cially,  as  the  precife  date  of  tiufies,  the  na* 
ture  and  quantity  of  penalties,  or  of  any  fuma  of  money  to 
be  raifed)  being  ind9sd  only  the  fceleton  of  the  bill.  In  tho 
boufe  of  lords,  if  the  bill  begins  there,  it  is  (when  of  a  pri^ 
vate  nature)  referred  to  two  of  the  judg<s»  to  examine  and 
seport  the  ftate  of  the  fa£b  alleged,  to  fee  that  all  neceflarj 
parties  eonfent,  and  to  fettle  all  points  of  technical  propriety. 
This  is  read  a  firft  time,  and  at  a  convenient  diftance  a  fe* 
icond  time  ;  and  after  each  reading  the  fpeaker  opens  to  tht 
faoufe  the  fubftanceof  the  bill,  and  puts  the  qaieftion^  whether 
jt  fliall  proceed  any  farther.  The  iotroduAion  of  the  bill  maj 
be  originally  oppofed,  as  the  bill  itfelf  may  at  either  of  the 
jreadings  \  and,  if  the  oppoGtion  fucceeds,  the  bill  mud  be 

<  See,  amoDf  nombcrlefs  otiicr  inftaaces,  the  artieuR  cltriy  9  Edw.  11.   . 

tive  to  grant  or  deny  what  he  pleafed  of  their  petitions.  {Ruff^ 
^ref,  x\.  Rof.  ParL  a  Hen.  V.  n*  22^ )  It  was  long  after  their  crc^ 
ation,  or  rather  feparation  from  the  barons,  before  the  houfe  of  com- 
mons werc.confciousof  thfir  own  ftrength  and  dignity:  and  fuch  was 
their  modeily  and  diffidence,  that  they  ufed  to  requeil  the  lords  to 
fei|d  them  fome  of  their  members  to  inilra6t  them  in  their  duty, 
'*  on  account  of  the  arduoufnefs  of  their  charge,  and  the  fecblenefs 
**  of  their  own  powers  and  undcrilandxngs  :"— ^wr  Pardulte  delour 
fbar^e,  a  kfe(^leffe  de  lopr  pokn  etfeni.  (  Rot.  Pari.  ^  R.  II.  n''  4. ) 
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dropped  foT  that  fcflion  :  as  it  muft  alfo,  if  oppofcd  with  fuo- 
cefs  in  any  of  the  fubfequent  ftages. 

After  the  fecond  reading  it  is  committed,  that  isj  refeiv 
red  to  a  committee ;  which  is  either  feledod  by  the  hcufe  ia 
matters  of  fmall  importance,  or  elfc,  upon  a  bill  of  confe- 
quence,  the  houfe  refolves  itfclf  into  a  committee  of  the  whol^ 
houfe.  A  committee  of  the  whole  houfe  is  compofcd  of  every 
member ;  and,  to  form  it,  the  fpeaker  quits  the  chair,  (ano^ 
ther  member  being  appointed  chairman,}  and  may  fit  and  de-* 
bate  as  a  private  member.  In  thefc  committees  the  bill  is 
bebated  claufe  by  claufe,  amendments  made,  the  blanks  filled 
up,  and  fometimes  the  bill  entirely  new  pnodelled.  After  ic 
[  183  ]  has  gone  through  the  committee,  the  chairman  reports  it  to 
the  houfe  with  fuch  amendments  as  the  committee  have  made; 
and  then  the  houfe  reconfiders  th^  whole  bill  again,  and  the 
queftion  is  repeatedly  put  upon  every  claufe  and  amendment. 
When  the  houfe  hath  agreed  or  difagreed  to  the  amendments 
of  the  committee,  and  fometimes  added  new  amendments  of 
it's  own,  the  bill  is  then  ordered  to  be  engroflcd,  or  written 
in  a  (Iroi^  grofs  hand,  on  one  or  more  long  rolls  (or  preffes) 
of  parchment  fewed  together.  When  this  is  fmiftied,  it  is 
read  a  third  time,  and  amendments  are  fometimes  then  made 
to  it ;  and  if  a  new  claufe  be  added,  it  is  done  by  tacking  a 
fcparate  piece  of  parchment  on  the  bill,  which  is  called  a 
ryder".  The  fpeaker  then  again  opens  the  contents;  and, 
liokiing  it  up  in  his  hands,  puts  the  queilion,  whether  the 
bill  fliali  pafs.  If  this  is  agreed  to,  the  title  to  it  is  then  fet- 
tjed;  which  ufed  to  be  a  general  one  for  all  the  afls  pafled  iu 
the  fv-flion,  till  in  the  firft  year  of  Henry  VIII  diftintl  titles 
were  introduced  fur  each  chapter.  After  this,  one  of  the 
members  is  diredjd  to  carry  it  to  the  lords,  and  defire  their 
concurrence  ;  who,  attended  by  feveral  more,  carries  it  to 
the  bar  of  the  houfe  of  peers,  and  there  delivers  it  to  their 
fpeaker,  who  comes  ^iowii  froui  his  woolfack  to  receive  it.   . 

It  there  pafTes  through  the  fanie  forms  as  in  the  other 
houfe,  (except  engroCing,  which  is  already  done,)    and,  if 
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reje£ted,  no  more  notice  Is  taken,  bat  it  ptitks/u^Jilentioy 
to  prevent  unbecoming  altercations.     But  if  it  is  agreed  to^ 
the  lords  fend  a  meflage  by  two  mafters  in  chancery  (or  upoa 
matters  of  high  dignity  or  importance,  by  two  of  the  judges) 
that  they  have  agreed  to  the  fame :  and  the  bill  remains  with 
the  lordS|  if  they  have  made  no  amendment  to  "it.     But  if  any 
amendments  are  made,  fuch  amendments  are  fent  down  with 
the  bill  to  receive  the  concurrence  of  the  commons.     If  the 
commons  dxfagree  to  the  amendments,  a  conference  ufually 
follows  between  members  deputed  from  each  houfe  y  who  for 
the  mod  part  fettle  and  adjuft  the  difierence  :  but,  if  both 
houfes  remain  inflexible,  the  bill  is  dropped.     If  the  com* 
mons  agree  to  the  amendments,  the  bill  is  fent  back  to  the 
lords  by  one  of  the  members,  with  a  meflage  to  acquaint  them 
therewith.     The  fame  forms  are  obferved,  mutatis  mutandis X,  '84  } 
when  the  bill  begins  in  the  houfe  of  lords.  But,  when  an  a<^ 
of  grace  or  pardon  is  pafTed,  it  is  firft  figned  by  his  majefty, 
and  then  read  once  only  in  each  of  the  houfes,  without  any 
new  engrofling  or  amendment  ^«     And  when  both  houfes 
have  done  with  any  bill,  it  always  is  depofited  in  the  houfe  of 
peers,  to  wait  the  royal  afTent ;  except  in  the  cafe  of  a  bill  of 
fupply,  which  after  receiving  the  concurrence  of  the  lords  is 
fent  back  to  the  houfe  of  commons  '• 

The  royal  aflTent  may  be  given  two  ways  :  i.  In  perfon  ; 
when  the  king  comes  to  the  houfe  of  peers,  in  bis  crown  and 
royal  robes,  and  fending  for  the  commons  to  the  bar,  the  titles 
of  all  the  bills  that  have  paflicd  both  houfes  are  read  \  and  the 
king's  anfwer  is  declared  by  the  clerk  of  the  parliament  inNor- 
man-French  (60) :  a  badge,  it  muft  be  owned,  (now  the  only 

V  D>wes*3  jouro.  ao.  73.  Com.  jouro.        »  Com.  journ.  24  Jul.  1660. 
17  June  1747.       * 


(60)  Until  the  reign  of  Richard  III.  all  the  ftatuteg  are 
either  tn  French  or  Latin,  but  generally  la  French.  I  have  never 
fcen  any  reafon  affigned  for  this  change  in  the  language  of  the 
ftatutes.  Richard  being  an  ufurpcr,  probably  thought  that  it  would 
procure  him  a  degree  of  popularity  to  give  the  people  ttatutes  in 
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one  remaining9)of  cotiqueft;  and  which  one  could  wxlh  to  fee 
fall  into  total  oblition,  unlefs  it  be  referyed  as  a  folemn  m&» 
mento  to  remind  us  that  pur  liberties  aremortal,  haying  onoe 
been  deilroyed  by  a  foreign  force.  If  the  kingconfentstoa  pub* 
Kcbill,  theclerkufually  declares,  <*  iSrroj^/ifvfff/,  the  king  wiUsit 
f*  fo  to  be  j"  if  t6  a  prirate  bill,  ^^foitfatt  comme  it  eft  defire^\>t  it 
f  *  as  it  is  defired."  If  the  king  refufeshis  aflent,it  is  inthe  gentle 
language  of  "/f  roy  iavifera[6i),  the  king  will  advife  upon  it.'^ 
When  a  bill  of  fupply  is  pafied,  it  is  carried  up  and  prefente4 
to  the  king  by  the  fpeaker  of  the  houfe  of  commons  ^ ;  and  the 
royal  aflent  is  thus  expreiled,  "  le  roy  remerciefcs  bjatfuhjeBs^ 
accepU  hur  benevolence^  it  cuijft  U  veutj  the  king  thanks  hi$ 
i 
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their  own  language,  which  had  hitherto  been  as  illegible  as  th^ 
laws  of  Caligula.  But  the  genend  anfwers  of  the  king  to  the  biHa 
were  fo  well  underftood,  that  a  change  in  them  was  of  no  import- 
ance to  the  people,  and  only  defirable  for  the  fake  of  coniiftency. 
(6j)  The  words  k  roi  s^avifera  correfpond  to  the  phrafe  for- 
merly ufed  by  courts  of  juftice,  when  they  required  time  to  con^ 
fider  of  their  judgment,  viz.  curia  ad'vifare  vuh*  And  there  can 
be  little  doubt  but  originally  thefe  words  implied  a  ferious  intent 
to  take  the  fubje£l  under  confideratlon,  and  they  only  became  in 
cffc^  a  negative,  when  the  bill  or  petition  was  annulled  by  a  dif- 
foliition,  before  the  king  communicated  the  refult  of  his  delibera- 
tion :  for  in  the  rolls  of  parliament  the  king  fometlmcs  anfwers, 
that  the  petition  is  unreafonable,  and  cannot  be  granted;  fome-. 
times  he  anfwers,  that  he  and  his  council  will  confider  of  it ;  as  in 
37  Ed.  III.  n'*33.  Sluant  au  ceftc  arilch^  tl  demanck  ^rand  awje^ 
Tuenij  et  partani  le  nnfe  ent  avtfera  par  fan  confeiL 

This  prerogative  of  rejefting  bills  was  excrcifcd  to  fuch  an  ex- 
tent in  ancient  tinies,  that  D'cwes  informs  us,  ihat  queen  Eli- 
.  zabeth,  at  the  clofc  of  one  feflion,  gave  her  affent  to  24  publiq 
and  19  private  bills  ;  and  at  the  fame  time  rejected  48,  which  had 
pafTed  the  two  houfes  of  parHament.  {Joum,  596.)  But  the  fed 
t-Iine  it  was  exerted  was  in  the  year  1692  by  William  III.  who 
at  firft  refuted  his  afleat  Jo  the  bill  for  triennial  parliaments,  but 
was  prevailed  upon  to  permit  it  to  be  enaclcd  two  years  after- 
wards.    /)«?  Lcln^i  404. 

fUoyal 


Ch,^f  i^PsusoMS^  184. 

^c  loj^al  fubjcAa,  a€cept$  thm  benevolence,  and  wtUs  it  fo  to 

^*  be.'^  In  cafe  of  an  zGt  of  grace^  whi(ch  origioally  proceed^ 

from  the  crown,  and  has  the  royal  aiTent  in  the  firft  ftage  of  it^ 

the  clerk  of  the  parliament  thu9  pronounces  the  gratitude  of 

the  fubje^;  f^  Us  pnlatSyfeigneurs^  et  commons ^  en  ce  preftnt 

<*  parliafuent  affembiees,  au  nom  de  touts  vtms  autresfuhjeSs.  n^ 

f^  merdent  ires  humhUment  vptre  rnqjeficy  et  prtenta  Dieu  vous  C  185  3 

<*  donner  en /ante  bone  vie  et  l^gue  ;  the  prelates,  lords,  and 

#<<. commons, in  this  prefent  parliament  afTembled,  in  the  nkme 

f^  of  all  your  other  fubjefts,  moft  humbly  thank  your  majeftyi 

*<  and  pray  to  God  to  grant  you  in  health  and^  wealth  long 

«« to  live  V   2.  By  the  ftatute  33  Hen.  VIII.  c.  21.  the  king 

inay  give  his  aflent  by  letters  patent  under  his  great  feal^ 

£gned  with  hi?  hand,  and  nod&ed  in  his  abfence  to  both 

houfes  aflcmbled  together  in  the  high  houfe.     And,  when 

the  bill  has  received  the  royal  aflent  in  either  of  thefe  ways^ 

is  is  then,  and  not  beforci  a  ftatute  or  a£l  of  parliament. 

This  ftatute  or  afk  is  placed  among  the  records  of  the 
l^ingdom ;  there  needing  no  formal  promulgation  to  give  it  the 
force  of  a  law,  as  was  neceflary  by  the  civil  taw  with  regard 
to  the  emperor's  edift^ :  becaufe  every  man  in  England  is,  14 
judgment  of  law,  party  to  the  making  of  an  a£t  of  parliament^ 
being  prefent  thereat  by  his  reprefentatives.  However,  a  copy 
thereof  is  ufually  printed  at  the  king's  prefs  for  the  informa- 
tion of  the  whole  land.  And  fornverly,  before  the  inventtoa 
of  printing,  it  was  ufed  to  be  publifhed  by  the  (heriff  of  everj 
county ;  the  king's  writ  being  fent  to  him  at  the  end  of  everj 
feflion,  together  with  a  tranfcript  of  all  the  a£ls  made  at  that 
felEon^  commanding  him,  <*  ntjfati^a  illa^  et  omnes  articuk^ 
•<  in  iifdem  contentosy  injingulis  locis  ubi  expedire  viderit,  publicg 
^^  proclamariy  etfirmitertenerietohfervarifaciatJ*  And  the 
^fage  was  to  proclaim  them  at  his  county  court,  and  there  tq 
l^eep  them,  that  whoever  would  might  read  or  take  cppies 
thereof;  which  cuftom  continued  till  the  reign  of  Henry  the 
feventh  '*• 

Ah  a£l  of  parliament,  thus  made,  is  the  exercife  of  the 
^igheft  authority  that  this  kingdom  acknowleges  upon  earth. 

2  D'ewes  joiinit  35.  f  sinft.  41.    4  loft.  26. 
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It  hath  power  to  bind  every4ubjc£i  in  the  land,  and  the  do- 
jninions  thereunto  belonging ;  nay,  even  the  king  himfelf^ 
if  particularly  named  therein.  And  it  cannot  be  altered, 
r  186  1  amended,  difpenfed  with,  fufpended,  or  repealed,  but  in  the 
fame  forms  and  by  the  fame  authority  of  parliament :  for  it  is 
a  ma&im  in  law,  that  it  requires  the  fame  (trength  to  diiTolve, 
as  to  create  an  obligation.  It  is  true  it  was  formerly  held, 
that  the  king  might  in  many  cafes  difpenfe  with  penal  fta* 
'  .  tutes  ** :  but  now  by  ftatute  i  W.  &  M.  ft.  2.  c.  2.  it  is  de- 

clared that  the  fufpending  or  difpenfing  with  laws  by  regal 
authority,  without  confent  of  parliament,  is  illegal. 

VII.  There  remains  only,  in  the  feventh  and  laft  place, 
to  ajdd  a  word  or  two  concerniug  the  manner  in  which  par- 
liaments may  be  adjourned,  prorogued,  or  diflblved. 

An  adjournment  is  no  more  than  a  continuance  of  the 
feflion  from  one  day  to  another,  as  the  word  itfelf  fignifies  : 
and  this  is  done  by  the  authority  of  eachhoufe  feparately  every 
day ;  and  fomttimes  for  a  fortnight  or  a  month  together,  as 
at  Chriftmas  or  Eafter,  or  upon  other  particular  occafions. 
But  the  adjournment  of  one  houfe  is  no  adjournment  of  the 
other  S  It  hath  alfo  been  ufual,  when  his  majefty  hath  figni- 
ficd  his  pleafure  that  both  or  either  of  the  houfes  fhould  acl- 
journ  themfelves  to  a  certain  day,  to  obey  the  king's  pleafure 
io  fignified,  and  to  adjourn  accordingly  **.  Orherwife,  befides 
the  indecorum  of  a  refufal,  a  prorogation  would  afiltredly 
follow;  which  would  often  be  very  inconvenient  to  both 
public  and  private  buGnefs.  For  prorogation  puts  an  end  to 
tlie  feffion  ;  and  then  fuch  bills  as  are  only  begun  and  not 
perfeftcd,  muft  be  refumedtfe  novo  (if  at  all)  in  a  fubfequent 
fefEon  :  whereas,  after  an  adjournment,  all  things  continue 
in  the  fame  (late  as  at  the  time  of  the  adjournment  made,  and 
may  be  proceeded  on  without  any  frefli  commencement. 

^  Finch.  L. 81.  »3 4..  Bacon.  Blein.  iSDec.  1621.  11  Jul.  1625.     13  Septr 

c  19.  1660.    25  Jul.  1667.    4  Aug.   1685. 

c  4  loft.  28.  34  Feb.  1691.    2  ijun.  1712.   id  Apr. 

*  Com.  jouin.  foJJIm  :  t.  g.  11  Jun.  1717.     3  Feb,  1741  •     10  Dec.  1745- 

157a.     5  Apr.  i6o^.   4  Jun.  14  Not,  21  May  176S, 
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A  PROROGATION  18  thc  Continuance  of  the  parliament 
from  one  feffion  to  another,  as  an  adjournment  is  thc  conti- 
nuation of  the  feffion  from  day  to  day.  This  is  done  by  thc 
royal  authority,  cxpreffed  either  by  the  lord  chancellor  in  hig 
majefty's  prefence,  or  by  commiffion  from  the  crown,  or  fre- 
quently by  proclamation  (62).  Both  houfes  are  neccffariljr 
prorogued  at  the  fame  time ;  it  not  being  a  prorogation  of 
the  houfe  of  lords,  or  commons,  but  of  the  parliament.  The 
feffion  is  never  underftood  to  be  at  an  end  until  a  proroga- 
tion :  though,  unlefs  fome  a£t  be  paffi^d  or  fome  judgment 
given  in  parliament,  it  is  in  truth  no  feffion  at  all ^(63).  And 

e  4  Inft.  i8.     Hale  of  pari.  38.     Hut.  61. 

(62)  At  the  beginning  of  a  new  pnrliament,  when  it  is  not  in- 
tended that  thc  pariiameat  fliould  meet  at  the  return  of  the  writ  of 
fiimmons  for  the  difpatch  of  buiinefs,  thc  prad^ice  is,  to  prorogue  it 
by  a  writ  of  prorogation,  as  the  parliament  in  1790  was  pn)rogucd 
twice  by  writ ;  Comm,  yourn.  26th  Nov.  1 790  ;  and  the  firll  par- 
liament in  this  reign  was  prorogued  by  four  writs.  lb.  3  Nov, 
1761.  On  the  day  upon  which  the  writ  of  fummons  is  returnable, 
the  members  of  the  houfe  of  commons  who  attend,  do  not  enter 
their  own  houfe,  or  wait  for  a  meflagc  from  tlie  lords,  but  go  im- 
mediately up  to  the  houfe  of  lords,  where  the  chancellor  reads  thc 
writ  of  prorogation.  lb.  And  when  it  is  intended  that  they  (hould 
meet  upon  the  day  to  which  the  parliaihent  is  prorogued  for  dif* 
patch  of  buiinefs,  notice  is  given  by  a  proclamation. 

{61)  Mr.  Hatfell  mentions  one  great  incoQvenience  which,  he 
apprehends,  might  arife  from  this  rule :— The  6  Ann.  c.  7.  f.  6. 
provides,  that  upon  the  death  of  the  king,  if  there  is  no  parliament 
in  being  that  has  met  andfaty  then  the  laft  preceding  parliament  fhall 
immediately  convene  and  fit,  as  if  the  faid  parliament  had  never  been 
difTolved.  He  fays,  the  conftrudtion  of  the  words  hat  met  andfat^ 
has  always  been  underftood  to  be  a  parliament  of  which  a  feffion  has 
been  held.  (2  Hatf.  219.) — This  is  a  conftrudion  to  which  I  cannot 
accede.  The  vford/effton  has  a  legal  and  technical  figniiication  ;  we 
know  it's  property  and  confequeuces,  but  there  is  no  reafon  that  we 
ftould  annex  them  all  to  the  popular  wordjtt.  Thc  objeA  of  the 
ftatutc.  was  probably  this,  viz.  i£  the  king  fhould  die  after  thc  ilTu- 
ing  the  writs  for  a  new  parliament  during  a  general  eledion,  that 
thc  kingdom  fliould  not  continue  in  a  flate  of  ferment  and  confu* 
ilon,  but  that  the  old  parliament  fhould  immediately  revive  an^ 

com'ene. 
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tormtYhf  the  ufage  was,  for  the  kiag  to  give  the  royal  aflent 
to  all  fiftcb  bills  as  he  approved,  at  the  end  of  every  iei&oiiji 
»iid  then  to  prorogue  the  parliament;  though  fometioies  only 
for  a  day  or  two^;  after  whkh  all  hafinefs  then  depending  ia 
the  houfes  ways  to  be  begun  again.  Which  cuftom  obtained 
|b  ftroDgly,  that  it  once  became  a  queAion  ^^  whether  giving 
llie  royal  affent  to  a  fuigle  bill  did  not  of  couife  piit  an  end 
(o  the  feffion.  And,  though  it  was  then  refolved  in  the  nega- 
itifcyet  the  notion  was  to  deeply  rooted,  that  the  ftatute  i  Car.I^ 
€•  7*  W23  paffed  to  declare,  that  the  king's  aflent  to  that  and 
iame  other  a£ls  fliourld  not  put  an  end  to  the  fefiton;  and,  even 
|b  late  as  the  reign  of  Charles  U,  we  find  a  provifo  frequently 
lacked  to  a  bill^,  that  his  majefty's  aflcnt  thereto  (hould  not 

S  Com.  journ,.  zx  0€t.  15 53*  ^  Scat,  xi  Car.  II*  c.  l»  2%  9c  %i 

S  Mtid,  &i  Nov.  1554.  Ctf.  II.  c.  X. 
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^Qorvene.  It  never  could  be  the  intention  of  the  legiflature,  that, 
alter  the  members  of  a  new  parliament  had  qualified  themfelves, 
ynd  had  been  fitting  perhaps  £or  many  weeks,  this  parliament 
upon  the  death  of  the  king  ihouM  be  fent  home,  and  the  members 
jof  the  old  parliament  (hould  be  collected,  merely  becaule  the  new 
fiarliainent  had  not  palled  a  bilL  I  conceive  it  would  be  £ufficient 
to  iatisfy  the  provifion  of  this  ftatute,  that  fuch  a  number  of  mem- 
|>efs  had  met,  and  had  taken  the  oaths,  as  to  a£iually  conftitute  a 
houfe  in  ca^  houfie  of  parliament.  To  fit  in  this  cafe  muil  be 
equivalent  to  take  their  feats,  which  is  it^s  iignification  in  the  fame 
fmtence,  viz.  io  een/wne  and  Jit  ^  otherwife  the  new  king  would  be 
compelled  to  make  a  fdSioD,  by  aflenting  to  a  bill  before  he  pro« 
legued  or  diiTolved  them.  But  to  guard  agalnfl  any  inconveni- 
CDct,  which  might  eventually  anfc  from  the  uncertainty  of  thefc 
words,  that  part  of  the  ftatute  6  Ann.  c.  7.  is  repealed  by  the 
37  Geo.  III.  c  127.  which  enads,  that  in  cafe  of  the  demifc  of 
his  majefty  between  the  diflblution  of  the  parliament  and  the  day 
appointed  by  the  writs  of  fummons^  then  the  laft  preceding  par- 
Hammt  (hall  immediately  convene  and  fit,  and  continue  for  fix 
mouths  unlefs  fooner  prorogued  or  difiblved  by  the  new  king ; 
l>ut  if  the  king  dies  on  the  day  appointed  for  afTemblmg  the  new 
pairl lament,  or  at  any  tinte  after  fuch  day,  and  before  fuch  new 
parliament  ftiall  have  met  and  fat,  then  the  new  parliament  in  like 
manner  (hall  meet  and  fit  for  the  fpace  of  fis  months  unlefs  fooner 
prorogued  or  difFo^vcdf 

determit^c 
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deterniiiie  the  fd&on  of  parUament.  But  it  now  Teems  to  be 
aUowed,  that  a  prorogsthm  muft  be  exprefsly  made,  in  order 
to  determine  the  fefCon*  And,  if  at  the  time  of  an  aCtual  re* 
beHion,  or  imminent  danger  of  invafion,  the  parliament  (haS 
be  feparated  by  adjournment  or  prorogation,  the  king  is  em^ 
powered  ^  to  call  them  together  by  proctamation,  with  fourteen 
days  notice  of  the  thne  appointed  for  their  reairembHng'(64). 

A  DISSOLUTION  is  the  civil  death  of  the  parliament ;  and 
this  may  be  effcfted  three  ways:  i.  By  the  king*s  will,  ei- 
prefled  either  in  perfon  or  by  reprefcntation.  For,  as  the 
king  has  the  fole  right  of  convening  the  parliament,  fo  allb 

1  Stat.  30  Geo.  II.  c.  15. 
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{$4)  This  was  provided  by  a  claafe  in  feveral  milkia  a^s,  but 
that  provifion  is  materially  ahered  by  the  26  Geo.  III.  c.  107*  It 
bas  been  held  that  after  a  prorognation,  except  under  the  circum-» 
fiances  and  in  the  manner  defcribed  in  that  ilatitte>  the  king  cannot 
fuitunon  a  parliament  before  the  day  to  which  it  was  lail  prorogued* 
And  it  is  underftoodi  that  when  a  parliament  is  prorogued  to  a' 
certain  day,  they  do  not  meet  on  that  day,  unlcfs  it  be  particularly 
declared  by  the  proclamation  that  gives  notice  of  the  prorogation^ 
Ikat  they  (hall  meet  for  the  difpatch  ef  bufmefs ;  and  when  it  has 
Dot  been  prorogued  by  fuch  a  proclamation,  and  it  is  intended 
that  parliament  {hall  a^ually  iit,  it  is  the  cftablilhed  pradice  to 
ifTue  a  proclamation  to  give  notice  that  it  is  for  the  diipatch  of 
bufinefs ;  and  this  proclamation,  unlefs  upon  fome  urgent  occaEon* 
bears  date  at  leaft  forty  days  before  the  meeting,  (2  Half.  239.) 
fiut  by  z6  Geo.  III.  c«  107.  f.  95.  in  all  cafes  of  adiual  invafion  or 
imminent  danger  of  it,  and  in  cafes  of  rebellion  or  infarreAion,the 
kkig  having  firft  commnnicated  liie  occafion  to  parliament,  if  iit« 
ting,  and  if  n4>  parliament  befitting,  having  notified  the  occaiioo 
by  procbmation,  may  order  the  militia  to  be  called  ont  and.  em* 
bodied.  And  whenever  this  is  done,  if  the  parliament  be  adjourned 
or  prorogued,  he  ihall  convene  them  within  fourteen  days. 

Purfuant  to  tills  fiatute  the  parliam.ent  met  on  the  13th  Dec. 
1792;  but  now  in  all  cafes  it  is  enaded  by  tliq  57  Geo.  IIL 
c.  127.  that  whenever  his  majefty  is  pleafed  to  ifFue  his  proclama- 
tion, giving  notice  of  his  intention  that  parliament  fhall  meet  for 
the  difpatch  of  bufinefs  on  any  day  not  lefs  than  fourteen  days 
from  th(^  date  of  the  proclamation,  the-  parliament  fhall  thereby 
ftasui  pronogued  to  that  day^  notwithiUnding  any  previous  pro* 
vogatioB  to  a  longer  day. 

3  it 
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it  is  a  branch  of  tlie  royal  prerotyative,  that  lie  hiay  '(wherf<» 
•ever  he  plcafcs)  prorogue  the  parliament  for  a  time,  or  put 
a  final  period  to  it's  exiftence.   If'nothing  had  a  right  to  pro- 
rogue or  difTolve  a  parliament  but  itfelf,  it  might  happen  to 
become  perpetual.   And  this  would  be  extremely  dangerous, 
if  at  any  time  it  (hould  attempt  to  encroach  upon  the  exe* 
cutive  power :  as  was  fatally  Experienced-  by  the  unfortunate 
king  Charles  the  firft ;   who,  having  unadvifedly   pafTed  an 
aft  to  continue  the  parliament  then  in  being  till  fuch  time  as 
'         it  (hould  pleafe  to  dliTolve  itfelf,  at  laft  fell  a  facrifice  to  that 
inordinate  power,  which  he  himfelf  had  confented  to  give 
them.      It  is  therefore  extremely  neceflary  that  the  crown 
(hould  be  empowered  to  regulate  the  duration  of  thefe  aflem- 
blies,  under  the  Hniitaiions  which  the  Englifh  conilitution 
has  prefcribed :  fo  that,  on  the  one  hand,   they  may  fre* 
quently  and  regularly  come  together,  for  the  difpatch  of 
'      bufinefs,  and  redrefs  of  grievances ;  and  may  not,  on  the 
other,  .even  with  the  confent  of  the  crown,  be  continued  to 
an  inconvenient  or  unconftitutional  length, 

2.  A  PARLIAMENT  may  be  diffolved  by  the  dcmife  of  the 
crown.  This  dilTolution  formerly  happened  immediately' 
upon  the  death  of  the  reigning  fovereign:  for  he  being  con- 
fidered  in  law  as  the  head  of  the  parliament,  (caput  princi^ 
plum,  et  finis y)  that  failing,  the  whole  body  was  held  to  be 
cxtinft.  But,  the  calling  a  new  parliament  immediately  on 
the  inauguration  of  the  fucceflbr  being  found  inconvenient, 
and  dangers  being  apprehended  from  having  no  parliament 
in  being  in  cafe  of  a  difputed  fucceflion,  it  was  enafted  by 
the  ftatutcs  7  &  8  W.  Ill,  c.  15.  and  6  Ann.  c.  7.  that  the 
parliament  in  being  (hall  continue  for  fix  months  after  the 
death  of  any  king  or  queen,  unlefs  fooner  prorogued  or  dif- 
folved by  the  fucceflbr  l  that,  if  the  parliament  be,  at  the 
time  of  the  king's  death,  feparated  by  adjournment  or  proro* 
gation,  it  (liall  notwithftanding  aflemble  immediately :  and 
that,  if  no  parliament  is  then  in  being,  the  members  of  the 
laft  parliament  (liall  aiTemble,  and  be  again  a  parliament. 

t  189  ]     3.  Lastly,  a  parliament  may  be  diffolved  or  expire  By 
length  of  time.     For  if  either  the  legiflattve  body  were  per- 
petual % 


petual }  or  might  laft  for  the  life  of  the  pnnce  who  convened 
them,  as  formerly  ;  and  were  fo  to  be  fupplicd,  by  occafion- 
ally  filling  the  vacancies  with  new  reprcfentatlves ;  in  thefe 
cafes,  if  it  were  once  corrupted,  the  evil  would  be  pad  all 
remedy :  but  when  different  bodies  fuccced  each  other,  if 
the  people  fee  caufe  to  difapprove  of  the  prefent,  they  may 
rcdlify  it's  faults  in  the  next.  A  legiflatlve  affcmbly  alfo, 
which  is  fure  to  be  feparated  again,  (whereby  it's  members 
U'ill  ihcmfelyes  become  private  men,  .and  fubjcdl  to  the  full 
cxtcit  of  the  laws  which  they  havcenaAcd  for  otha-s,)  wiB 
think  themfelves  bound,  in  intered  as  well  as  duty,  to  make 
only  fuch  laws  as  are  good.  The  utmoft  extent  of  time  that 
the  fam*e  parliament  was  allowed  to  fit,  by  the  ftatute  6  W. 
&  M.  €.  2/  was  iiree  years ',  after  the  expiration  of  .which^ 
reckoning  from  the  return  of  the  firll  fummons,  the  parlia- 
ment was  to  liave  no  longer  continuance.  But  by  the  ftatute 
I  Geo.  I.  ft.  2.  c.  38.  (in  order,  profelTccily,  to  prevent  tl-c 
great  and  continued  expences  of  frequent  eleclions,  and  the 
violent  heats  and  anlmoGties  confequent  thereupon,  and  for 
the  peace  and  fecurity  of  the  government  then  j'.ift  recover- 
ing from  the  late  rebellion)  this  term  was  prolonged  (ofeven 
years:  and,  what  alone  is  an  inftance  of  t!ie  vaft  authority 
of  parliament,  the  very  fame  houfc,  that  was  chofen  for  three 
years,  enafted  it's  own  continuance  for  feven  ifiiY  So  that, 
as  bur  conftrtution  now  ftands,  the  parliament  muft  fexpire, 
or  die  a  natural  death,  at  the  end  of  every  feven th  year )  if 

not  fooner  diffolved  by  the  royal  prerogative. 

.^ '  '      ■  ..-■——■  ,     — 

{fi^^  Thi» has  been  thought  by  miny  an  unconftitutional  exer- 
tion of  their  authority.;  and  the  leafon  given  is,  that  tliofe  who 
had  a  power  delegated  to  them  for  three  years  only,  could  have  no 
right  to  extend  that  term  to  feven  years.  But  this  has  always 
appeared  to  me  to  be  a  fallacious  mode  of  confidering  the  fubjeft^ 
Before  the  triennial  ad,  6  W  &  M.  the  duration  of  parliament  wat 
only  limited  by  the  pleafure  or  death  of  the  king ;  and  it  never  can 
be  fuppofed  that  the  next,  or  any  fucceeding  parliament,  had  not 
the  power  of  repealing  the  triennial  adl ;  and  if  that  had  been 
done,  then,  as  before,  they  might  have  fat  feventeen  or  feventy 
jears.  It  is  certainly  true,  that  the  fimple  rq)eal  of  a  former  fta-  ' 
tute  would  have  extended  their  continuance  much  beyopd  what 
yras  done  by  the  feptennial  aft. 
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OF    THE    KING,     AND    HIS    TITLE» 


THE  fuprcme  executive  power  of  thcfe  kingdoms  f« 
vefted  by  our  laws  in  a  fingle  perfon^  the  king  or 
queen :  for  it  matters  not  to  which  fcx  the  crown  defcends ; 
but  the  perfon  entitled  to  it,  whether  male  or  female,  is  im- 
mediately inveded  with  all  the  enGgns,  rights,  and  preroga- 
tives of  fovereign  power ;  as  is  declared  by  ftatute  i  Mar. 
ft.  3*  c.  I. 

.  In  difcourfing  of  the  royal  rights  and  authority,  I  (hall 
confider  the  king  under  fix  di{lin£l  views:  i.  With  regard 
to  his  title*  2.  His  royal  family.  3.  His  couocils.  4.  His 
duties.  5.  His  prerogative,  6*  His  revenue.  And  firft, 
with  regard  to  his  title. 

The  executive  power  of  the  Englifli  natfon  being  veftfcd 
in  a  fingle  perfon,  by  the  general  confent  of  the  people,  the 
evidence  of  which  general  confent  is  long  and  immemorial 
vfage^  it  became  neceflary  to  tlie  freedom  and  peace  of  the 
fyXCp  that  a  rule  (hould  be  laid  down,  uniform,  univerfal^ 
and  permanent ;  in  order  to  mark  out  with  precifion^  wh9 
is  that  fingle  perfon,  to  whom  are  committed  (in  fub- 
fervicnce  to  the  law  of  the  land)  the  care  and  proteftion  of 
the  community ;  and  to  whom,  in  return,  the  duty  and  al- 
legiance of  every  mdividual  are  due.  It  is  of  the  higheft  im- 
portance to  the  publig  cranc^nillity^  and  to  the  confciences^ 
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\r^  of  private  men,  that  this  rule  (hould  be  clear  and  indifput- 

able :  and  our  conftitution  has  not  left  us  in  the  dark  upon 
this  material  occafion.  It  will  therefore  be  the  endeavour  of 
this  chapter  to  trace  out  the  conftitutional  do£lrine  of  the 
toyal  fuccefliony  with  that  freedom  and  regard  to  truthi  yet 
mixed  with  that  reverence  and  refpe£t|  which  the  principles 
of  liberty  and  the  dignity  of  the  fubje£t  require. 

The  grand  fundamental  maxim  upon  which  the  jus  eoro* 
naej  or  right  of  fucceflion  to  the  throne  of  thefe  kingdoms^ 
depends,  I  take  to  be  this  :  <'  that  the  crown  is^  by  common 
^  law  and  conftitutional  cuftom,  hereditary  \  and  this  in  a 
**  manner  peculiar  to  itfelf:  but  that  the  right  of  inheritance 
'<  may  from  time  to  time  be  changed  or  limited  by  ^Q.  oi 
<<  parliament ;  under  which  limitations  the  crown  ftill  con« 
<<  tinues  hereditary.'^  And  this  propofition  it  will  be  the 
bufinefs  of  this  chapter  to  prove,  in  all  it*8  branches ;  firft^ 
that  the  crown  is  hereditary  ;  fecondly,  that  it  is  hereditary 
in  a  manner  peculiar  to  itfelf;  thirdly,  that  this  inheritance 
is  fubje3  to  limitation  by  parliament ;  laftly,  that  when  it 
S6  fo  limited,  it  is  hereditary  in  the  new  proprietor. 

I.  First,  it  is  in  general  hereditary^  or  defcendible  to 
the  next  heir,  on  the  death  or  demife  of  the  laft  proprietor. 
All  regal  governments  mud  be  either  hereditary  or  ele£live  : 
and,  as  I  believe  there  is  no  inftance  wherein  the  crown  of 
England  has  ever  been  aflerted  to  be  elc£live,  except  by  the 
regicides  at  the  infamous  and  unparalleled  trial  of  king 
Charles  I,  it  muft  of  confequcnce  be  hereditary.  Yet  while 
I  afiert  an  hereditary,  I  by  no  means  intend  zjure  divine^ 
title  to  the  throne.  Such  a  title  may  be  allowed  to  have  fub- 
fifted  under  the  theocratic  eflablifliments  of  the  children  of 
Ifrael  in  Paleftine  ;  but  it  never  yet  fubfifted  in  any  other 
country  \  fave  only  fo  far  as  kingdoms,  like  other  human  fa- 
bricks,  are  fubje3  to  the  general  and  ordinary  difpenfations 
of  providence.  Nor  indeed  have  Tijure  divino  .ind  an  hereditary 
right  any  neceflary  connexion  with  each  other ;  as  feme  have 
very  weakly  imagined*    The  titles  of  David  and  Jehu  were 
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epfiiSijjure  dinnnoj  as  thofe  of  either  Soloinon  or  Ahab  \  and 
yet  David  flew  the  fons  of  his  predcceflbti  and  Jehu  his  pre* 
deceflor  himfelf.  And  when  our  kings  have  the  fame  warrant 
as  they  had^  whether  it  be  to  fit  upon  the  throne  of  their  fa^ 
therS)  or  to  deftroy  the  houfe  of  the  preceding  foyereign^  thef 
trill  then^  and  not  before,  poflefs  the  crown  of  England  by 
a  right  like  theirs,  immediately  derived  from  heaven.  The 
hereditary  right  which  the  laws  of  England  acknowlege, 
owes  it's  origin  to  the  founders  of  our  conftitution^  and  to 
diem  only.  It  has  no  relation  to,  nor  depends  upon,  tho 
civil  laws  of  the  Jews^  the  Greeks,  the  Romans,  or  any 
ether  nation  upon  earth :  the  municipal  Uws  of  one  fbckty 
having  no  connexion  with,  or  influence  upon,  the  fonda* 
mental  polity  of  ^^hother.  The  founders  oi  our  Engliih  mo* 
narchy  might  perhapsy  ifthey  had  thought  proper,  have  made 
it  an  eleiflive  monarchy :  but  they  rather  chofe,  and  upon  good 
reaibtt,  to  eftablifli  originally  a  fucceiEon  by  infaeritancew  This 
has  been  acqoiefced  in  by  general  confent ;  and  ripened  by 
degrees  into  common  law  ;  the  very  fame  title  that  every  pri- 
vate man  has  to  his  own  eftate.  Lands  arc  not  naturally 
defcendible  any  more  than  thrones :  but  the  law  has  thought 
proper,  for  the  benefit  and  peace  of  the  public,  to  eftablifii 
hereditary  fucceffion  in  the  one  as  well  as  the  other. 

It  muft  be  owned,  an  ele£live  monardiy  feems  to  be  the 
moft  obvious,  and  beft  fuited  id  any  to  the  rational  princi- 
ples of  government,  and  the  freedom  of  human  nature  :  and 
.accordingly  we  find  from  hiftory  that,  in  the  infancy  and 
JfirA  rudiments  of  almoft  every  ftate,  the  leader,  chief  ma< 
i^dH^i  or  prince,  hath  ufually  been  cleftivc.  And,  if  the 
indivicfuals  who  compofe  that  ftatecould  always  continue  true 
to  firft  principles,  uninfluenced  by  paflion  or  prejudice,  tm^ 
aflailed  by  corroptton,  and  unawed  by  violence^  ele^live  fuc- 
ceffion were  as  much  to  be  defired  in  a  kingdom,  as  in  other 
inferior  communities.  The  beft,  the  wifeft,  and  the  braveft 
man  would  then  be  fure  of  receiving  that  crown,  which  his 
endowments  have  merited ;  and  the  fenfe  of  an  unbiafled  ma- 
jority would  be  dutifully  acquiefced  iq  by  the  f<w  who  were 
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of  dxffereot  opinions.  But  hiftory  and  obfeiratlon  wUI  inform 
tis^  that  elc£lions  of  every  kind  ( in  the  prefent  ftate  of  human 
nature)  are  too  frequently  brought  about  by  inluencei  partia* 
lity^  and  artifice :  and,  even  where  the  cafe  is  otherwife,  thel^c 
pra£lices  will  be  often  fufpeAed>  and  as  conftantly  charged 
upon  the  fuccefsfuljby  a  fplenetic  difappointed  minority.  Thi$ 
is  an  evil  to  which  all  focieties  are  liable ;  as  well  thofc  of  a 
private  and  domeftic  kind,  as  the  great  community  of  the  pub* 
liC|  which  regulates  and  includes  the  reft.    But  in  the  for- 
mer  there  is  this  advantage ;  that  fuch  fufpicions,  if  falfe^ 
proceed  no  farther  dian  jealoufies  and  murmurs,  which  time 
will  efFeflually  fupprefs ;  and,  if  true,  the  injuftice  may  be 
remedied  by  legal  means,  by  an  appeal  to  thofe  tribunals  to 
which  every  member  of  fociety  has  (by  becoming  fuch)  vir* 
tually  engaged  to  fubmit.    Whereas,  in  the  great  and  ind«* 
pendent  fociety,  which  every  nation  compofes,  there  i$  na 
fuperior  to  refort  to  but  the  law  of  nature  ;  no  method  to  tCr 
drefs  the  infringements  of  that  la^  but  the  adual  exertion  of 
private  forpc.    As  therefore  between  two  nations,  complain- 
ing of  mutual  injuries,  the  quarrel  can  only  be  decided  by  thp 
law  of  arms ;  lb  in  one  and  the  fame  nation,  when  the  fun- 
damental principles  bf  their  common  union  are  fuppofed  to  be 
invaded,  and  more  efpeciaUy  when  the  appointment  of  their 
chief  magiftrate  is  alleged  to  be  unduly  made,  the  only  tribunal 
to  which  the  complainants  can  appeal  is  that  of  the.  God  o£ 
battles,  the  only  procefs  by  which  the  appeal  can  be  carried 
on  is  that  of  a  civil  and  inteftine  war.     An  hereditary  fuc- 
cedion  to  the  crown  is  therefore  now  eftabliihed,  in  thi^  an4 
moft  other  countries,  in  order  to  prevent  that  periodical  blood- 
(hed  and  mifery,  which  the  hiftory  of  antient  imperial  Rome, 
and  the  more  modern  experience  of  Poland  and  Germany, 
may  Sicw  us  are  the  confequences  of  eledive  kingdoms. 

2.  BoT,  fecondly,  as  to  the  particular  mode  of  inheritt 
ance,  it  in  general  correfponds  with  the  feodal  path  of  de« 
fpents,  chalked  out  by  the  common  law  in  the  fuccefllon  to 
landed  eftates  i  yet  with  one  or  two  material  exceptions.  Like 
eftatesi  thccrown  will  defcend  lineally  to  the  iiTue  of  the  reign- 
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ing  monarch :  as  it  did  from  king  John  to  Richard  II,  through 
L  ^94  3  a  regular  pedigree  of  fix  lineal  generations.  As  in  common 
defcentS)  the  preference  of  males  to  females,  and  the  right  of 
primogeniture  among  the  males,  are  (Iriftly  adhered  to. 
Thus  Edward  V  fucceeded  to  the  crown  in  preference  to 
Richard  his  younger  brother  and  Elizabeth  his  elder  fifter. 
Like  lands  or  tenements,  the  crown,  on  failure  of  the  male 
line,  defcends  to  the  iffue  female  ;  according  to  the  ancient 
Briciih  cuftom  remarked  by  Tacitus  * ;  ^^  foletit  foeminarum 
**  duEiu  bellare^  et  fexum  in  imperils  non  difcerntre?^  Thus 
Mary  I  fucceeded  to  Edward  VI ;  and  the  line  of  Margaret 
queen  of  Scots,  the  daughter  off  Henry  VII,  fucceeded  on 
failure  of  the  line  of  Henry  VIII,  his  fon.  But,  among  the 
females,  the  crown  defcends  by  right  of  primogeniture  to  the 
eldeft  daughter  only  and  her  ifTue ;  and  not, as  in  common  in- 
heritances, to  all  the  daughters  at  once ;  the  evident  neceflity 
of  a  fole  fucceflion  to  the  throne  having  dccafioned  the  royal 
law  of  defcents  to  depart  from  the  common  law  in  this  re- 
fpefk :  and  therefore  queen  Mary  on  the  death  of  her  brother 
fucceeded  to  the  crown  alone,  and  not  in  partnerihip  with 
her  fifter  Elizabeth.  Again  :  the  do£lrineof  reprefentation 
prevails  in  the  defcent  of  the  crown,  as  it  does  in  other  inhc- 
ritances  \  whereby  the  lineal  defcendants  of  any  perfon  de* 
ceafed  ftand  in  the  fame  place  as  their  anceftor,  if  livings 
would  have  done.  Thus  Richard  II  fucceeded  his  grandfather 
Edward  III,  in  right  of  his  father  the  black  prince  ;  to  the 
exclufion  of  all  his  uncles,  his  grandfather's  younger  children* 
Laftly,  on  failure  of  lineal  defcendants,  the  crown  goes  to  the 
next  collateral  relations  of  the  late  king  ;  provided  they  are 
lineally  defcended  from  the  blood  royal,  that  is,  from  that 
royal  (lock  which  originally  acquired  the  crown.  Thus  Hen- 
ry I  fucceeded  to  William  II,  John  to  Richard  f,  and  James  t 
to  Elizabeth ;  being  all  derived  from  the  conqueror,  who  was 
then  the  only  regal  (lock.  But  herein  there  is  no  obje£lioa 
(as  in  the  cafe  of  common  defcents)  to  the  fuccelEon  of  a  bro- 
ther, an  uncle,  or  other  collateral  relation,  of  the  half\>\wA  ; 
that  isj  where  the  relationfhip  proceeds  not  from  che  fame 


Ch^3*  ^Persons.  194 

€»uple  of  anceftors  (which  conftltutes  a  kinfman  of  the  whole 
blood)  but  from  zftngle  anceftor  only ;  as  when  two  perfons 
are  derived  from  the  fame  father,  and  not  from  the  fame 
mother,  or  vice  verfa  :  provided  only,  that  the  one  anceftor,  [  IpJ  ] 
from  whom  both  are  defcended,  be  that  from  whofe  veins  the 
blood  royal  is  communicated  to  each.  Thus  Mary  I  inherited 
to  Edward  VI,  and  Elizabeth  inherited  to  Mary ;  all  children 
of  the  fame  father,  king  Henry  VIII,  but  all  by  different 
mothers.  The  reafon  of  which  diverCty,  between  royal  and 
common  defcents,  will  be  better  underftood  hereafter,  when 
we  examine  the  nature  of  inheritances  in  general. 

3*  The  do£trine  of  hereditary  right  does  by  no  means  im- 
ply an  iniefeafihle  right  to  the  throne.  No  man  wiU«  I  thinks 
afleit  this,  that  has  confidered  our  laws,  conftitution,  and  hif- 
tory,  without  prejudice,  and  with  any  degree  of  attention,  it 
is  unqueftionably  in  the  breaft  of  the  fupreme  legiflative  au* 
thority  of  this  kingdom,  the  king  and  both  houfes  of  parlia- 
ment, to  defeat  this  hereditary  right;  and,  by  particular  en- 
tails, limitations,  and  provifions,  to  exclude  the  immediate 
heir,  and  veft  the  inheritance  in  any  one  elfe.  This  is  ftri£lly 
confonant  to  our  laws  and  conftitution  ;  as  may  be  gathered . 
from  the  expreffion  fo  frequently  ufed  in  our  ftatute  book,  of 
'<  the  king's  majeft'y,  his  heirs,  and  fuccefibrs.''  In  which 
we  may  obferve,  that  as  the  word,  <<  heirs,"  necefiarily  im- 
plies an  inheritance  or  hereditary  right,  generally  fubHfting 
in  the  royal  perfon ;  fo  the  word,  "  lucceflbrs,"  diftin^f 
taken,  muft  imply  that  this  inheritance  may  fometimes  be 
broken  through ;  or,  that  there  may  be  a  fucceiTor,  without 
being  the  heir,  of  the  king.  And  this  is  fo  extremely  reafon- 
able,  that  without  fuch  a  power, lodged  fomewhere,  our  polity- 
would  be  viry  defedive.  For,  let  us  barely  fuppofe  fo  melan- 
choly a  cafe,  as  that  the  heir  apparent  (hould  be  a  lunatic, 
an  idiot,  or  otherwife  incapable  of  reigning :  how  miferable 
would  the  condition  of  the  nation  be,  if  he  were  alfo  inca- 
pable of  being  fet  afide! — It  is  therefore  neceilary  that  this 
power  (hould  be  lodged  fomewhere:  and  yet  the  inheritance, 
vpA  regal  dignity,  would  be  very  precarious  indeed,  if  this 

S  3  power 


y 


195  ^/^tf  Rights  Book'I. 

power  were  exprefsly  and  avowedly  lo<lged  in  tfie  hands  of  th^ 
fubje£t  only,  to  be  exerted  whenever  prejudice,  caprice,  or 
difcontent  (hould  happen  to  take  the  lead*  Confequently  it 
can  no  where  be  fo  properly  lodged  as  in  the  two  houfes  of 
r  totf  ]  parliament,  by  and  with  the  confent  of  the  reigning  king  5 
who,  it  is  not  to  be  Aippofed,  will  agree  to  any  thing  impro* 
perly  prejudicial  to  the  rights  of  his  own  defcendants.  And 
therefore  in  the  king,  lords,  and  commons,  in  parliament  af- 
fembled,  our  laws  have  exprefsly  lodged  it. 

4,  But,  fourthly  \  however  the  crown  may  be  limited  or 
transferred,  it  ftill  retains  it's  defcendible  quality,  and  bc-^ 
comes  hcre4itary  in  the  wearer  of  it.  And  hence  in  our  law 
the  king  is  faid  never  to  die,  in  his  political  capacity  j  though, 
in  common  with  other  men,  he  is  fubje£t  to  mortality  in  his 
natural:  becaufe  immediately  upon  the  natural  death  of  Hen- 
ry,  William,  or  Edward,  the  king  furvives  in  his  fucceflbr. 
For  the  right  of  the  crown  vefts,  io  inflanti^  upon  his  heir  \ 
either  the  haeres  natus^  if  the  courfe  of  defcent  remains  un-r 
impeached,  or  the  haeres  falhuy  if  the  inheritance  be  under  any 
particular  fettlement.  So  that  there  can  be  no  interregnum  ( i  ]  | 
but,  as  fir  Matthew  Hale  ^  obferves,  the  right  of  fovereignty 
b  fully  invefted  in  the  fucceffpr  by  the  very  defcent  of  the 
crown.   And  therefore,  however  acquired,  it  becomes  in  him 
^bfolutely  hereditary,  unlefs  by  the  rules  of  the  limitation  i,t 
is  othcrwife  ordered  and  determined.  In  the  fame  manner  as 
landed  eftates,  to  continue  our  former  comparifon,  are  by  the 
law  hereditary,  or  defcendible  to  the  heirs  of  the  owner;  but 
ftill  there  exifti  a  power,  by  which  the  property  of  thofe 
lands  may  be  transferred  to  another  perfon.  If  this  transfer 
be  made  fimply  and  abfolutely,  the  lands  will  be  hereditary 
in  the  new  owner^  and  defcend  to  his  heir  at  law :  but  if  the 
transfer  be  clogged  with  any  limitations,  conditions,  or  en<* 

b  X  Hift.  p.  c.  6t. 
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( I )  Hence  the  ftatutes  pidTed  in  the  firft  year  after  the  rcftora. 
|ioB  of  Car.  II.  are  always  called  the  ads  in  the  twelfth  year  of 
his  leign ;  and  aU  the  other  legal  proceedings  of  that  reign  are 
reckoned  from  the  year  1648,  and  npt  from  i66o. 
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uili^  the  lands  muft  defcend  in  that  channel^  to  limktd  and 
prefcribedj  and  no  other. 

.  In  thefe  four  points  confifts^  as  I  take  it,  the  conftitutional 
siotipn  of  hereditary  right  to  the  throne :  which  will  be  (UU 
farther  elucidated^  and  made  clear  beyond  all  difpute,  from 
a  Ihort  hiftorical  view  of  the  fucceffions  to  the  crown  of  Eng- 
landt  the  doctrines  of  our  antient  lawyers,  and  the  fe?eral 
a^  of  parliament  that  have  from  time  to  time  been  made, 
to  create,  to  declare,  to  confirm,  to  limit,  or  to  bar  the  he* 
reditary  title  to  the  throne.  And  in  the  purfuit  of  this  in-  [  xfl  j 
quiry  we  ihall  find^  that,  from  the  days  of  Egbert,  the  firft 
fole  monarch  of  this  kingdom,  even  to  the  prefent,  therfbur 
cardinal  maxims  above-mentioned  have  ev^r  been  held  the 
conftitutional  canons  of  fuccei&on,  Ic  is  true,  the  fucceflionj 
through  fraud,  or  force,  or  fometimes  through  neceiEty,  when 
in  hoftile  times  the  crown  defcended  on  a  minor  or  the  like, 
has  been  very  frequently  fufpended ;  but  has  generally  at 
laft  returned  back  into  the  old  hereditary  channel,  though 
fome^mes  a  very  confiderable  period  hai  intervened.  And, 
even  in  thofe  inftances  where  the  fucceffion  has  been  no» 
lated,  the  crown  has  ever  been  looked  upon  as  hereditary  in 
the  wearer  of  it.  Of  which  the  ufurpers  themfelves  were 
fo  fenfible,  that  they  for  the  moft  part  endeavoured  to  vamp 
up  fome  feeble  fljcw  of  a  title  by  defcent,  in  order  to  amufe 
the  people,  while  they  gained  the  poflcffion  of  the  kingdom*^ 
And,  when  pofleflion  was  once  gained,  they  confidered  it  as 
the  purchafe  or  acquifition  of  a  new  eftate  of  inheritance, 
and  tranfmitted  or  endeavoured  to  tranfmit  it  to  their  own 
polterity,  by  a  kind  of  hei>ditary  right  of  ufurpation* 

King  Egbert  about  the  year  800,  found  himfclf  in  pof- 
feflion  of  the  throne  of  the  weft  Saxons,  by  a  long  and  un« 
difturbed  defcent  from  his  anceftors  of  above  three  hundred 
years.  How  his  anceftors  acquired  their  title,  whether  by 
force,  by  fraud,  by  contra£t,  or  by  cle£tion,  it  matters  not 
much  to  inquire  j  and  is  indeed  a  point  of  fuch  high  an* 
li^uity,  as  muft  vender  all  inquiries  at  beft  but  plaufible 

S  4  gueffes. 
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gatttu.  His  right  muft  be  fuppofed  indifputably  good^  be- 
caufe  we  know  no  better.  The  other  kingdoms  of  the  hep« 
tarchy  he  acquired,  feme  by  confent,  but  mod  by  a  yolun* 
tary  fubmiffion.  And  it  is  an  eftabliihed  ntaxtm  in  civil 
polity 9  and  t4ie'law  of  nations,  that  when  one  country  is 
united  to  anoiher  in  fuch  a  manner^  as  that  one  ke^s  it's 
government  and  ftates,  and  the  other  lofes  them ;  the  latter 
entirely  afTimilates  with  6t  is  melted  down  in  the  former, 
.  and  muil  adopt  ic*s  laws  and  cuftoms  ^.  And  in  putfuance 
of  this  maxim  there  hath  ever  been,  fince  the  union  of  the 
C  198  3  heptarchy  in  king  Egbert,  a  general  acquiefcence  under  the 
hereditary  monarchy  of  the  weft  Saxoiis,  through  all  the 
united  kingdoms. 

From  Egbert  to  the  death  of  Edmund  Ironfide,  a  period 
of  above  two  hundred  years,  the  crown  defcended  regularly^ 
through  a  fuccelEon  of  fifteen  princes,  without  any  deviation 
or  interruption :  fave  only  that  the  fons  of  king  Ethelwolf 
facceeded  to  each  other  in  the  kingdom,  without  regard  to 
tho  children  of  the  elder  branches,  according  to  the  rule  of 
fucceilion  prefcribcd  by  their  father,  and  confirmed  by  the 
wittena-gemote,  in  the  heat  of  the  Daniih  invafions  s  &nd 
alfo  that  king  Edred,  the  uncle  of  Edwy,  mounted  the  throne 
for  about  nine  years,  in  the  right  of  his  nephew  a  minor,  the 
times  being  very  troublefome  and  dangerous.  But  this  was 
with  a  view  to  preferve,  and  not  to  deftroy,  the  fuccei]iQn  ^ 
and  accordingly  Edwy  fucceeded  bin). 

King  Edmund  Ironfide  was  obliged,,  by  the  hoftlle  irrup- 
tion of  the  Danes,  at  firlt  to  divide  his  kingdom  with  Canute 
king  of  Denmark ;  and  Canute,  after  his  death,  feifed  the 
whole  of  it,  Edmund's  fons  being  driven  into  foreign  coun- 
tries, tiete  the  fucceffion  was  fufpended  by  a&ual  force,  and 
a  new  family  introduced  upon  the  throne:  in  whom  however 
this  newacquired  throne  continued  hereditary  for  three  reigns; 
when,  upon  the  death  of  Hardiknute,  the  ancient  Saxon  line 
was  reftored  }n  the  perfon  of  Edward  the  confeflbr. 

c  Put;  U  of  N.  afld  N.  b«  S.  c.  z^  §  6. 
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Hb  was  not  indeed  the  true  heir  to  the  crown,  being  the 
younger  brother  of  king  Edmund  Ironfide,  who  had  a  fou 
Edward,  firnamed  (from  his  exile)  the  outlaw,  ftill  living* 
But  this  fon  was  then  in  Hungary  ^  and,  the  EngUfb  having 
juft  fliaken  off  the  Danifli  yoke,  it  was  neceflary  that  fome* 
body  on  the  fpot  fhould  mount  the  throne;  and  the  confeffor 
was  the  next  of  the  royal  line  then  in  England*  On  his  de* 
ceafe  without  iflue,  Harold  II  ufurped  the  throne ;  and  almofl: 
at  the  fame  inftant  came  on  the  Norman  invafion :  the  right 
to  the  crown  being  all  th^  time  in  Edgar,  firnamed  Atbeling* 
(which  fignified  in  the  Saxon  language  illujhrt(m%  or  of  royal 
blood,)  who  was  the  fon  of  Edward  the  outlaw,  and  grandfoa 
of  Edmund  Ironfide}  or,  as  Matthew  Paris'^  wpU  expreffqi  [  ij^  1 
the  fenfe  of  our  old  conditution,  "  Edmundus  autem  latuf" 
**  ferreum^  rex  naturalis  dt  Jiirpe  regism^  genuit  Edwardum  j 
**  it  Edwardus  genuit  Edgarum,  cui  de  jure  debebatur  regnum 
**  Angkrum^* 

William  the  Norman  claimed  the  crown  by  virtue  of  a 
pretended  grant  from  king  Edward  the  confeffor  \  a  grant 
which,  if  real,  was  in  itfelf  utterly  invalid :  becaufe  it  was 
made,  as  Harold  well  obferved  in  his  reply  to  William's  de- 
mand^,  **  abfijue  generali  fenatuSf  et  populi  conventu  et  ediBoi^ 
which  alfo  very  plainly  implies,  that  it  then  was  generallf 
underftood  that  the  king,  with  cpnfent  of  the  general  council 
might  difpofe  of  the  crown  and  change  the  line  of  fucceflioa* 
William's  title  however  was  altogether  as  good  as  Harold's, 
he  being  a  mere  private  fubje£l,  and  an  utter  ilranger  to  the 
royal  blood.  Edgar  Atheling's  undoubted  right  was  over^ 
whelmed  by  the  violence  of  the  times  i  though  frequently 
afferted  by  the  Englifli  nobility  after  the  conqueft,  till  fuc^ 
time  as  he  died  without  iffue :  but  all  their  attempts  proved  ' 

unfucccfsful,  and  only  ferved  the  more  firmly  to  eftabliQi  the 
prown  in  the  family  which  had  newly  acquired  it. 

This  conqued  then  by  William  of  Normandy  was,  like 
that  of  Canute  before,  a  forcible  transfer  of  the  crown  of 

^  jtD.  1066.  •  William  of  Malxnib.  /.  7* 
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England  into  a  new  family  i  but,  the  crown  being  fo  tranf- 
fcrred,  all  the  inherent  pn^rties  of  the  crown  were  widi  it 
transferred  alfo.  For,  the  vi£kory  obtained  at  Haftings  not 
being  '^'a  YiAory  over  the  nation  cone£HveIy,  bnt  only  orer 
the  perfon  of  Harold,  the  only  right  that  the  conqueror 
could  pretend  ta  acquire  thereby,  was  the  right  to  poflefs  the 
crown  of  England,  not  to  alter  the  nature  of  the  go? efnment^ 
And  therefore,  as  the  Englifli  laws  ftill  remained  in  force^ 
lie  mutl  neceflarily  take  the  crpwn  fubjed  to  thofe  laws,  and 
with  all  it's  inherent  properties  i  the  firft  and  principal  of 
which  was  it's  defcendibility.  Here  then  ¥re  muft  drop  our 
race  of  Saxon  kings^  at  kaft  for  a  while,  and  derire  our 
defcents  from  William  the  conqueror  as  from  a  new  ftock, 
who  acquired  by  right  of  war  (fuch  as  it  is,  yet  ftill  the  dn-- 
^  200  3  ftier  refort  of  kings)  a  ftrong  and  undifputed  title  to  the  in«» 
heritable  crown  of  England* 

AccoRStiMGLT  it  dcfcendcd  from  him  to  his  ions  Wil- 
liam It  and  Henry  I*  Robert,  it  muft  be  owned,  his  eldeft 
fon,  was  kept  out  of  pofTeffion  by  the  arts  and  violence  of  his 
brethren ;  who  perhaps  might  proceed  upon  a  notion,  which 
prevailed  for  feme  rime  in  the  law  of  defcents^  (chough  never 
adopted  as  the  rule  of  public  fucceffions')  that  when  the  eldeft 
Ion  was  already  provided  for,  (as  Robert  was  conftituted  duke 
of  Normandy  by  his  father's  will,)  in  fuch  a  cafe  the  next 
brother  was  entitled  to  enjoy  the  reft  of  their  father^s  inherit* 
ance.  But,  as  he  died  without  iflue,  Henry  at  laft  had  a  good 
title  to  the  throne,  whatever  he  might  have  at  firft* 

Stephen  of  Blois,  who  fucceeded  him,  was  indeed  the 
grandfon  of  the  conqueror,  by  Adelicia  his  daughter,  and 
claimed  the  throne  by  a  feeble  kind  of  hereditary  right :  not 
as  being  the  neareft  of  the  male  line,  but  as  the  neareft  male 
of  the  blood  royal,  excepting  his  elder  brother  Theobald  i 
who  was  earl  of  Blois,  and  therefore  feems  to  have  waved, 
as  he  certainly  never  iofifted  on,  fo  troublefome  and  pfeca- 

r  Male,  Hift.  C.  L.  «.  5.  S^d.  lenCW  >  See  lord  Lytdeton*s  life  of  Htom 
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rtoud  a  claim.  The  real  right  was  in  the  emprefs  Matilda  or 
Maud^  the  daughter  of  Henry  I;  the  rule  of  Aicceflion  being 
(where  women  are  admitted  at  all)  that  the  daughter  of  a 
ion  (hall  be  preferred  to  the  fon  of.  a  daughter.  Soxhat  Ste* 
phen  was  little  better  than  a  mere  ufurper ;  and  therefore  he 
rather  chofe  to  rely  on  a  title  by  eledion*^,  while  the  empreff 
Maud  did  not  fail  to  aflert  her  hereditary  right  by  the  fword: 
which  difpute  wa^  attended  with  various  fuccefs,  and  ended 
at  laft  in  the  compromife  made  at  WalHngford,  that  Stephen 
fliould  keep  the  crown,  but  that  Henry  the  fon  of  Maud 
fhoUd  fucceed  him ;  as  he  afterwards  accordingly  did« 

Heket,  the  fecond  of  that  name^  was  (next  after  his  mo* 
fher  Matilda)  the  undoubted  heir  of  William  the  conqueror; 
but  he  had  alfo  another  connexion  in  blood,  which  endeared 
him  ftill  farther  to  the  Englifli.  He  was  lineally  defcended  ^  aoi  ] 
from  Edmund  Ironfide,  the  lad  of  the  Saxon  race  of  here* 
ditary  kings.  For  Edward  the  outlaw,  the  fon  of  Edmund 
Ironfidci  had  (beCdes  Edgar  Atheling,  who  died  without  iiTue) 
a  daughter  Margaret,  who  was  married  to  Malcolm  king  of 
Scotland  i  and  in  her  the  Saxon  hereditary  right  refided.  By 
Malcolm  (he  had  feyeral  children,  and  among  the  reft  Ma- 
tilda the  wife  of  Henry  I,  who  by  him  had  the  emprefs 
Maud,  the  mother  of  Henry. II.  Upon  which  account  the  « 
Saxon  line  is  in  onf  hiflories  frequently  faid  to  have  beca 
reftored  in  his  perfon :  though  in  reality  that  right  fubfifted 
in  the  fons  of  Malcolm  by  queen  Margaret ;  king  Henry's 
|)eft  title  beipg  a^  heir  to  the  conqueror. 

From  Henry  II  (he  crown  defcended  to  his  eldeft  fon 
Richard  I,  who  dying  childlefs,  the  fright  vefted  in  his  ne- 
phew Arthur,  the  fon  of  Geoffrey  bis  next  brother :  but  John, 
the  youngeft  fon  of  king  Henry,  feifed  the  throne }  claiming, 
^s  appear^  from  his  charterSi  the  crown  by  hereditary,  right': 

k  **  Ep  Sfipbmutt  Dia  gratU  tffmfit        ^  "  mmmRtgni  Ai^Haei  fu»d  nUh  jmrt 
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that  is  to  fay,  he  was  next  of  kin  to  the  deceafed  king^  being 
his  furviving  brother :  whereas  Arthur  was  removed  one 
degree  farther,  being  his  brother's  fon,  though  by  right  of 
reprefentation  he  flood  in  the  place  of  his  father  Geoffirey. 
And  however  flimfy  this  title,  and  thofe  of  William  Rufus 
and  Stephen  of  Blois,  may  appear  at  this  diftance  to  us,  after 
the  law  of  defcents  hath  now  been  fettled  for  fo  many  cen* 
turies,  tliey  were  fufficient  to  puzzle  the  underftandings  of 
our  brave,  but  unlettered,  anceftors.  Nor  indeed  can  we 
wonder  at  the  number  of  partizans,  who  efpoufed  the  pre- 
tenfions  of  king  John  in  particular  ;  Cnce  even  in  the  reign 
of  his  father  king  Henry  II,  it  was  a  point  undetermined '; 
wbetberi  even  in  common  inheritances,  the  child  of  an  elder 
brother  fhould  fucceed  to  the  land  in  right  of  reprefentation^ 
or  the  younger  furviving  brother  in  right  of  proximity  of 
blood.  Nor  is  it  to  this  day  decided  in  the  collateral  fuccef- 
pon  to  the  fiefs  of  the  empire,  whether  the  order  of  the  ftocksj 
or  the  proximity  of  degree,  (hall  take  place '^^  However^ 
^  202  j  on  the  death  of  Arthur  and  his  (ifter  Eleanor  without  iflue, 
a  clear  and  indifputable  title  veiled  in  Henry  III  the  fon  of 
John :  and  from  him  to  Richard  the  fecond,  a  fucceflion  of 
£x  generations,  the  crown  defcended  in  the  true  hereditary 
line.  Under  one  of  which  race  of  princes  ^  we  find  it  de- 
clared in  parliament,  <<  that  the  law  of  the  crown  of  Eng« 
^<  land  is,  and  always  hath  been,  that  the  children  of  the 
**  king  of  England,  whether  bom  in  England  or  elfewhercy 
*<  ought  to  bear  the  inheritance  after  the  death  of  their  an«> 
«*  ceftors.  Which  law  our  fovereign  lord  the  king,  the  pre- 
<<  lates,  earls,  and  barons,  and  other  great  men,  together 
*<  with  all  the  commons  in  parliament  ailembled^  do  ap* 
**  prove  and  affirm  for  ever," 

Upon  Richard  the  fecond*s  refignation  of  the  crown,  he 
Laving  no  children,  the  right  refulted  to  the  iflue  of  his  grands 
father  Edward  III.  That  king  had  many  children,  beGde9 
his  elded,  Edward  the  black  prince  of  Wales,  the  father  of 
Richard  II :   but  to  avoid  confufion  I  fhall  only  mention 

i  GlanT.  /.  7.  c.  3.  1  Sut.  ^5  £dv.  UI.  ft.  >• 

k  Mod.  Un.  HUl.  vxz.  51%, 

7  diree; 


Ch,  J.  ^  Per  SDK  J.-  aoa 

three;  William  his  fecond  fon,  who  died  without  liTue  ; 
Lionel  duke  of  Clarence^  his  third  fon  ;  and  John  of  Gant^ 
duke  of  Lancaf^er^  his  fourth.  By  the  rules  of  fucceflion 
therefore  the  pofterity  of  Lionel  duke  of  Clarence  were  en- 
titled to  the  throne  upon  the  refignation  of  king  Richard  ; 
and  had  accordingly  been  declared  by  the  king,  many  years 
before,  the  prefumptive  heirs  of  the  crown  :  which  dedara** 
tion  was  alfo  confirmed  in  parliament  ™.  But  Henry  duke 
of  Lancafter,  the  fon  of  John  of  Gant,  having  then  a  large 
arm^  in  the  kingdom,  the  pretence  of  raifing  which  was  to' 
recover  his  patrimony  from  the  king,  and  to  redrefs  the  griev- 
ances of  the  fubjed,  it  was  impoflible  for  any  other  title  to  be 
aflerted  with  any  fafety  ;  and  he  became  king  under  the  title 
of  Henry  IV.  But,  as  fir  Matthew  Hale  remarks  ",  though 
the  people  unjuftly  aflifled  Henry  IV  in  his  ufurpation  of  the 
crown,  yet  he  was  not  admitted  thereto,  until  he  had  declared 
that  he  claimed,  not  as  a  conqueror,  (which  he  very  much 
inclined  td  do**,)  but  as  a  fuccefTor,  defcended  by  right  line  of 
the  blood  royal ;  as  appears  from  the  rolls  of  parliament  in 
thofetimes.  And  in  order  to  this  he  fet  up  a  ihew  of  two  titles: 
the  one  upon  the  pretence  of  being  the  firft  of  the  blood  royal  [  203  J 
in  the  entire  male  line,  whereas  the  duke  of  Clarence  left  only 
one  daughter  Philippa ;  from  which  female  branch,  hy  a  mar- 
riage with  Edmond  Mortimer  earl  of  March,  the  houlfe  of 
York  defcended  ;  the  other,  by  reviving  an  exploded  rumour^ 
firft  propagated  by  John  of  Gant,  that  Edmond  earl  of  Lan- 
caftcr  (to  whom  Henry's  mother  was  lieircfs)  was  in  reality 
the  elder  brother  of  king  Edward  I  $  though  his  parents,  on 
account  of  his  perfonal  deformity,  had  impofed  him  on  the 
world  for  the  younger  \  and  therefore  Henry  would  be  en« 
titled  to  the  crown,  either  as  fucceflbr  to  Richard  II,  in  cafe 
the  entire  male  line  was  allowed  a  preference  to  the  female  ; 
or,  even  prior  to  that  unfortunate  prince,  if  the  crown  could 
defcend  through  a  female,  while  an  entire  male  line  was 
exifting. 
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HowEVEE,  as  ID  Edward  the  third's  time  we  find  the  par- 
liament approving  and  affirming  the  law  of  the  crown,  as  be- 
fore ftated,  fo  in  the  reign  of  Henry  IV  they  a£iually  exerted 
their  right  6{  new-fettling  the  fucceflion  to  the  crown.  And 
this  was  done  by  the  ftatute  7  Hen.  IV;  c*  2.  whereby  it  is 
ena£led,  <^  that  the  inheritance  of  the  crown  and  realms  of 
<<  England  and  France,  in  all  other  the  king's  dominions, 
<<  fliall  he /ft  and  remain  '  in  the  perfon  of  onr  fovereign  lord 
*<  the  king,  and  the  heirs  of  his  body  ifliiing}"  and  prince 
Henry  is  declared  heir  apparent  to  the  crown,  to  hold  to  him 
and  the  heirs  of  his  body  ifluing,  with  remainder  to  the  lord 
Thomas,  lord  John,  and  lord  Humphry,  the  king's  fons, 
and  the  heirs  of  their  bodies  refpeftively :  which  is  indeed  no- 
thing more  than  the  law  would  have  done  before,  provided 
Henry  the  fourth  had  been  a  rightful  king.  It  however  ferves 
to  fiiew  that  it  was  then  generally  underftood,  that  the  king 
and  parliament  had  a  right  to  new- model  and  regulate  the 
fttcceffioo  to  the  crown  :  and  we  may  aUb  obferve,  with  what 
caution  and  delicacy  the  parliament  then  avoided  declaring 
any  fentiment  of  Henry's  original  title.  However  fir  Edward 
Coke  more  than  once  exprefsly  declares  \  that  at  the  time  of 
1  204  3  Puffing  this  a£l  the  right  of  the  crown  was  in  the  defcent  from 
Fhilippa,  daughter  and  heir  of  Lionel  duke  of  Clarence. 

Nevertheless  the  crown  defcended  regularly  from  Henry 
TV  to  his  fon  and  grandfon  Henry  V  and  VI ;  in  the  latter  of 
'  whofe  reigns  the  hpufe  of  York  aflerted  their  dormant  title  i 
and,  after  imbruing  the  kingdom  in  blood  and  confufion  for 
feven  years  together,  at  laft  eftabliihed  it  in  the  perfon  of  Ed« 
ward  rV.  At  his  acceflion  to  the  throne,  after  a  breach  of 
the  fucceffion  that  continued  for  three  defcents,  and  abovo 
threefcore  years,  the  di(lin£lion  of  a  Jcing  dejure  and  a  king 
defoBo  began  to  be  firft  taken  \  in  order  to  indemnify  fud^ 
as  had  fubmitted  to  the  late  eftablifhrnent,  and  to  provide  fot 
the  peace  of  the  kingdom  by  confirming  all  honours  conferred 
axul  all  aAs  done,  by  thqfc  who  were  now  called  the  uf urpers> 
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not  tendinp  to  the  dilheriroa  of  the  rightful  heir.  In  ftatute 
X  £dw«IV^.  c.  I.  the  three  Henrys  sm:c  ftiled,  <<  late  king«  of 
*^  England  fucceilively  iadede,  and  not  of  ryght.*'  And»  in  all 
the  chatters  which  I  have  met  with  of  king  Edward,  where* 
ever  he  has  occaGon  to  fpeak  of  any  of  the  line  of  Lancafter, 
be  calls  them  ^  nu^  defoBa^  et  non  dejwrt^  ngis  Angluu^ 

Edward  IV  left  two  fons  and  a  daughter ;  the  eldeft  of 
which  fonSf  king  Edward  V^  enjoyed  the  regal  dignity  for  « 
very  fliort  time,  and  was  then  depofed  by  Richard  his  unna- 
tural uncle,  who  immediately  ufurped  the  royal  dignity;  hav- 
ing previouily  infinuated  to  the  populace  a  fufpicion  of  baf- 
tardy  in  the  children  of  Edward  IV,  to  make  a  (hew  of  fome 
hereditary  title :  after  which  he  is  generally  believed  to  havC 
murdered  his  two  nephews ;  upon  whofe  death  the  right  of 
the  crown  devolved  to  their  filler  Elizabeth. 

The  tyrannical  reign  of  king  Richard  III  gave  occafion  to 
Henry  earl  of  Richmond  to  aiiert  his  title  to  the  crown.  A 
title  the  mod  remote  and  unaccountable  that  was  ever  fet  up, 
and  which  nothing  could  have  given  fuccefs  to,  but  the  uni* 
verfal  deteftation  of  the  then  ufurper  Richard.  For,  befides 
that  he  claimed  under  a  defcent  from  John  of  Gant,  whofe 
title  was  now  exploded,  the  claim  (fuchas  it  was)  was  through 
John  earl  of  Somerfet,  a  bailard  fon,  begotten  by  John  of 
Gant  upon  Catherine  Swinford.  It  is  true,  that,  by  an  ad;  |^  20;  ] 
cf  parliament  20  Ric.  II,  this  fon  was,  with  others,  legiti- 
mated and  made  inheritable  to  all  lands,  offices,  and  dignities,  ^ 
as  if  he  had  been  bom  in  wedlock :  but  (lill,  with  an  exprefs 
refervation  of  the  crown,  **  excepta  dignitaU  regali  \" 

NoTwiTHSTiT^DTNG  all  this,  immediately  after  the  batth 
of  Bofworch-field,  he  aflumed  the  regal  dignity ;  the  right 
of  the  crown  tlien  being,  as  fir  Edward  Coke  exprefsly  de- 
clares %  in  Elizabeth,  eldeft  daughter  of  Edward  IV :  and 
his  poflefnon  was  eftablidied  by  parliament,  holden  (he  firft 
year  of  his  reign.    In  the  a£l  for  which  purpofe,  the  parlia* 
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ment  feems  to  have  copied  the  caation  of  their  predeceflbrs  in 
the  reign  of  Hciiry  IV :  and  therefore  (as  lord  Bacon  the 
hiftorian  of  this  reign  obfenres)  carefully  avoided  anyrecog* 
nition  of  Henry  VIFs  right,  which  indeed  was  none  at  all  ; 
and  the  king  would  not  have  it  by  way  of  new  law  or  ordi- 
nancC)  whereby  a  right  might  feem  to  be  created  and  conferred 
upon  him  \  and  therefore  a  middle  way  was  rather  chofen^ 
by  way  (as  the  noble  hiftorian  exprtffies  it)  of  eJlaHi/bmmt^ 
and  that  under  covert  and  indifferent  words,  "  that  the  in- 
<*  heritance  of  the  crown  fliould  reftj  remain^  and  abide  in 
«  king  Henry  VII  and  the  heirs  of  his  body  :**  thereby  pro- 
viding for  the  future,  and  at  the  fame  time  acknowleging  his 
prefent  pofieflion  ;  but  not  determining  either  way,  whether 
that  poflTeflion  was  de  jure  or  de  fa&o  merely.  However,  he 
foon  after  married  Elizabeth  of  York,  the  undoubted  heirefs 
of  the  conqueror,  and  thereby  gained  (as  fir  Edward  Coke 
declares')  by  much  his  beft  title  to  the  crown.  Whereupon 
the  z€t  made  in  his  favour  was  fo  much  difregarded,  that  it 
never  was  printed  in  our  (tatute  books. 

Henry  the  eighth,  the  iflue  of  this  marriage,  fucceeded  to 
the  crown  by  clear  indifputable  hereditary  right,  and  tranfl 
mitted  it  to  his  three  children  in  fuccelTive  order.  But  in 
his  reign  we  at  feveral  times  find  the  parliament  bufy  in  re- 
gulating the  fuccelTion  to  the  kingdom.  And,  fir  ft,  by  fta- 
[  ao6  ]  tute  25  Hen.  VIII.  c.  12.  which  recites  the  mifchiefs  which 
have  and  may  enfue  by  difputed  titles,  becaufc  no  ijfixitGt  and 
fubftantial  provifioii  hath  been  made  by  law  concerning  the 
fucceilion  ;  and  then  enads,  that  the  crown  (hall  be  entailed 
to  his  majefty,  and  the  fons  or  heirs  male  of  his  body;  and 
in  default  of  fucli  fons  to  the  lady  Elizabeth  (who  is  declared 
to  be  the  king's  eldeft  ifTue  female,  in  exclufion  of  the  lady 
Mary,  on  account  of  her  fuppofed  illegitimacy  by  the  divorce 
of  her  mother  queen  Catherine)  and  to  the  lady  Elizabeth's^ 
heirs  of  her  body ;  and  foou  from  iffue  female  to  ifTue  female^ 
.  and  the  heirs  of  their  bodies,  by  courfe  of  inheritance  accord- 
iog  to  their  ages,  as  the  crown  of  England  hath  been  accuftomed 
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and  ought  to  go,  in  cafe  where  there  be  heirs  female  of  tbe 
fame :  and  In  default  of  iflae  female,  then  to  the  king's  right 
heirs  for  ever.  This  fingle  ftatute  is  an  ample  proof  of  all 
the  four  poiitions  we  at  firft  fet  out  with. 

But,  upon  the  king's  divorce  from  Ann  Boleyn,  this  fta» , 
tute  waSt  with  regard  to  the  fettlement  of  the  crown,  repeal- 
ed by  ftatute  28  Hen.  VIO.  c.  7.  wherein  the  lady  Elizabeth 
is  alfo,  as  well  as  the  lady  Mary,  baftardized,  and  the  crown 
fettled  On  the  king's  children  by  queen  Jane  Seymour,  and 
his  future  wives ;  and,  in  defe£l  of  fuch  children,  then  witli 
this  remarkable  remainder,  to  fuch  perfons  as  the  king  by 
letters  patent,  or  laft  will  and  teftament,  (hould  limit  and 
appoint  the  fame.  A  vaft  power ;  but  notwithftanding,  as 
it  was  regularly  vefted  in  him  by  the  fupreme  legiilative  au- 
thority, it  was  therefore  indifputably  valid.  But  this  power 
was  never  carried  into  execution  |  for  by  ftatute  35  Hen. 
VIII.-  c.  1.  the  king's  two  daughters  are  legitimated  again, 
and  the  crown  is  limited  to  prince  Edward  by  name,  after  that 
to  the  lady  Mary,  and  then  to  the  lady  Elizabeth,  and  the 
heirs  of  their  refpe^ve  bodies ;  which  fucceflion  took  efft£k- 
ilccordingly,  being  indeed  no  other  than  the  ufual  courfe  of' 
the  law,  with  regard  to  the  defcent  of  the  crown. 

But  left  there  (hould  remain  any  doubt  in  the  minds  o£ 
the  people,  through  this  jumble  of  a£is  for  limiting  the  fuc« 
cef&on,  by  ftatute  i  Mar.  ft.  a.  c.  i.  queen  Mary's  hefcdi* 
tary  right  to  the  throne  is  acknowleged  and  reqognized  in  [  207  3 
thefe  words :  <*  the  crown  of  thefe  realms  is  nsoft  lawfully, 
<<  juftly,  and  rightly  defcended  and  come  to  the  queen's 
*<  highnefs  that'  now  is,  being  the  very,  true,  and  undoubt* 
<<  ed  heir  and  inheritrix  thereof."  And  again,  upon  the 
queen^s  marriage  with  Philip  of  Spain,  in  the  ftatute  which 
jetties  the  preliminaries  of  that  match  t>  the  hereditary  right 
to  the  crown  is  thus  aflerted  and  declared :  ^<  as  touching  the 
'^  right  of  the  queer's  inheritance  in  the  realm  and  domi- 
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^^"fliori^  of  Eogbdjdi  the  childr^,  whether  male  or  female^ 
^'  (hall  fucceed  in  them,  according  to  the  known  laws,  fta-* 
^^  tutef  9  and  cuftoms  of  die  fame."  Which  determinatioo  of 
the  parliamenti  that  the  fuccefiion^a// continue  in  the  ufual. 
courfe,  feems  tacitly  to  imply  a  power  of  new-modelling  and 
altering  it^  in  cafe  the  legiflatu^e  had  thought  proper. 

On  queen  Elizabeth's  «cceflion,  her  right  ia  recognized  in 
ftill  ftrongcr  terms  th;fn  her  fiftet  s  *,  the  parliament  acknow- 
leging «,  *'*  that  the  queen's  highnefs  isi  and  in  yesy  deed 
**  and  of  mod  mere  right  ought  to  be,  by  the  laws  of  God, 
^*  and  the  laws  and  ftatutes  of  this  realm,  out  moft  lawful 
'<  and  rightful  fovcreign  liege  lady  and  que^ii^  and  that 
**  her  highnefs  is  rightly,  lineally^  and.  lawfully  defpeftded 
'^  and  come  of  the  blood  royal  of  this  realm  of  England  s 
<*  in  and  to  whofe  princely  perfoui  and  to  the  heirs  of  h^t 
<(  body  lawfully  to  be  \>tgotltn,  after,  her,  the.  imperial 
*<  crown  and  dignity,  of  this  realm  doth  belong."  And  in 
the  fame  reign,  by  j(jt.atute  13  £liz.  x.  j.  we  find  the  right 

'  of  parliamc^^  to  direc):  the  fucceOion  o^  the  crown  aiTcrtedia 
the  mod  explicit  words.  <<  If  any  perfon  (hall  hold,  af- 
<'  firm,  or  maintain  that  the  cppa|pqn  laws  of  this  realm» 
*'  not  altered  by  parliament,  ought  not  to  diref^  the  right 
••  of  the  crown  of  England  5  or  that  the  queen's  majefty, 
**  with  and  by  the  Mxthoiity  of  ptrliameot,  is  not  able  to 
*f  make  laws  and  ftatutes  pf  fufficient  force  and  validity,  to 
<<  .limit  and  bind  the  crown  of  this  realm,  and  the  deCcent, 

~  ^  limitation,  inheritance,  and  government  thereof  ;—>fttcli 

'^  perfon,  fe -holding,  affirming,  or  maintaining,  (hall,  during 

[  208  ]  <^  the  life  of  thp  qtieen,  be  guiUy  of  high  treafon^  and  after 

<<  berdeceafe  fliail  be  guilty  of  a  mifdemefnor,  and  forfeit 

^  his  goods  and  chattels." 

On  the  dc^th  of  queen  Elizabeth;  without  IfTue,  the  lin^ 
of  Henry  VIII  bt;came  extin£t.  It  therefore  became  necef* 
fary  to  recur  to  the  other  ilTue  of  Henry  VII  by  Efizabeth  of 
York  his  queen  ^  whofe  eldeft  daughter  Margaret  having 
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msmried  James  IV  king  of  Scotland,  king  James  the  fixth  of 
Scotland,  and  of  England  the  firft,  was  the  lineal  defcendant 
from  that  alliance.     So  that  in  his  perfon,  as  clearly  as  in 
Henry  VIII,  centered  all  the  claims  of  different  competitors, 
from  the  conqueft  downwards,  he  being  indifputabljr  the 
lineal  heir  of  the  conqueror.     And,  what  b  ftill  moie  re- 
inarkable,  in  his  perfon  alfo  centered  the  right  of  the  Saxon 
monarchs^  which  had  been  fufpended  from  the  conqueft  till 
his  ^accefFion.  .  Fori  as  was  formerly  obfenred,  Margaret 
the   filler  of  Edgar  Atheling,  the  daughter  of  Edward  the 
outlaw,  and  grand-daughter  of  king  Edmund  Ironfide,  wa« 
the   perfon   in   whom    the  hereditary  right  of  the  Saxon 
kings,  fiippoling  it  not  aholiffied  by  the  conqueft,  refided.  . 
She'  married  Malcolm  king  of  Scotland ;  and  Henry  II,  by 
a  dffcent  from  Matilda  their  daughter,  is  generally  called 
the  reftorer  of  the  Saxon  line.  But  it  muft  be  remembered, 
that. Malcolm   by  his  ^xon  queen' had  ibns  as  well  as 
daughters;  and  that  the  royal  family  of  Scotland  from  fhat 
time  xlownwards  )Bv«re  the  offspring  of  Malcolm  and  *Mar-> 
garet.'    Of  this  royal  family  king  James  the  firft  \v^s  the 
dire£l>  lineal  heir,  and  therefore  united  in  his  perfon  every 
poffible  claim  by  hereditary  right  to  the  Eng1i(h  as  well  as 
Scottlfli  throne,  beiog  the  heir  both  of  Egbert  and  Williatn 
the  conqueror.  "    , 

And  it  is  no  WQnder  that  a  prince  of  more  leariiing-  than 
wifdomj  who  pould  deduce  ap  hereditary  title  for  niof^  jths^n 
eight  hundred  years,  fliould  eafily  be  taught  by  the  flatJiefisr^ 
of  the  times,  to  believe  there  was  fomcthing  divine,  fpt^s  « 

righty  and  that  the  finger  of  ^Providence  was  vifible  in  it's 
prefervation.     Whereas,  though  a   wife  inftitution,  it  was  [  209  ] 
deafly  a  human  iriftitution  ;  and  the  right  inheren{.ij>  h,ip^ 
no  natural,  but  a  poGtive  right.     And  in  this  and  no  othei 
light  was  it  taken  by  the  Eaglifli  pariiament  (2)^  wha  by 

(2)  It  is  difflcult  to  fay  in  what  Kght  it  was confidered  by  that 

parliimieiit^  wbicb/  in  the  preamble  to  the  ftatute,  declares  with 

naufeous  pedantry,  that  V  upo"  ^bc  ktio^s  of  Ibtir  hctrts  tbey 

•.,  ,  T  a  «  agnife 
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ftatute  I  JaCi  I.  c.  i  •  did  *<  recognise  and  acknowlcge  that 
*<  immediately  upon  the  diflblution  and  deceafe  of  Elizabeth 
*<  late  queen  of  England,  the  imperial  crown  thereof  did  by 
**  inherent  birthright,  and  lawful  and  undoubted  fucceilion, 
*'  defcend  and  come  to  his  moft  excellent  majefty,  as  being 
^*  lineally,  juftlyi  and  lawfully,  next  and  fole  heir  of  the 
^<  blood  royal  of  this  realm.**  Not  a  word  here  of  any  right 
immediately  derived  from  heaven :  which,  if  it  exifted  any 
where,  muft  be  fought  for  among  the  abmgims  of  the  iflandj 
the  ancient  Britons;  among  whofe  princes  indeed  fome 
have  gone  to  fearch  it  for  him  ^« 

But  wild  and  abfurd  as  the  doftrine  of  divine  right  moft 
undoubtedly  is,  it  is  ftill  more  aftonUhing,  that  when  fo 
many  human  hereditary  rights  had  centered  in  this  king,  hia 
fon  and  heir  king  Charles  the  firft  fhould  be  told  by  thofe  in- 
famous judges  who  pronounced  hb  unparalleled  fentencej 
that  he  was  an  ele£tive  prince }  eleded  by  his  people,  and 
therefore  accountable  to  them,  in  his  own  proper  perfon,  Ujit 
his  condud«  The  confufion,  inftability,  and  madnefe,  which 
followed  the  fatal  cataftrophe  of  that  pious  and  unfortunate 
prince,  will  be  a  (landing  argument  in  favour  of  hereditary 
monarchy  to  all  future  ages }  as  they  proved  at  laft  to  the 
then  deluded  people :  who,  in  order  to  recover  that  peace  and 
happinefs  which  for  twenty  years  together  they  had  loftj.  in 
a  folemn  parliamentary  convention  of  the  ftates  reftored  the 
right  heir  of  the  crown.  And  in  the  proclamation  for  that 
purpofe,  which  was  drawn  up  and  attended  by  bothhoofesS 
they  declared,  <<  that,  according  to  their  duty  and  allegi* 
*<  ance,    they  did  heartily,  joyfully,  and  unanimouOy  ac* 

V  Elisabeth  of  York,  the  mother  of  Gladys  only  fiAtr  to  UvftUia  «p  Jor* 

^«CCA  Margaret  of  Scotland,  was  hcirefi  werth  the  |^ty  bad  the  tnie  right  to  the 

•f  tbe  hoofe  of  Mortimer.    And  Mr.  principality  of  Wales.    Hift.  Eng.  Q. 

Carts  obftrrss,  that  the. hoofesfMor.  705. 
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«  agnife  their  conflant faiths  obcdiencei  andfeyalty  to  &isniajeft)^ 
<^  aad  his  royal  progeny/* 

<<  knowtegc 


^  jcnQwkge  $ui(I  proclaiin,  thsit  immediatt If  upon  the  de* 

^f  ceafie  of  our  late  fovereign  lord  king  Charles,  the  imperial  [  2I0  j 

**  ^rown  of  thefe  realms  did  by  inherent  birthright  and  law* 

^  ful  and  undoubted  fucceflion  defcend  and  come  to  his  mod 

^^  excellent  majefty  Charles  the  fecqnd,  as  being  lineally, 

<^  jttftlyi  and  lawfully,  next  heir  of  the  blood  royal  of  this 

^*  realm :  and  thereunto  ^y  mod  humbly  and  faithfully 

'*  did  fubmit  and  obli j;e  themfeWes^  their  heirsi  and  poftcrity 

^'  for  ever,'* 

Thus  I  think  It  clearly  appears,  from  the  higheft  autho- 
rity this  nation  is  acquainted  with,  that  the  crown  of  Eng- 
land hath  been  erer  an  hereditary  crown ;  though  fubje£i  to 
limitations  by  parliament.  The  remainder  of  this  chapter 
will  conQft  principally  of  thpfe  inftances,  wherein  the  parlia- 
ment has  aflerted  or  ezerclfed  this  right  of  altering  and  limif^ 
ing  the  fucceffion }  ^  right  which,  we  have  feen,  was  before 
exercifed  and  aflerted  in  the  reigns  of  Henry  IV,  Ifenry  VI(, 
iienry  VlII^  queen  Mar^,  and  c^ueen  Elizabeth* 

The  firft  inftance^  Iti  point  of  tinae.  Is  the  famous  bill  of 
exclufion,  which  raifed  fuch  a  ferment  in  the  latter  end  of  thp 
reign  of  king  Charles  the  fecond.  It  is  well  known  that  th^ 
purport  of  this  bill  was  tp  have  fet  afide  the  king's  brother 
and  prefuniptive  heir|  the  duke  of  York^  from  the  fucceffion, 
on  the  fcore  of  hi§  being  a  papift^  that  it  pafled  the  houfe  of 
commons,  but  was  reje£led  by  the  lords ;  the  king  having 
alio  declared  beforehand^  that  he  never  would  be  brought  tq 
confent  to  it.  And  from  this  tranfa£lion  we  may  colle£t  two 
fhings :  i«  That  the  crown  was  univerfally  acknowleged  to 
be  hereditary;  and  the  inheritance  indefea(ib|e  uplcfs  by 
parliament;  elfe  it  had  beefi  needlefs  (o  prefer  fuph  a  b\ll. 
Z.  That  the  parliaxpent  had  a  power  to  have  defeated  the  inr 
heritanee :  elfe  /uch  a  bill  had  been  inefFeduaL  The  com- 
mons acknowleged  the  hereditary  right  then  fubfifting ;  and 
the  lords  did  not  difpute  the  power,  but  merely  the  propriety,  ^ 

of  an  exclufion.    However,  as  the  bill  took  no  effefl,  king 
James  the  fccond  fuccecdcd  to  the  th^oi^e  of  bis  ancc(loj$  \ 

.T3  and 
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abd  might  have  enjoyed  it  during  the  remainder  of  his  life, 
but  for  bis  own  infatuated  condnft»  which  (with  other  coh- 
emtiag  circumftancesj  brought  on  the  revolntion-  in  i<$68. ' ' 

[[  2X1  ]  Th^  true  ground  and  principle,  upon  which  that  memo- 
rable event  proceeded,  was  an  entirely  new  cafe  in  politics, 
which  had  never  before  happened  in  our  hiftory;  the  abdica- 
'  tion  of  the  reigning  monarch,  and  the  vacancy  of  the  throue 
thereupon.  It  was  not  a  defeazance  of  the  right  of  fuccef- 
fion,  and  a  new  limitation  of  the  crown,  by  the  king  and  both 
'houfes  of  parliament:  it  was  the  a£t  of  the  nation  alone,  upon 
a  conviction  that  there  was  no  king  in  being.  For  in  a  full 
aflembly  of  the  lords  and  commons,  met  in  a  convention  upon 
the  fuppofition  of  this  vacancy,  both  houfcs  ^  came  to  this 
refolution;  <<  that. king  James  the  fecond,  having  endeavoured 
**  to  fubvcrt  the  conflitution  of  the  kingdom,  by  breaking 
**  the  original  contract  between  king  and  people ;  and,  by 
<*  the  advice  of  jefuits  and  other  wicked  perfons,  having  vio- 
^^'lated  the  fundamental  laws;  and  having  withdrawn  him* 

.  <<  felf  out  of  this  kingdom ;  has  abdicated  the  government, 

**  and  that  the  throne  is  thereby  vacant.*'  Thus  ended  at 
once,  by  tliis  fudden  and  unexpedled  vacancy  of  the  throne, 
the  old  line  of  fucceflion  ;  which  from  the  conquefl  had  lafl- 
cd  above  fix  hundred  years,  and  from  the  union  of  the  hep- 
tarchy in  king  Egbert  almoft  nine  hundred.  The  fa£ts  them* 
felves  thus  appealed  to,  the  king's  endeavour  to  fubvert  the 
conflitution  by  breaking  the  original  contra£l,  his  violation 
of  the  fundamental  laws,  and  his  withdrawing  himfcif  Qut  of 
the  kingdom,  were  evident  and  notorious  :  and  the  confe- 
quences  drawn  from  thefe  fa£)s  (namely,  that  they  amounted 
to  an  abdication  of  the  government  \  whigh  abdication  did 
not  afFe(2  only  the  perfon  of  the  king  hknfelf,but  alfo  a,ll  his 
heirs,  and  rendered  the  throne  abfolutely  and  completely  va- 
cant) it  belonged  to  our  ancedors  to  determine (3).  For,  when* 

J  Com.  Joym.  7  Feb.  1688. 


(3)  The  convention  in  Scotland  drew  the  feme  conclufign,  vie, 
the  vacancy  of  the  throne,  from  premifes  and  in  language  much 
.more  bold  and  intelligible.    The  myftery  of  the  declaration  of  the 

EngUlh 
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ever  a  queftion  arxfcs  between  the  focicty  at  large  and  any 
magiftratc  vefted  with  powers  >originally  delegated  by  that 
focicty,  it  muft  be  dTccidcd  by  the  voice  of  the  focicty  itfelf : 
there  is  not  upon  earth  any  other  tribunal  to  refort  to.  And 
that  thefe  coiifcqucnces  were  fairly  deduced  from  thefe  hfks, 
our  ancedors  have  folemnly  determined,  in  a  full  parliament- 
ary convention  reprefenting  the  whole  focicty.  The  reafons 
upon  which  they  decided  may  be  found  at  large  in  the  par-  C  212  3 
liamentary  proceedings' of  the  times;  and  may  be  matter  o£ 
inftruftive  amufement  for  us  to  contemplate,  as  a  fpecula- 
tive  point  of  hiftory.  But  care  mud  be  taken  not  to  carry 
this  inquiry  farther,  than  merely  for  inftruftion  or  amufe- 
ment. The  idea,  that  the  confciences  of  pofterity  were  con- 
cerned in  the  re£litude  of  their  ancedors'  deciflops,  gave 
birth  to  thofe  dangerous  political  hereflee,  .which  fo  long  dif- 
tra£):ed  the  (late,  but  at  length  axe  all  happily  ^xtinguifhed* 
I  therefore  rather  chufe  to  cohfidcr  this  great  political  mea- 
fure  upon  the  folid  footing  of  authority,  than  to  reafon  in 
it's  favour  from  it's  juftice,  moderatfon,  and  expedience:  be- 
caufe  that  might  imply  a  right  of  diffenting  or  revolting  from 
it,  in  cafe  we  fliould  think  it  to  have  been  unjuft,  opprcffivc, 
or  inexpedient.  "Whereas,  our  anceftors  having  mod  indif- 
putably  a  competent  jurifdi£tion  to  decide  this  great  and  in>» 
portant  quedion,  and  having  in  fa£l  decided  it,  it  is  now  be- 
come our  duty  at  this  didance  of  time  to  acquiefce  in  tlieir 
- y     I  I      ■ '       .  ■        I  I II   I        II 

Englifh  convention,  betrays  that  timidity  which  it  was  intended 
to  conceal,  "  The  cftates  of  the  kingdorn  of  Scotland  find  and 
•*  declare,  that  king  James  feventh,  being  a  profefled  papid,  did  ' 
**  afTurtie  the  royal  power,  and  aded  as  a  king,  without  ever 
"  taking  the  ohth  required  by  law ;  and  had,  by  tlic  advice  of 
'*  evil  and  wicked  counfcllors,  invaded  the  fundamental  conditu- 
**  tion  of  this  kingdom,  and  altered  it  from  a  legal  and  Kmitcd 
♦*  monarchy  to  an  arbitrary  defpot  ic  power;  and  had  governed 
**  the  fame  to  the  fubveriion  of  the  proteftant  religion  and  viola- 
**  tion  of  the  laws  and  Hberties  of  the  nation,  inverting  sll  the 
•*  ends  of  government,  whereby,  he  had  fortfaulied  the  crown, 
•*  and  the  throne  was  become  vacant."  TyndaU  71.  FaU  Coni. 
of  Rapln^ 

T4  detcr^ 
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.determination  ^  being  born  under  that  eftabli(hment  vhich 
was  built  upon  this  foundation^  and  obliged  by  every  ^e^ 
religious  as  well  as  civilj  to  maintain  it. 

BuTy  while  we  reft  this  fundamental  tranfaAion,  in  point 
of  authority,  upon  grounds  the  leaft  liable  to  cavil,  we  are 
bound  both  in  juftice  and  gratitude  to  add»  that  it  was  con- 
duced with  a  temper  and  moderation  which  naturally  arofe 
from  it's  equity ;  that,  however  it  might  in  fome  refpeds  go 
beyond  the  letter  of  our  anticnt  laws,  (the  reafon  of  which 
will  more  fully  appear  hereafter  %)  it  was  agreeable  to  die 
fpirit  of  our  conftitution^  and  the  rights  of  human  nature  j 
and  that  though  in  other  points  (owing  to  the  peculiar  circum- 
ftances  of  things  and  perfons)  it  was  not  altogether  fo  perfeA 
as  might  have  been  wifhed^  yet  from  thence  a  new  aera  com- 
menced, in  which  the  bounds  of  prerogative  and  liberty  have 
1)een  better  defined,  the  principles  of  government  more  tho« 
roughly  examined  and  underftood,  and  the  rights  of  the  fub- 
]t(k  more  explicitly  guarded  by  legal  provifions,  than  in  any 
other  period  of  the  Englilh  hiftory .  In  particular  it  is  worthy 
C  213  ]  obfervation  that  the  convention,  in  this  their  judgment, 
Avoided  with  great  wifdom  the  wild  extremes  into  which  the 
▼ifionary  theories  of  fome  zealous  republicans  would  have 
led  them.  They  held  that  this  mifconduft  of  king  James 
amounted  to  an  endeavour  to  fubvert  the  conftitution  %  and 
not  to  an  a£lual  fubverfion,  or  total  difTolution,  of  the  govern- 
ment, according  to  the  principles  of  Mr.  Locke*:  which 
would  have  reduced  the  fociety  almoft  to  a  ftate  of  nature; 
would  have  levelled  all  diftin£tions  of  honour,  rank,  offices, 
and  property ;  would  have  annihilated  the  fovcreign  power, 
and  iiiconfequence  have  repealed  allpofitive  laws;  and  would 
have  left  the  people  at  liberty  to  have  ere£led  a  new  fyftem  of 
ilate  upon  a  new  foundation  of  polity.  They  therefore  very 
prudently  voted  it  to  amount  to  no  more  than  an  abdication 
of  the  government,  and  a  confequent  vacancy  of  the  throne ; 
whereby  the  government  was  allowed  to  fubGft,  though  the 

%  See  cbip*  7.  •  oa  Gov*  p.  ^.  c.  19. 
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pxecutire  magiftrate  vas  gonCi  aii4  the  kingly  office  to  rev 
inaixi)  though  king  James  wa$  no  longer  king  \  And  thus 
the  conftitutiop  was  kept  eiiti^,-  which  upon  every  found 
principle  of  govenun^t  miift  otberwife  have  fallen  to 
pieces,  had  fo  principal  and  conftiti^ent  si  p^rt  as  the  royal 
authority  been  a)>ol|ihed9  a;r  even  fufpcnded* 

This  fingle  poftuIatuiPi  the  vacancy  of  the  throne^  being 
once  eftabliftied,  the  reft  that  was  then  done  followed  almoft 
of  courfe.  For,  if  the  throne  be  at  any  time  vacant  y  (which 
may  happen  by  other  means  befides  that  of  abdication ;  as  if 
idl  the  blood  royal  ihould  fail)  without  any  fucceflbr  appoint- 
ed by  parliament ;)  if,  I  fay,  a  vacancy  by  any  means  what- 
foever  fliould  happen,  the  right  of  difpofing  pf  this  vacancy 
feems  naturally  to  refult  to  the  k)rd8  and  commons,  the  truf« 
tees  and  reprefentatives  of  the  nadon  (4}.  For  there  are  no 
other  hands  in  which  it  can  fo  properly  be  intrufted ;  and  there 
is  a  necefldty  of  it's  being  intrufted  fomewhere,  elfe  the  whole 
frame  of  government  muft  be  diflblved  and  periQi.  The  lords 
and  commons  having  therefore  determined  this  main  funda- 
mental article,  that  there  was  a  vacancy  of  the  throne,  they 
proceeded  to  fill  up  that  vacancy  in  fuch  manner  as  they 
judged  the  moft  proper.  And  this  was  done  by  their  declara-  [;  214  3 
tion  of  12  February  1688S  in  the  following  mannei :  <<  that 
^<  William  and  Mary,  prince  and  princefs  of  Orange^  be^^ 
**  and  be  declared  king  and  queen,  to  hold  the  crpwn  ^nd 
**  royal  dignity  during  their  lives,  and  the  life  of  (he  fur- 

b  Lair  of  forfeit.  izS,  219,  «  Coakjoarn.  11  Feb.  z6S8. 


(4)  The  preamble  to  the  hill  of  rights  cxprefsly  declares,  that 
**  the  lords  fpiritual  and  temporal  and  common^,  alTenibled  at  Weft- 
f^  pujifter  lawfully,  fully  and  freely  reprefent  all  the  eftates  of  the 
••  people  of  this  realm."  The  lords  are  not  lefs  the  truftees  and 
guardians  of  their  country,  than  the  members  of  the  houfe  of 
commons.  It  was  juflly  faid,  when  the  royal  prerogatives  were 
fufpended  during  his  majefly's  illnefs,  '<  that  the  two  houfes  of 
**  parliament  wer«  the  organs  by  which  the  people  expr^lTed  their 
•♦  will.*' 

6  «*  vivor 
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••  vivor  of  them  ;  and  tftat  tfic  folc  and  full  excrcifc  of  the 
•«  regal  power  be  only  in,  and  executed  fey,  the  faid  prince 
**  of  Orange,  in  the  names  of  thcrfaid  prince  ffnd  princefs, 
•*  dming  their  joint  lives  i  zbA  after  their  deceafes  the  faid 
•*  crown  and  royal  dignity  to  be  to  the  heffs  of  the  body  of 
*<  the  faid  princefs ;  and  for  default  of  fach  iflne  to  the 
*^  princefs  Anne  of  Denmark  and  the  heirs  of  her  body;  and 
<<  for  default  of  fuch  iflue  to  the  heirs  of  the  body  of  the  faiJ 
«*  prince  of  Orange." 

*  Perhaps,  upon  the  principles  before  eftablifhed,  the  con- 
rention  might  (If  they  pleafed)  haVe  verted  the  regal  dignity 
in  a  family  entirely  new,  and  ftrangers  to  the  royal  blood  : 
but  they  were  too  well  acquainted  with  the  benefits  of  here- 
ditary fucceffion^  and  the  influence  which  it  has  by  cuftom 
over  the  minds  of  the  peopJe,  to  dejiart  any  farther  from  the 
antient  line  than  tempotary'neceflity  and  felf-prefervation 
required.  They  therefore  fettled  the  crown,  firft  on  king 
William  and  queen  Mary,  king  James's  eldeft  daughter,  for 
their  joint  lives  ;  then  on  the  furvivor  of  them  ;  and  then  on 
Ae  iflue  of  queen  Mary :  upon  failure  of  fuch  iflue,  it  was 
limited  to  the  princefs  Anne,  king  James's  fecond  daughter, 
and  her  iifue  ;  and  laftly,  on  failure  of  that  to  the  iflue  of 
king  \Villiam,  who  was  the  grandfon  of  Charles  the  firft,  and 
nephew  as  well  as  fon- in-law  of  king  James  the  fecond,  being 
the  fon  of  Mary  his  cldcft  filler.  This  fcttlement  included 
all  the  proteflant  pofterity  of  king  Charles  I,  except  fuch  other 
iifue  as  king  James  might  at  any  time  have,  which  wns  to- 
tally omitted,  through  fear  of  a  popiih  fucceflion.  And  tliis 
Older  of  fucceflion  took  eSt(k  accordingly. 

These  three  princes  therefore,  king  William,  queen 
Mary,  and  queeti  Anfie,  did  not  take  the  crown  by  hereditary 
right  or  defcetit^  but  by  way  of  donation  ox  pur  chafe  ^  as  the 
C  ^15  1  lawyers  call  it  5  by  which  they  mean  any  method  of  acquir- 
ing an  cftate  otherwife  than  by  defcent.  The  new  fettle- 
ment  did  not  merely  coniift  in  excluding  king  James,  and 
the  perfon  pretcnd-^d  to  be  prince  of  Wales,  and  then  fufl^n- 

ing 
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ing  the  crown  to  defcend  in  the  old  hereditary  channel:  for 
the  ufual  courfe  of  defcent  was  in  fome  inftances  broken 
through ;  and  yet  the  convention  ftill  kept  it  in  their  eye^  and 
paid  a  great,  though  not  total,  regard  to  it.  Let  us  fee  how 
the  fucceflion  would  have  ftood,  if  no  abdication  had  hap- 
pened, and  king  James  had  left  no  other  iflue  than  his  twb 
daughters  queen  Mary  and  queen  Anne.  It  would  have  ftood 
thus:  queen  Mary  and  her  iflue ;  queen  Anne  and  her  iflue ; 
king  William  and  h!s  iflue.  But  we  may  remember,  that 
queen  Mary  was  only  nominally  queen,  jointly  with  her 
hufband  king  William,  who  alone  had  the  regal  power ;  and 
king  Williacn  was  perfonally  preferred  to  queen  Anne,  though 
his  iflue  was  poflponed  to  hers.  Clearly  therefore  thefe 
princes  were  fucceflively  in  pofleffion  of  the  crown  by  a  title 
different  from  the  ufual  courfe  of  defcent. 

It  was  towards,  the  end»of  king  William's  reign,  when  all 
hopes  of  any  furviving  iflue  from  any  of  thefq  princes  died 
with  the  duke  of  Gloucefter,  chat  the  king  and  parliament 
thought  it  neceflary  again  to  exert  their  power  of  limiting; 
and  appointing  the  fucceflion,  in  order  to  prevent  another 
vacancy  of  the  t];irone  ^  which  mud  have  eofued  upon  their 
deaths,  as  no  farther  provifion  was  made  at  the  revdution^  * 
than  for  the  iffue,  of  queen  Mary,  queen  Anne,  and  king 
William.     The  parliament  had  previoufly  by  the  ftatute  of 
1  W.  &  M.  ft.  2.  c.  2.  ena£led,  that  every  perfon  who  (hould 
be  reconciled  to,  or  hold  communion  with,  the  fee  of  Rome» 
ihould  profefs  the  popifli  religion,  or  fliould  marry  a  papift» 
(hould  be  excluded  and  for  ever  incapable  to  inherit,  poflefs, 
or  enjoy  the  crown  ^  and  that  in  fuch  cafe  the  people  ihould 
be  abfolved  from  their  allegiance,  and  the  crown  ihould  de- 
fcend to  fuch  perfons,  being  proceftants,  as  would  have  inhe- 
rited the  fame,  in  cafe  the  perfon  fo  reconciled,  holding  com- 
munion, profefling,  or  marrying,  were  naturally  dead.    To 
Z&  therefore  confidently  with  themfelves,  and  at  the  fame 
time  pay  as  much  regard  to  the  old  hereditary  line  as  their  for-  [  2l6  j 
mer  refolutions  would  admit,  they  turned  their  eyes  on  the 
princcb  Sophia,  eledlrefs  and  datdiefs  dowager  of  Hanover^ 

5  the 
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the  moll  accompliflicd  princefs  of  her  age^»    For,  upon  the 

impending  e3(tui£iion  of  the  proteftant  pofterity  of  Charles 

the  firft,  the  old  law  of  regal  defcent  diie£ked  them  lo  recur 

to  tho  d^fccndants  of  J;unef  the  firft ;  and  the  princefa  So* 

phiaj  being  the  youngeft  daughter  of  Elizabeth  queen  of  So* 

hemiaj  who  was  the  daughter  of  James  the  firfti  was  the 

peareil  of  the  ancient  blood  royal,  who  was  not  incapacit^ed 

by  profeiling  the  popifli  religion*    On  her  therefore,  and  the 

heirs  of  her  body»  beipg  proteft^nts,  the  remainder  of  the 

crown,  expeAant  on  the  death  of  king  Williaifi  and  queen 

Anne  withput  ifiii^,  was  fettled  by  ftatute  iz  and  13  W,  III. 

€•  a*    Aod  at  the  fame  time  it  was  ena£led,  that  whofoever 

'  Ihould  hereaf|er  ppme  to  the  po^efl^n  of  the  crown  fliould 

join  in  the  communion  of  the  churph  of  England  as  by  la^ 

eftabliihed. 

This  is  the  laft  limitation  of  the  crown  that  has  been  m^de 
by  parliament :  and  thcfe  fereral  a^ual  limitations,  from  the 
time  of  Henry  IV  to  the  prefent,  do  clearly  prove  the  power 
of  the  king  and  parliament  to  new-model  or  alter  the  fucr 
eeflion.  And  indeed  it  is  now  again  made  highly  penal  to 
difpute  it :  for  by  the  ftatute  6  Ann.  c«  7.  it  is  enaded,  that 
if  any  perfon  malicioufly,  advifedly,  and  direAIy,  (hall  main- 
tain, by  writing  or  printing,  that  the  kings  of  thisrealni  with 
the  authority  of  parliament  are  not  able  to  make  laws  tp 
bind  the  crown  and  the  defcent  thereof,  he  (hall  be  guilty 
of  high  trcafon  \  or  if  he  maintains  the  fame  by  only  preach' 
ing,  teaching,  or  advifed  fpcaking,  he  (hall  incur  the  penal- 
tics  of  a  praemunire. 

TThe  princcfs  Sophia  dying  before  oueen  Apne,  the  inhe*- 
ritance  thus  limited  dcfcended  on  her  fon  and  heir  king  George 
the  firfl  ^  and,  having  on  the  death  of  the  queen  taken  effect 
in  his  perfon,  from  him  it  dcfcended  to  his  late  majefty  king 
George  the  fecond  ;  and  from  him  to  his  grandfon  and  heir, 
our  prefcnt  gracious  fovereign,  king  George  the  third, 

c  Sandfbrd  'ui  his  |^cDe<1ogicii  biftory,  Bohemis^  fjys,  the  /ir/l  was  reputed  the 

pabiiihed  j4.  D,  1677,  fpeaking  (page  moA  learned,  thelecood  tbegreateft  ar- 

53  ^ )  of  the  pHRcefTes  £lu«be(h»  Loaifa,  ttA*,  and  the  taft  one  of  the  moft  accom. 

^3(d  $pphf4»  (i}Qgbctr9  of  t^c  (ufftt  9C  fjj|k«l  Mi^  in  Europe. 

Hencf 


Hence  it  is  eafy  to  coIle£l|  that  the  title  to  the  crown  is 
at  prefent  hereditary^  though  not  quite  fo  abfolutely  heredi- 
tary as  formerly:  and  the  common  (lock  or  anceftor,  from 
whom  the  defcent  muft  be  derived,  is  alfo  different.  Tor* 
merly  the  common  ftock  was  king  Egbert  j  then  William  the 
conqueror;  after^xrards  in  James  the  flrd's  tiftie  the  two 
common  docks  united,  and  fo  continued  till  the  vacancy  o( 
the  throne  in  1688  :  now  it  is  the  princefs  Sophia,  in 
whom  th€  inheritance  was  veiled  by  tbq  new  king  and  par'* 
liament.  Formerly  the  defcent  was  abfolute,  and  the  crown 
went  to  the  next  heir  without  any  re(lri£lion:  but  now,  upon 
the  new  fettlement,  the  inheritance  is  conditional ;  being 
limited  to  fuch  heirs  only,  of  the  body  of  the  princefs  So- 
phia, as  are  proteftant  members  01  the  church  of  England^ 
and  ate  nlafried  to  none  but  proteftants. 

And  in  this  due  medium  confifts,  I  apprehend,  the  tru€! 
conftxtutional  notion  of  the  right  of  fucceflion  to  the  imperial 
crown  of  thefe  kingdoms.  The  extremes,  between  which  it 
fteers,  are  each  of  them  equally  deftru£live  of  thofe  ends  for 
which  focieties  were  formed  and  are  kept  on  foot.  Where 
the  magiftratc,  upon  every  foccefBoni  is  elected  by  the  peo- 
ple, and  may  by  the  exprcfs  provifion  of  the  laws  be  depofed 
(if  not  poni(hed)  by  his  fubje{^»  this  may  found  like  the 
perfe£lion  of  liberty,  and  look  well  enough  when  delineated 
on  paper }  but  in  ptadlice  will  be  ever  produflive  of  tumult, 
contention,  and  anarchy.  And,  On  the  other  hand,  divine 
indefeafible  hereditary  right,  when  coupled  with  the  dodrine 
of  unlimited  paffive  obedience,  is  furely  of  all  conftitutions 
the  moft  thoroughly  flavifli  and  dreadful.  But  when  fuch  an 
hereditary  right,  as  our  laws  have  created  and  veiled  in  the 
royal  dock,  is  clofely  interwoven  with  thofe  liberties,  whichi 
we  have  feen  in  a  former  chapter,  are  equally  the  inheritance 
of  the  fubje£l ;  this  union  will  form  a  conftitution^  10  theory 
the  moft  beautiful  of  any,  in  pra£lice  the  mod  approved,  and, 
I  trud,  in  duration  the  mod  permanent.  It  was  the  duty  of 
an  expounder  of  our  laws  to  lay  this  conditution  before  the 
ftudent  in  it's  true  and  genuine  light :  it  is  the  duty  of  every 
goo^  Englidiman  to  underdand,  to  revere,  to  defend  it. 
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CHAPTER      THE      FOURTH. 


OF    THE    king's    royal    FAMILY. 


TH  £  firil  and  mod  confiderable  branch  of  the  king*f 
royal  family,  regarded  by  the  laws  of  England,  is 
the  queen/ 

The  queen  of  England  is  either  queen  regent^  queen  can^ 
Jorti  or  queen  dowager,  jThc  queen  regent ^  regnant^  at  fo* 
vereign^  is  ihe  who  holds  the  erown  in  her  own  right ;  as 
the  firft  (and  perhaps  the  fecond)  queen  Mary,  queen  Eliza- 
beth, and  queen  Anne  ;  and  fuch  a  one  has  the  fame  powers, 
prerogatives,  rights,  dignities,  and  duties,  as  if  {he  had  been 
a  king.  This  was  obferted  in  the  entrance  of  the  laft  diap- 
tcr,  and  is e:fprefcly  declalred  by  ftatute  i  Mar. I.  ft.  3/c.  i.{i). 
But  the  queen  amfirt  is  the  wife  of  the  reigiring  Icing ;  and 
flie,  by  virtue  of  her  marriage,  is  participant  of  divers  prero- 
gatives above  other  women*. 

«  Finch.  L.  86. 


( I )  Mary  being  the  firfl  queen  that  had  lat  upon  the  EngliSi 
throne,  this  ftatute  was  paffed,  as  it  declares,  for  "  the  cxtin- 
^  gi^Himent  of  the  4oubt  and  folly  of  malicious  and  Ignorant 
^  perfons,''  who  might  be  induced  to  think  that  a  queen  could 
not  excTcife  all  the  prerogatives  of  a  king. 


Andj 


Gh.,4*  c/ Persons.  ai8 

And»  firft,  (he  is  a  public  perfon,  exempt  and  diftinfl 
from  the  king;  and  not,  like  other  married  women>  fo  clofely 
conaefted  as  to  have  led  all  legal  or  fcparate  exiftence  fo  long 
as  the  marriage  continues.  For  the  queen  is  of  ability  to  pur- 
chafe  landsi  and  to  convey  them,  to  make  leafes,  to  grant 
copyholds,  and  do  other  acts  of  ownerfliip,  without  the  con- 
currence of  her  iord ;  which  no  other  married  woman  catt 
do^:  a  privilege  as  old  as  the  Saxon  acra^.  She  is  alfo  ca* 
paUe  of  taking  a  grant  from  the  kiiig,  which  no  other  wife 
i$  from  her  hufband;  and  in  this  particular  (he  agrees  with^ 
the  Augufioj  or  pi\fflma  rcgitm'conjux  divi  imperatoris  of  tho 
Roman  laws ;  who,  according  to  Juftinian"^,  was  equally  ca* 
pabte  of  making  a  grant  to,  and  receiving  one  from,  the  em-  [  219  3 
peror.  The  queen  of  England  hath  feparate  courts  and  of- 
fices diftind  from  the  king's,  not  only  in  matters  of  ceremony, 
but  even  of  law  ^'and  her  attorney  and  folicitor  general  arc 
entitled  to  a  place  witliin  the  bar.  of  his.  majefty's  courts,  to* 
gcther  with  the  kiitg^fi  eounfel*.  She  may  likewife  fue  and 
be  fued  alone,  withouc  joining  her  bufband.  She-may  alfo 
have  a  feparate  property  in  goods  as  well  as  lands,  and  has  a 
right  to  difpofeof  them  by  will.  In  (hort,  (he  is  in  all  legal 
proceedings  looke4*  upon  as  a  feme  fole,  and  not  as  a  feme 
covert ;  as  a  finghe>  not  as  a  married  woman  ^  For  which 
she  reaibn  given  by  fir  Edward  Coke  is  this :  becaufe  the 
wifdom  of  the  conxmon  law  would  not  have  the  king  (whofe 
continual  care  and  ftudy  is  for  the  public,  and  circa  ardua 
rcgni)  to  be  troubled  and  difquieted  on  account  of  his  wife's 
domeftic  affairs  \  and  therefore  it  veds  in  the  queen  a  power 
of  tranfa£ting  her  own  concerns,  without  the  intervention  of 
the  king,  as  if  (he  was  an  unmarried  woman, 

•  ♦ 

The  queen  hath  alfo  many  exemptions,  and  minute  pre- 

l^atives.     For  inftance  :  (lie  pays  no  toll  < ;  nor  is  (he  lia« 

ble  to  any*  amercement  io  any  court  ^.    But  in  general,,  un* 

b  4  Rep.  23.  f  Finch.  L.  S6.    Co.  Utt.  133* 

c  Seld.  Jan,  Angl.  i«  42,  K  Co.  Lltt.  133.. 

«l  Cod»  5.  16.  26.  ^  Finch.  U  z85. 
e  Sfld.  tit.  boo.  i«  6.  7. 

left 
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lefs  where  the  law  has  exprefsly  declared  her  exempted^  (he 
Is  upon  the  fame  footing  with  other  fubje^ls;  being  to  all  in- 
tents and  purpofes  the  king's  fubjed,  and  not  his  equal :  id 
like  manner  as,  in  the  imperial  laWj  ^<  Augu/la  legibusfiluta 

The  queen  hath  alfo  fome  pecuniary  advantages,  which 
form  her  a  diftin£l  revenue  :  as»  in  the  firft  place,  ihe  is  en* 
tided  to  an  antient  perquiCte  called  queen*gold>  or  aurum  re^ 
ginae  \  which  is  a  royal  revenue,  belonging  to  every  queen 
confort  during  her  marriage  with  the  king,  and  due  from 
every  perfon  who  hath  made  a  voluntary  offering  or  fine  to 
the  king»  amounting  to  ten  marks  or  upwards,  for  and  ia 
confideration  of  any  privileges,  grants,  licences,  pardons,  or 
|[  220  ]  other  matter  of  royal  favour  conferred  iipon  him  by  the  king: 
and  it  is  due  in  the  proportion  of  one  tenth  part  more,  over 
and  above  the  entire  offering  or  fine  made  to  the  king ;  and 
becomes  an  a&ual  debt  of  record  to  the  queen's  majefty  by 
the  mere  recording  of  the  fine  ^#  As,  if  an  hundred  marks  of 
filver  be  given  to  the  king  for  liberty  to  take  in  mortmain,  or 
to  have  a  fair,  market,  park,  chafe,  or  free-warren  :  there 
the  queen  is  entitled  to  ten  marks  in  filver,  or  (what  was  for* 
meriy  an  equivalent  denomination)  to  one  mark  in  gold,  by 
the  name  of  queen*gold,  or  aurutH  reginoi  K  But  no  fuch 
payment  is  due  for  any  aids  or  fubfidies  granted  to  the  king 
in  parliament  or  convocation;  nor  for  fines  impofed  by 
courts  on  offenders,  againft  their  will ;  nor  for  voluntary 
prefents  to  the  king,  without  any  confideration  moving  from 
him  to  the  fubjcA ;  nor  for  any  fale  or  contra£l  whereby  the 
prefent  revenues  or  poffeflions  of  the  crown  are  granted 
away  or  diminiflied  n* 

•  The  original  revenue  of  our  antient  queens,  before  and 
foon  after  the  conqueft,  feems  to  have  confided  in  certain 
refervations  or  rents  out  of  the  demefiie  lands  of  the  crown^ 

1  f/t  !•  «>  31*  "^  iM*  ^fjn*  6.    Midoxt  hiSt*  eich. 

k  Pry i^Aur.  Reg.  %,  H^ 

}  -ii  Rep,  ftz.    4  loft*  35s* 

which 
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vhich  were  cxprcfsly  appropriated  to  her  majcfty,  diftind 
from  the  king.  It  is  frequent  in  doomfday  book,  after  fpcci- 
fying  the  rent  due  to  the  crown,  to  add  likewife  the  quantity 
of  gold  or  other  renders  referved  to  the  queen  ".  Thefc  were 
frequently  appropriated  to  particular  purpofcs  ;  to  buy  wool 
for  her  majefty's  ufe  %  to  purchafe  oil  for  her  lamps  p,  or  to 
furnifh  her  attire  from  head  to  foot '',  which  was  frequently 
very  coftly,  as  one  fingle  robe  in  the  fifth  year  of  Henry  II 
flood  the  city  of  London  in  upwards  of  fourfcore  pounds'.  [  221  T 
A  pra£lice  fomewhat  fimilar  to  that  of  the  ea{Tern  countries, 
where  whole  cities  and  provinces  were  fpecifically  afligned 
to  purchafe  particular  parts  of  the  queen's  apparel  *,  And^ 
for  a  farther  addition  to  her  incomcj  this,  duty  of  queen-gold 
is  fuppofed  to  have  been  originally  granted ;  thofe  matters  of 
grace  and  favour,  out  of  which  it  arofe,  being  frequently  ob- 
tained from  the  crown  by  the  powerful  intercefTion  of  the 
queen.  There  are  traces  of  it's  payment,  though  obfcurc 
ones,  in  the  book  of  doomfday  and  in  the  great  pipe-roll  of 
Henry  the  firft^  In  the  reign  of  Henry  the  fccond  the 
manner  of  coIlc£ting  it  appears  to  have  been  well  underftoody 
and  It  forms  a  di(lin£):  head  in  the  antient  dialogue  of  the  ex- 
chequer "  written  in  the  time  of  that  prince,  and  ufually  at- 
tributed to  Gcrvafe  of  Tilbury.  From  that  time  downwards 
it  was  regularly  claimed  and  enjoyed  by  all  the  queen  con* 
forts  of  England  till  the  death  of  Henry  VllI ;  though  after 
the  acceflion  of  the  Tudor  family  the  collecting  of  it  feems 

"  Bedtfordjcirt  Mjntr,  htfiwu  redd,  ibid,)     Gwtas  Ltmd.    corduhanario  n» 

ftr  Mr.num  xxii  lih.  &c,  \  ad  opus  rr^^  gxnat  xx  i.  (Mag.  rot*  i  Hen,  IL  Ma- 

matii  uncias  aurl.'—^Hertf^riifclre.     In  dox  hift.  exch.  4x9.) 
hnti  &e.  eonfuttud.  ut  pratpofitm  ma~        ^  Pro  robs  sd  opttt  reginaty  fuater  xte 

tarii  veniente  domuiafua  (reginaj  in  ma'  /.  &  vi  i,  ^iii  d*  (Mag,  rot.  5  Hen,  JL 

fur.  frae/intsret  ei  xviiiorai  denar,  ut  tf-  ibid*  250.) 

fei    if/a  laeto  animo*     Pryn.  Append*  to         *  Soiere  aiunt  barbarot  reges  Per/arum 

jSur,  Reg,  If  3.  ac  Syrorum — uxoribus  dvUates  attribu' 

0  Cauj'a    coadunandi    hnam    reginae,  ere,  hoc  modo  \  bae  chvitas  mulieri  redi» 
Demefd.  ibldm  ntkulum  praibeat^  bate  in  col/um,  bate  in 

'9  Gvitas  Lundori,     Pro  oitoad  lamp,  ctina^&c,  (Cic,  inVerrm^iib,  3.  cap* 

mdrtpaatk     (Mag,  rot.  pip.  temp*  Hm.  33.) 
«//•  ibid.)  t  See  Madox  Difep^at,  epiftofar.  74. 

1  yicecmes  Berkejclre^  stvi  /.  procappa  Pryn.  Aur,  Reg.  Append.  5. 
reglnae.  (Mag.  rot.  /  »>.  1 9  *— 12  Hfn»  J  J.        "  iib,  a .  f .  26. 

Vot.  I,  U  to 
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to  have  been  much  neglefted  :  and,  there  being  no  queen 
confort  afterwards  till  the  acceflion  of  James  Ij  a  period  of 
near  fixty  years,  it's  very  nature  and  quantity  became  then  a 
matter  of  doubt :  and  being  referred  by  the  king  to  the  chief 
juiticesand  chief  baron,  their  report  of  it  was  fo  very  unfa« 
vourable",  that  his  confort  queen  Anne  (though  flie  claim- 
ed it)  yet  never  thought  proper  to  exad  it.  In  163J, 
1 1  Car.  I,  a  time  fertile  of  expedients  for  raifing  money  upon 
dormant  precedents  in  our  old  records  (of  which  fhip-money 
was  a  fatal  inliance)  the  king,  at  the  petition  of  his  queen, 
Henrietta  Maria,  iffued  out  his  writ^  for  levying  it :  but  af- 
terwards purchafed  it  of  his  confort  at  the  price  of  ten  thou- 
fand  pounds  \  finding  it,  perhaps^  too  trifling  and  trouble- 
fome  to  levy.  And  when  afterwards,  at  the  reftoration,  by 
[  222  3  the  abolition  of  the  military  tenures,  and  the  fines  that  were 
confequent  upon  them,  the  little  tliat  legally  remained  of 
this  revenue  was  reduced  to  almoft  nothing  at  all,  in  vain  did 
Mr.  Prynae,  by  a  treatife  which  does  honour  to  his  abilities 
as  a  painful  and  judicious  antiquary,  endeavour  to  excite 
queen  Catherine  to  revive  this  antiquated  claim* 

Another  antient  pcrquiGte  belonging  to  the  queen  con- 
fort, mentioned  by  all  our  old  writers  ^,  and,  therefore  only, 
\vorth  notice,  is  this  y  that  on  the  taking  of  a  whale  on  the 
coafts,  which  is  a  royal  fifli,  it  {hall  be  divided  between 
the  kiQg  and  queen  \  the  head  only  being  the  king's  pro- 
perty, and  the  tail  of  it  the  queen's.  "  Dejiurgione  obfervetur^ 
'*  quod  rex  ilium  hahebit  integrum  :  de  balena  vero  fujicit^  Ji 
•*  rex  habeat  caput^  et  regina  caudam^^^  The  reafon  of  this 
whimfical  divifion,  as  afligned  by  our  antient  records  ^^  wa& 
to  furnifli  the  queen's  wardrobe  with  whalebone  (2]. 

*  Mr.  Prynnc,  with  fome  appearance  .       ^  19  Ryra.  Foed.  721. 
of  reafon,    inHnuates,    that  their  re-         ^  Bra^bon.  />  3.  «.  3.  Brlttoa.  c.  17* 
fearches    were  very  fupcrficial.     {Aur,     Flet. /.  i.  c.  45  &46. 
^Z'  '^5')  ^  Fryn.  ySttr,  Rtg*  127. 


(2)  The  reafon  is  Tr.ore  whimfical  than  the  diviilon^  for  the 
wha]cbone  lies  entirely  ia  the  bead. 

But 
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But  farther :  though  the  queen  is  in  all  refpe£ls  a  fubje£l» 
yety  in  point  of  the  fecurity  of  her  life  and  perfon,  flie  is  put 
on  the  fame  footing  with  the  king.  It  is  equally  treafon(by 
the  (latute  25  Eiiw.  Ill)  to  compafs  or  imagine  the  death  of 
our  lady  the  king's  companioHi  as  of  the  king  himfelf :  ai^d 
to  Tiolate,  or  defile  the  queen  confort,  amounts  to  the  fame 
high  crime  ;  as  well  in  the  perfon  committing  the  (zGt,  as  in 
the  queen  herfelf,  if  confentihg.  A  law  of  Henry  the  eighth* 
made  it  treafon  alfo  for  any  Woman,  who  was  not  a  virgin, 
to  marry  the  king  without  informing  him  thereof:  but  this 
law  was  foon  after  repealed (3),  it  trefpafling  too  ftrongly,  as 
well  on  natural  juftice,  as  female  modefty.  If  however  the 
queen  be  accufed  of  any  fpecies  of  treafon,  (he  {hall(whether 
confort  or  dowager)  be  tried  by  the  peers  of  parliament^  as 
.queen  Ann  Boleyn  was  in  28  Hen.  VIII  (4). 

The  hufband  of  a  queen  regnant,  as  prince  George  of 
Denmark  was  to  queen  Anne,'  is  her  fubjeft;  and  may  be 
guilty  of  high  treafon  againft  her :  but^  in  the  inftance  of 

»  Sl«t.  33  Hen.  VJII.  c.  21, 

(3)  This  was  a  claufe  in  the  ad,  which  attainted  queen  Catha- 
rine Howard  and  her  accomplices  for  her  incontinence  ;  but  it  was 
not  repealed  till  the  1  £d.  VI.  c.  12.  which  abrogated  all  treafons 
created  iince  the  memorable  flatute  in  the  2$  Ed.  III. 

(4)  Ann  Boleyn  was  convicted  of  liigh  treafon  in  the  court  of 
the  lord  high-ileward.  One  of  the  charges  againft  this  unhappy 
queen  was,  that  (he  had  faid,  "  that  the  king  never  had  had  her 
**  heart ;"  a  declaration,  if  made,  in  which  there  was  probably 
more  truth  than  difcretion  ;  but  this  was  adjudged  to  be  a  (lander 
of  her  own  iiTue,  and  therefore  high  treafon,  according  to  a  ftatute 
which  had  been  pafied  about  two  years  before  for  her  honour  and 
proteAion.     Jfar^.  $i.  Tr»  1 1  vol.  p.  lo. 

Articles  of  impeachment  were  prepared  againft  queen  Catharine 
Parr  for  hcrcfy,  in  prefuming  to  controvert  the  theological  doc- 
trines of  the  king ;  but  by  her  dexterity  and  addrcfs,  fhc  baffled 
the  defigns  of  her  enemies,  and  regained  the  afiedUons  of  that  ca- 
pricious monarch.     4  Humey  259. 

Articles  of  impeachment  for  high  trenfon  were  exhibited  againft 
Henrietta  queen  of  Car.  I.  from  which  (he  faved  herfelf  by  an  cf- 
•apc  to  France.     7  Hume,  10. 

U  2  conjugal 
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conjugal  inndelity)  he  is  not  fubjcdled  to  the  fame  penal  re^ 
L  ^^3  J  ftriclions.  For  which  the  reafon  feems  to  be,  that,  if  a  queen 
confortis  unfaithful  to  the  royal  bed,  this  may  debafe  or  baf- 
tardife  the  heirs  to  the  crown ;  but  no  fuch  danger  can  be  con- 
feqiient  on  the  infidelity  of  the  hufband  to  a  queen  regnant. 

A  QUEEN  dowager  Is  the  widow  of  the  king,  and  as  fuch 
enjoys  moft  of  the  privileges  belonging  to  her  as  queen  con- 
fort.  But  it  Is  not  higii  treafon  toconfpire  her  death,  or  to  vio- 
late her  chaility,  for  the  fame  reafon  as  was  before  alleged, 
becaufe  the  fucccffion  to  the  crown  is  not  thereby  endanger- 
ed. Yet  ilill,  pro  dignitaie  rtgalij  no  man  can  marry  a 
queen  dowager  wiihout  fpecial  licence  from  the  king,  on 
pain  of  forfeiting  his  lands  and  goods.  This  (Ir  Edward 
Coke  •  tells  us  was  enabled  in  parliament  in  6  Hen.  VI, 
though  the  ftatute  be  not  in  print  (5).  But  (he,  though  an 
alien  born,  fliall  Hill  be  entitled  to  dower  after  the  king's  de* 
mife,  which  no  other  alien  is  ^  A  queen  dowager,  when  mar- 
•  ricd  again  to  a  fubject,  doth  not  lofe  her  regal  dignity,  as 
jpeerefles  dowager  do  their  peerage  when  they  marry  common- 
ers. For  Catherine,  queen  dowager  of  Henry  V,  though  (he 
married  a  private  gentleman,  Owen  ap  Meredith  ap  Theo- 
dore, commonly  called  Owen  Tudor ;  yet,  by  the  name  of 
Catherine  queen  of  England,  maintained  an  adlion  againflthe 
bifliopofCarhflc.  And  fo,  the  queen  dowager  of  Navarre 
marrying  with  Edraond  earl  of  Lancafter,  brother  to  king  Ed- 
ward the  firft,  maintained  an  aciion  of  dower  (after  the  death 
of  her  fecond  hufband)  by  the  name  of  queen  of  Navarre  S 

The  prince  of  Wales,  or  heir  apparent  to  the  crown,  and 
alfo  his  royal  confort,  and  the  princefs  royal,  or  eldeft  daugh- 
ter of  the  king,  are  likewife  peculiarly  regarded  by  the  laws. 
For,  by  ftatute   25  Edw.  Ill,  to  compafs  or  confpire  the 

'  ■  2  Inft.  18.  SccRiley*$  Plac.  Pari.  7a.  e  a  Inft.  50. 

b  Co.  Litt.  3 1 . 

(5)    ^Ir.  Hargrave,  in  a  note  to  Co.  Litt.  133.  fays,  that  no 

fuch  ftatute  can   be  found.     Lord  Coke  there  refers  to  it  by 

8  Hen.  VI.  n^  7.  in  2  Inft.  18.  by  6  Hen. VI.  n'  41.  In  Rilcy'» 

Plac.  Pari,  it  is  called  z  Hen.  VI. 

deaths 
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death  of  the  former,  or  to  violate  the  chaftlty  of  either  of 
the  latter,  are  as  much  high  treafon  as  to  confpire  the  death 
of  the  king,  or  violate  the  chaflity  of  the  queen.  And  this 
upon  the  fame  reafon,  as  was  before  given ;  becaufe  the 
prince  of  Wales  is  next  in  fucccflion  to  the  crown,  and  to 
violate  his  wife  might  taint  the  blood  royal  with  baftardy :  and 
the  eldefl  daughter  of  the  king  is  alfo  alone  inheritable  to  the 
crown,  on  failure  of  iffue  male,  and  therefore  more  refpeftc-d'C  224  ] 
by  the  laws  than  any  of  her  younger  fi(lers(6) ;  infomuch  that 
upon  this,  united  with  other  (fcodal)  principles,  while  our 
military  tenures  were  in  force,  the  king  might  levy  an  aid  for 
marrying  his  eldeft  daughter,  and  her  only.  The  heir  ap- 
parent (7)  to  the  crown  is  ufually  made  prince  of  Wales 
and  carl  of  Chefter  (8),  by  fpecial  creation,  and  invefti- 

(6)  This  flatute  perhaps  was  not  meant  to  be  extended  to  the 
princefs  royal  whcfi  fhc  had  younger  brothers  living,   for  the  ifTuc. 
of  their  wives  muft  inherit  the  crown  before  the  iffue  of  the  prin- 
cefs royal,  yet  their  chaftity  is  not  prote6led  by  the  ftatute. 

(7)  Thh  creation  has  not  been  confined  to  the  heir  apparent, 
for  both  queen  Mary  and  queen  f.lirabeth  were  created  by  their 
father  Hen.  VIII.  princefTcs  of  Wales,  each  of  them  at  the  time 
(the  latter  after  the  iliegitimation  of  Mary)  being  heir  prefumptive 
to  the  crown.     4  Hume,   113. 

Edward  11.  was  the  fir  ft  prince  of  Wales,  When  his  father 
had  fubdued  the  kingdom  of  Wales,  he  promifcd  the  people  of  that 
country,  upon  condition  of  their  fubmillion,  to  givT  them  a  prince 
who  had  been  bom  among  them,  and  who  could  fpcak  no  other 
language. 

Upon  their  acquiefcence  with  this  deceitful  offer,  he  conferred 
the  principality  of  Wales  upon  his  fecond  fon  Edward,  then  an  in- 
fant. Edward,  by  the  death  of  his  eldefl  brother  Alfonfo,  became 
heir  to  the  crown,  and  from  that  time,  this  honour  has  been  appro- 
priated only  to  the  eldefl  fons  or  elded  daughters  of  the  kings  of 
England.     2  Humty  243. 

(8)  Selden  tells  us,  **  that  the  earldom  of  Chefter  was  once  alfo 
*^  a  principality,  eredled  into  that  title  by  parliament  in  2 1  Rich. 
*'  II,  wherein  ft  was  alfo  ordained  that  it  fliould  be  given  to  the 
*'  king's  eldeft  fon.  But  that  whole  parliament  was  repealed  in  the 
**  firft  of  Hen.  IV,  although  the  earldom  hath  ul'vially  been  fincc 
**  given  with  the  principality  of  Wales."  Seld,  Tit.  of  Hon,  2,  c^.f  i. 

U  3  turcj 
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furc  (9) ;  but  being  the  king's  eldeft  fon  (10),  he  is  bjr  inher 
ritance  duke  of  Cornwall,  without  any  new  creation  ''. 

^  8  Rrp.  I.     Seld.  tit.  of  bon.  ^•  5. 


(9}  That  is,  by  letters  patent  under  the  great  feal  of  England. 

(10)  Lord  Coke,  in  the  Prince's  cafe,  in  the  8th  Report,  has 
exprefsly  advanced,  that  the  duchy  of  Cornwall  cannot  defcend^ 
upon  the  death  of  the  king's  firfl-bom  fon,  to  the  eldeft  then  living. 
But  this  pofition  is  beyond  all  controvcrfy  erroneous.  Lord  Hard. 
wicke,  in  Lomax  ^.  Holmden,  i  Vef.  294.  has  obferved,  "  That 
**  the  eldeft  fon  of  the  king  of  England  takes  the  duchy  of  Com- 
*'  wall  as  pr'tmogemtus ;  although  lord  Coke  at  the  end  of  the 
**  Prince's  cafe  fays  otherwife.  But  this  was  not  the  point  there, 
**  being  only  an  obfervation  of  his  own,  and  has  ever  fince  been 
*•  held  a  miftake  of  that  great  man.  He  was  alfo  niiftaken  in  the 
**  fiaA,  in  faying  that  Henry  VIII.  was  not  duke  of  Cornwall, 
**  bccaufe  not  primogen'Uus ;  for  lord  Bacon  in  his  hiftory  of 
^*  Henry  VII.  affirms  the  contrary,  that  the  dukedom  devolved 
**  to  him  upon  the  death  of  Arthur ;  and  this  is  by  a  great  law- 
*'  yer,  and  who  muft  have  looked  into  it,  as  he  was  then  attorney 
**  or  folicitor  general,"  But  this  point  was  folemnly  determined 
in  1 61 3,  upon  the  death  of  prince  Henry  the  eldeft  fon  of  James  I, 
in  the  cafe  of  the  duchy  of  Cornwall,  the  report  of  which  is  in- 
ferted  at  length  in  Collins's  Proceedings  on  Baronies,  p.  148.  In 
which  it  was  rcfolved  that  prince  Charles,  the  king's  fecond  fpn, 
was  duke  of  Cornwall  by  inheritance. 

It  is  more  ftrange  that  lord  Coke  fhould  have  fallen  into  thia 
miftake,  as  the  contrary  appears  frqm  almoft  every  record  upon 
the  fubjedl. 

In  the  5th  Henry  IV.  the  fecond  reign  after  the  creation  of  the 
duchy,  there  is  a  record,  in  which  prince  Henry  makes  a  grant  o( 
part  of  the  duchy  lands  to  the  countefs  of  Huntingdon,  and  the 
record  ftates,  that  becaufe  the  prince  is  vrithin  age,  fo  that  in  law 
his  grant  is  not  efFedual  to  give  a  fure  eftate,  he  fhall  pledge  his 
faith  before  the  king  and  all  the  lords  of  parliament,  that  when 
he  attains  his  full  age,  he  fliall  grant  a  fure  eftate  againft  himfelf 
and  his  heirs ;  and  that  his  three  brothers,  Thomas,  John,  and 
Humphrey,  ftiall  in  like  manner  pledge  their  faith  to  confirm  the 
fame  eftate,^  Iffint  aveigne,  queDieux  defender  que  le  dii  Duche  ungues 
devUnt  en  lours  mains,  if  it  fhould  fo  happen,  which  God  forbid,  that 
the  faid  duchy  (hould  ever  come  into  their  hands,  and  thereupoa 

they 
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The  reft  of  the  royal  family  may  be  confidered  in  two 
different  lights,  according  to  the  different  fenfes  in  which  the 
term,  royal  famiiyf  is  ufed.  The  larger  fenfe  includes  all 
thofc,  who  are  by  any  poflibiUty  inheritable  to  the  crown. 
Such,  before  the  revolution,  were  all  the  dcfcendants  of 
William  the  conqueror ;  who  had  branched  ihto  an  amazing 
extent,  by  intermarriages  with  the  anticnt  nobility.  Since 
the  revolution  and  a£l:  of  fettlement,  it  means  the  proteflant 
iflue  of  the  princefs  Sophia ;  now  comparatively  few  in  num^ 


they  all  made  a  promife  and  oath  to  that  eiFcft.  Rot.  Pari. 
5  Hen.  IV.  No.  4. 

But  the  fecond  fon  would  not  fucceed  to  the  dukedom,  if  hig 
elder  brother  left  iflue  ;  in  that  cafe  it  would  revert  to  the  crown. 
The  duke  of  Cornwall  muft  be  both  the  king's  tldell  fon  and  heir 
apparent  to  the  crown ;  this  appears  from  a  great  vaiiety  of  re- 
cords, que  les ^t%  etfnes  des  ro'is  d* Engkierrcy  c^ejl  affavoir^  ceux  qui 
JerroierU  heirs  projcheins  du  roialme  d*  Engleterre^  fujjfcni  dues  de  Corne* 
tvdle.    Rot.  Pari.  9  Hen.  V.  No.  20. 

In  a  charter  of  livery  of  the  duchy  by  Ed.  IV.  to  his  eldeft  fon 
prince  Edward,  recited  in  the  rolls  of  parliament,  the  following 
fentence  is  part  of  the  preamble :  Filil  prwtogenttl  regum  jlnglis 
frimo  nativitatis  fudt  die  majoris  at  que  perfeSa  prafumuniur  ^iat'tSy  Jit 
quod  iiberationem  dsdi  ducat  us  eo  tunc  a  nolis  petere  valeant  atque  di 
jure  obtinere  debeant  acji  viginti  et  unius  annorum  atatis  plerne  fuijfentp 
Rot.  Pari.  12  Ed.  IV.  No.  14.  From  this  and  from  other  autho- 
rities it  follows,  that  a  duke  of  Cornwall  is  born  of  full  age,  or  is 
fubjcA  to  no  minority  with  refpedl  to  his  enjoyment  of  the  poffef- 
iions  annexed  to  the  dukedom. 

This  is  a  ftrange  fpcclcs  of  inheritance,  and  perhaps  is  the  only 
mode  of  defccnt  which  depends  upon  the  authority  of  a  flatutc. 
In  the  Prince's  cafe,  reported  by  lord  Coke,  the  qucftion  was, 
whether  the  original  grant  to  Edward  the  Black  Prince,  who  was 
created  in  the  nth  of  Ed.  III.  duke  of  Cornwall,  and  who  was 
the  firft  duke  in  England  after  the  duke  of  Normandy,  had  the 
authority  of  parliament,  or  was  an  ho;iour  conferred  by  the  king's 
charter  alone  ?  If  the  latter,  the  limitation  would  have  been  void, 
as  nothing  Icfs  than  the  power  of  parliament  can  alter  the  efta- 
blifhed  rules  of  defcent.  But  notwithftanding  it  is  in  the  form  of 
a  charter,  it  was  held  to  be  an  aft  of  the  legiflature.  It  con- 
cludes, per  ipjum  regent  et  totum  conc'iUum  in  parllamento,  ^ 

U  4  Jxer, 
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bep,  but  which  in  procefs  of  time  mzj  pofiibly  be  as  largely 
(liffufed.  The  more  confined  fenfe  includes  only  thofe,  who 
are  within  a  certain  degree  of  propinquity  to  the  reigning 
prince,  and  to  whom  therefore  the  law  pays  an  extraordinary 
regard  and  refpeft :  but,  after  that  degree  is  pafl,  they  fall 
into  the  rank  of  ordinary  fubje^s,  and  are  feldom  conHdered 
any  farther,  unlefs  called  to  the  fucceffion  upon  failure  of  the 
nearer  lines.  For,  though  collateral  confanguinity  is  regarded 
indefinitely,  with  refpeft  to  inheritance  or  fucccffion,  yet  it 
is  and  can  only  be  regarded  within  fome  certain  limits  in 
any  other  refpe£t,  by  the  natural  conflitution  of  things  and 
the  dictates  of  pofitive  law  *. 

The  younger  fons  and  daughters  of  the  king,  and  other 
branches  of  the  royal  family,  who  are  not  in  the  immediate 
line  of  fucceflion,  were  therefore  little  farther  regarded  by  the 
antient  law,  than  to  give  them  to  a  certain  degree  precedence 
before  all  peers  and  public  ofiic.ers,  as  well  ecclefi.iftical  as 
temporal.  This  is  done  by  the  ftatutc  31  Hen.  VIII.  c.  10. 
[  215  ]  which  ena£is,  that  no  perfon,  except  the  king's  children, 
Ihall  prefume  to  fit  or  have  place  at  the  fide  of  the  cloth  of 
eftate  in  the  parliament  chamber ;  and  that  certain  great 
officers  therein  named  fhall  have  precedence  above  all  dukes, 
except  only  fuch  as  (hall  happen  to  be  the  king's  fon,  bro- 
ther, uncle,  nephew  (which  fir  Edward  Coke  ^  explains  to 
fignify  grandfon  or  nepos )  or  brother's  or  fifter's  fon.  There- 
fore, after  thefe  degrees  are  paft,  peers  or  otiiers  of  the  blood 
royal  are  entitled  to  no  place  or  precedence  except  what  be- 
longs to  them  by  their  perfonal  rank  or  dignity.  Which 
made  fir  Edward  Walker  complain^,  that  by  thv:  hnfty  cre- 
ation of  prince  Rupert  to  he  duke  of  Cumberland,  and  of  the 
carl  of  Lenox  to  be  duke  of  that  name,  previous  to  the  cre- 
ation of  king  Charles's  fecond  fon,  James,  to  be  duke  of  York, 
it  might  happen  that  their  grandfons  would  have  precedcnijc 
of  the  grand  fons  of  the  duke  of  York. 

lNDEED,underthedcfcriptionofthcking'sr/5'/A//Y«his^r/7/7//- 
fons  are  held  to  be  included,  without  having  recourfe  to  fir  £d- 

«  See  fffay  on  collateral  conjjngu'mfyy         ^  4  loft.  3 '2. 
in  Law.ttaifts,  4*^. '(?x:rff.  1771.  *   Tract-,  p.  _:ci. 

ward 
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ward  Coke's  interpretation  of  nephew :  and  therefore  when  his 
late  majefty  king  George  II  created  his  grandfon  Edward,  the 
fecond  (on  of  Frederick  prince  of  Wales  deceafed,d  uke  of  Y  ork, 
and  referred  it  to  the  houfe  of  lords  to  fettle  his  place  and  pre- 
cedence, they  certified  **  that  he  ought  to  have  place  next  to 
the  late  duke  of  Cumberland  the  then  king's  youngeft  fon; 
and  that  he  might  have  a  feat  on  the  left  hand  of  the  cloth 
of  eftate.  But  when,  on  the  acceffion  of  his  prcfcnt  majefty^ 
thofe  royal  perfonages  ceafcd  to  take  place  as  the  children^  and 
ranked  only  as  the  brother  and  uncle^  of  the  king,  they  alfo 
left  their  feats  on  the  fide  of  the  cloth  of  eftate:  fo  that  when 
the  duke  of  Glouccfter,  his  majefty's  fecond  brother,  took 
his  feat  in  the  houfe  of  peers  *,  he  was  placed  on  the  upper 
end  of  the  earl's  bench  (on  which  the  dukes  ufually  fit)  next 
to  his  royal  highnefs  the  duke  of  York.  And  in  17x8,  upon 
a  queflion  referred  to  all  the  judges  by  king  George  I,  it  wa3 
refolved  by  the  opinion  of  ten  againft  the  other  two,  that  the 
education  and  care  of  all  the  king's  grandchildren  while  mi- 
liors,  did  belong  of  right  to  his  majefty  as  kin^  of  this  realm, 
even  during  their  father's  life ''( 1 1 ).  But  they  all  agreed,  that 
the  care  and  approbation  of  their  marriages,  when  grown  up^ 
belonged  to  the  king  their  gran<l father.  And  the  judges 
have  more  recently  concurred  in  opinion  ^  that  this  care 
and  approbation  extend  alfo  to  the  prefumptive  heir  of  the 
crown;  though  to  what  other  branches  of  the  royal  family  the 
fame  did  extend  they  did  not  find  precifely  determined.  The 
moft  frequent  inftances  of  the  crown's  interpofition  go  no  far-  [  2t6  J 
ther  than  nephews  and  neices  "  \  but  examples  are  not  want- 

h  Lprds*  Journ   24  Apr.  x;6o«  under  king  Edwjrd  III,  4  Rym.  %^i^ 

*  Jind.  10  Jan.  I705#  403.411.  50 r.  508.  511.  549.  683: — 

^  Forrefc.  Al.  401  —440.  under  Henry  V,  9  Rym.  7 10,  7 1 1.  741 : 

J  Lords'  Jourii.  l3  Feb.  1 771.  — untier  Edward  IV,  1 1  R/in.  564,  565, 

m  See  (befides  the  iDi'nces  cited  in  5 ::o.(:oi :— -under  Henry  VUI, 13  Rym. 

For:efcue  A(and)  for  Lrothtn  ind  fjJcrsi  249.  423  r — under  EdviV.  VI,  7  St.iTr. 

3.  8. 

^ ^ ^Lj H— L-  I  ^m  ^M-T  ■ r      I  .  ■■_■-■        1    -       _  — • ^* 

(11)  The  authorities  and  arguments  of  the  two  diffenting  judges, 
Price  and  Eyre,  are  fo  full  and  cogent,  that  if  this  qiiellion  had 
arifcn  before  the  judges  were  independent  of  the  crown,  one  would 
have  been  inclined  to  have  fufpcdlcd  the  fuicerity  of  the  other  ten, 
;ind  the  authority  of  the  decifion.  Sec  Har^,  St,  Tr.  il  vol.  295. 
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ing  of  it's  reaching  to  more  diftant  collaterals".  And  the 
ftatute  6  Henry  V£  before*  mentioned,  which  prohibits  the 
marriage  of  a  queen  dowager  without  the  confent  of  the  king, 
afligns  this  reafon  for  it  (12):  "  becaufe  the  difparagement  of 
**  the  queen  fliall  give  greater  comfort  and  example  to  other 
**  ladies  of  eft  ate,  who  are  of  the  blood  royaly  more  lightly  to 
*'  difparage  themfelves  *."  Therefore  by  the  (latute  28  Hen. 
VIII.  c.  18.  (repealed,  among  other  ftatutes  of  treafons,  by 
I  Edw.  VI.  c.  12.)  it  was  made  high  treafon  for  any  man  to 
contraft  marriage  with  the  king's  children  or  reputed  chil- 
dren, his  lifters  or  aunts  ex  parte  paternaj  or  the  children  of  his 
brethren  or  fitters;  being  exaftly  the  fame  degrees,  to  which* 
precedence  is  allowed  by  the  ftatute  3 1  Hen.  VIII.  before- 
mentioned.  And  now,  by  ftatute  12  Geo.  III.  c.  1 1.  no  de- 
fcendant  of  the  body  of  king  George  II,  (other  than  the  iffuc 
of  princefles  married  into  foreign  families)  is  capable  of  con- 
tracting matrimony,  without  the  previous  coiifent  of  the  king 
fignified  under  the  great  feal ;  and  any  marriage  contra£ted 
without  fuch  confent  is  void.  Provided,  that  fuch  of  the 
faid  defcendants,  as  are  above  the  age  of  twenty-five,  may 
after  a  twelvemonth's  notice  given  to  the  king's  privy  council^ 
contTa£l  and  folemnize  marriage  without  the  confent  of  the 
crown ;  unlefs  both  houfes  of  parliament  ihall,  before  the 
expiration  of  the  faid  year,  exprefsly  declare  their  difappro- 
bation  of  fuch  intended  marriage.  And  all  perfons  folemn- 
tzing,  afiifting,  or  being  prefent  at,  any  fuch  prohibited  mar* 
riage,  (hall  incur  the  penalties  of  the  ftatute  of  praemunire. 

5.  8.     For  fiffbfKus  and  meai  \  under  and  third  coufint ;    under  Edward  lllp 

Henry  III,  1  Rym.  $51:— under  £d-  5  Rym.  729  :— ^under  Richard  11, 

ward  I,  2  Rym    4S9  :— under  Edward  7  Rym.  225  :— under    Henry  VI^ 

HI,  5  Rym.  561  : — under  Richard  II,  10  Rym.  3%i:~*.under    Henry  VII, 

7  Rym.  264 :         under  Richard  llf,  12  Rym>  529:— —>under  queen  EPiza. 

12  Rym.  232.  244:— under  Henry  beth,  Camd.  Ann.  A.  D.   1562.     To 

VIII,  15  Rym,  26.  31.  fourth  ccuftm-y   under  Henry  VII,   1% 

A  To  great  nieces  j  under  Edward  IT,  Rym.  329.     To  the  hlood-royal  in  ge« 

3  Rym.  575*  644.  To  frfi  ceufins  ;  un-  neral ;  under  Richard  II,  7  Rym.  787* 

dei  Edward  III,  5  Rym.  177.   To  ficcnd  •  Ril.  plac.  parU  672. 


{12)  The  occafion  of  this  ftatute  was  the  marriage  of  Cath^ 
me,  mother  to  Hen.  VI,  with  Owen  Tudor,  a  private  gentleman, 
See  p.  22^, 
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CHAPTIR     THP     FIFTH. 

O?     THE     COUNCILS     BELONGING     TO 

THE     KING. 


THE  third  point  of  view,  in  which  we  are  to  confidef 
the  king,  is  with  regard  to  his  councils.   For,  in  ordeir 
to  aflift  him  in  the  difcharge  of  his  duties,  the  maintenance 
p{  his  dignity,  and  the  exertion  of  his  prerogative,  the  law    ' 
hath  aflfigned  him  a  diyerfity  of  councils  to  advife  with* 

1.  The  firft  of  thefe  is  the  high  court  of  parliament| 
whereof  we  haye  already  treated  at  large. 

2.  Secondly,  the  peers  of  the  realm  are  by  their  birth 
hereditary  counfellors  of  the  crown,  and  may  be  called  toge* 
ther  by  the  king  to  impart  their  advice  in  all  matters  of  ixx^ 
portance  to  the  realm,  either  in  time  of  parliament,  or, 
which  hath  been  their  principal  ufe,  when  there  is  no  par- 
liament  in  being '.  Accordingly  Bra£lon  ^,  fpeaking  of  the 
nobility  of  his  time,  fays  they  might  probably  be  called 
••  confylesy  a  confuUnda  ;  reges  enim  tales  Jibi  affbciant  ad  confab 
^*  lendum*^  And  in  our  law  books  ^  it  is  laid  down,  that 
peers  are  created  for  two  reafons :  i.  Ad  confulendum^  2.  Ai 
drfendendumy  regem :  on  which  account  the  law  gives  th^m 
certain  great  and  high  privileges :  fuch  as  freedom  from  ar<« 
reftsy  bfc.  even  when  no  parliament  is  fitting :  becaufe  it 
intends,  that  they  are  always  afiifting  the  king  with  their 
counfel  for  the  commonwealth,  or  keeping  the  realm  iQ 
^afety  by  ^eir  prowefs  and  valour. 

*  Co.  Litt.  1 10,  c  7  Rep«  34,  9  Rep,  49,  jx  Rep*  96. 

!^  /•  s.  t,  8. 

INSTANCES 
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Instances  of  cdnventions  of  the  peers,  to  advife  the  king, 
have  been  in  former  times  very  frequent ;  though  now  fallen 
into  difufe,  byreafon  of  the  more  regular  meetings  of  parlia- 
ment. Sir  Edward  Coke  ^  gives  us  an  extra^  of  a  record^ 
5  Hen.  IV,  concerning  an  exchange  of  lands  between  the 
kipg  and  the  earl  of  Northumberland,  wherein  the  value  of 
each  was  agreed  to  be  fettled  by  advice  of  parliament,  (if  any 
fiiould  be  called  before  the  fea(t  of  faint  Lucia,)  or  otherwife 
by  advice  of  the  grand  council  of  peers  which  the  king  pro- 
mifes  to  afTemble  before  the  faid  feaft,  in  cafe  no  parliament 
ihall  be  called.  Many  other  inilances  of  this  kind  of  meeting 
are  to  be  found  under  our  antiexH  kings:  though  the  formal 
method  of  convoking  them  had  been  fo  long  left  off,  that 
when  king  Charles  I  in  1640  iffued  out  writs  under  the  great 
feal  to  call  a  great  council  of  all  the  peers  of  England  to 
meet  and  attend  his  majefty  at  York,  previous  to  the  meet« 
ing  of  the  long  parliament,  the  earl  of  Clarendon*^  mentions 
it  as  a  new  invention,  not  before  heard  of  *,  that  is,  as  he 
explains  himfelf,  fo  old,  that  it  had  not  been  prackifed  in 
fome  hundreds  of  years.  But,  though  there  had  not  fo  long 
before  been  an  in  fiance,  nor  has  there  been  any  fmce,  of 
aiTcmbling  them  in  fo  folemn  a  manner,  yet,  in  cafes  of 
emergency,  our  princes  have  at  feveral  times  thought  proper 
to  call  for  and  confult  as  many  of  the  nobility  as  could  eafily 
be  got  together :  as  was  particularly  the  cafe  with  king 
James  the  fecond,  after  the  landing  of  the  prince  of  Orange ; 
and  with  the  prince  of  Orange  himfelf,  before  he  called 
that  convention  parliament,  which  afterwards  called  him  to 
the  throne. 

Besidbs  this  general  meeting,  it  is  lifually  looked  upon  to 
be  the  right  of  each  particular  peer  of  the  realm  to  demand 
an  audience  of  the  king,  and  to  lay  before  him,  with  decency 
and  refpcft,  fuch  matters  as  he  fhall  judge  of  importance  to 
the  public  weal.  And  therefore,  in  the  reign  of  Edward  If^ 
it  was  made  an  article  of  impeachment  in  parliament  againft 

d  J  Uft.  no.  c  Hift.  b.  2. 

the 


Ch,  5.  o/'PiRsoMs.  ^2^ 

the  t^/6*Hugh  Spencers,  father  and  fon,  for  which  they  were 
baniihe'd  the  kingdom,  "  that  they  by  their  evil  covin  would 
«*  not  fufFcr  the  great  mcti  of  the  realm^  the  king's  good 
**  counfellors,  to  fpeak  with  the  king,  or  to  come  near  him  ; 
*<  but  only  in  the  prefence  and  hearing  of  the  faid  Hugh  the 
*<  father  and  Hugh  the  fon^  or  one  of  them,  and  at  their 
^^  will,  and  according  to  fuch  things  as  pleafed  them  V 

3.  A  THIRD  council  belonging  the  king,  are,  according 
to  fir  Edward  Coke  ^,  his  judges  of  the  courts  o£  law,  for 
law  matters.  And  this  appears  frequently  in  our  ftatutes, 
particularly  14  Edw.  III.  c.  5.  and  in  other  books  of  law. 
So  that  when  the  king's  council  is  mentioned  generally,  it 
muft  be  defined,  particularized,  and  undcrftood,  fecundum 
fuhjeElam  materiam  :  and,  if  the  fubje£l  be  of  a  legal  nature, 
then  by  the  king's  council  is  underftood  his  council  for  mat- 
ters of  law:  namely,  his  judges.  Therefore  when  by  ftatute 
16  Ric.  II.  c.  5.  it  was  made  a  high  offence  to  import  into 
this  kingdom  any  pap<»l  bulks,  or  other  procefles  from  Rome  j 
and  it  was  enacled,  that  the  offenders  fhould  be  attached  by 
their  bodies,  and  brought  before  the  king  and  his  council  to 
anfwer  for  fuch  offence  ;•  here,  by  the  expreffion  of  the  king's 
council^  were  underftood  the  king's  judges  of  his  courts  of 
juftice,  the  fubjeft  matter  being  legal :  this  being  the  general 
way  of  interpreting  the  word,  council  **. 

4.  But  the  principal  council  belonging  to  the  king  is  his 
privy  council,  which  is  generally  called,  by  way  of  eminence, 
the  council.  And  this,  according  to  fir  Edward  Coke's  de- 
fcription  of  it  *,  is  a  noble,  honourable,  and  reverend  affem- 
bly,  of  the  king  and  fuch  as  he  wills  to  be  of  his  privy 
council,  in  the  king's  court  or  palace.  The  king's  will  i^ 
the  fole  conftituent  of  a  privy  counfcllor ;  and  this  alfo  re- 
gulates their  number,  which  of  antient  time  was  twelve  or 
thereabouts.  Afterwards  it  increafed  to  fo  large  a  number, 
that  it  was  found  inconvenient  for  fccrefy  and  difpatch ;  and 
Aercforc  king  Charles  the  fecond  in  1679  limited  it  to  thirty :  [  230  ] 

f  4  Inft.  53.  h  3  Inft.  125. 

%  X  Inil.  iio«  14  Inft.  53. 

whereof 
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whereof  fifteen  were  to  be  the  principal  o£Ecers  of  ftatCj  and 
thofe  to  be  counfellors,  virtute  Gfficii ;  and  the  other  fifteen 
were  compofed  of  ten  lords  and  five  commoners  of  the  king's 
choofing  ^.  But  fince  that  time  the  number  has  been  much 
angmentedy  and  now  continues  indefinite  ( i).  At  the  fame 
time  alfo  the  antient  office  of  lord  prefident  of  the  council 
was  revived  in  the  perfon  of  Anthony  earl  of  Shaftibury(2); 
an  officer,  that  by  the  ftatute  of  31  Hen.  VIII.  c.  10.  has 
precedence  next  after  the  lord  chancellor  and  lord  treafurer* 

Privt  counfellors  are  made  by  the  king*s  nomination, 
without  either  patent  or  grant ;  and,  on  taking  the  neceflary 
oaths,  they  become  immediately  privy  counfellors  during  the 
life  of  the  king  that  choofes  them,  but  fubje£i  to  removal  at 
his  difcretion. 

As  to  the  qualifications  of  members  to  fit  at  this  board :  any 
natural  born  fubjedi  of  Eiigland  is  capable  of  being  a  mem- 
ber of  the  privy  council ;  taking  the  proper  oaths  for  fccurity 
of  the  government,  and  the  teft  for  fecurity  of  the  church. 

k  Temple*!  Mem.  part  3. 


( 1 )  No  inconvenience  arlfes  from  the  cxtenfion  of  their  numbers, 
as  thofe  only  attend  who  are  fpecially  fummoned  for  that  particular 
occafion  upon  which  their  advice  and  afliflance  are  required.  The 
cabinet  council,  as  it  is  called,  confifts  of  thofe  miniftcrs  of  ibite 
who  are  more  immediately  honoured  with  his  majefiy's  confidence, 
and  who  are  fummoned  to  confult  upon  the  important  and  arduous 
difcharge  of  the  executive  authority  :  their  number  and  fele£^ion 
depend  only  upon  the  king's  pleafure  ;  and  each  member  of  that 
council  receives  a  fununons  or  meffage  for  every  attendance. 

(2)  It  appears  from  the  4  Inft.  55.  that  this  office  exifted  in  the 
time  of  Ja.  I ;  for  lord  Coke  fays,  there  is,  and  of  antient  time 
hath  been,  a  prefident  of  the  council.  This  office  was  never  granted 
but  by  letters  patent  under  the  great  feal  durante  beneplacito^  and  is 
very  ancient ;  for  John  bifhop  of  Norwich  was  prefident  of  the 
council  in  atmo  7  regis  Johannu.  Domdvit  tamen  hoc  officium 
r^piante  magni  ERzabetid* 

7  But, 
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But,  in  order  to  prevent  any  perfons  under  foreign  attach* 
meats  from  infinuating  themfelves  into  this  important  truft, 
as  happened  in  the  reign  of  king  William  in  many  indances, 
it  is  ena£ied  by  the  a£t  of  fettlement  ^  that  no  perfon  bora 
out  of  the  dominions  of  the  crown  of  England,  unlefs  born 
of  EngliOi  parents^  even  though  naturalized  by  parliament^ 
fliall  be  capable  of  being  of  the  privy  council. 

The  duty  of  a  privy  counfcllor  appears  from  the  oath  of 
oflScc",  which  confifts  of  fcven  articles:  i.  To  advife  the 
king  according  to  the  bed  of  his  cunning  and  difcretion. 
2.  To  advife  for  the  king's  honour  and  good  of  tha  public, 
vrithout  partiality  through  afFeftion,  love,  meed,  doubt,  or 
dread.  3.  To  keep  the  king's  counfel  fecret.  4.  To  avoid 
corruption.  5.  To  help  and  ftrengthcn  the  execution  of  what 
(hall  be  there  refolved.  6.  To  withftand  all  perfons  who  [  23 1  1 
would  attempt  the  contrary.  And  hilly,  in  general,  7.  To 
obferve,  keep,  and  do  all  that  a  good  and  true  counfellor 
ought  to  do  to  his  fovereign  lord. 

The  power  of  the  privy  council  is  to  inquire  into  all  of- 
fences againft  the  government,  and  to  commit  the  offenders 
to  fafe  cuftody,  in  order  to  take  their  trial  in  fome  of  the 
courts  of  law.  But  their  jurifdiQion  herein  is  only  to  in- 
quire, and  not  to  punifli :  and  the  perfons  committed  by 
them  are  in  titled  to  their  habeas  corpus  by  ftatute  16  Car.  I. 
€«  10.  as  much  as  if  committed  by  an  ordinary  judice  of  the 
peace.  And,  by  the  fame  datute,  the  court  of  darchamber, 
and  the  court  of  requeds,  both  of  which  confided  of  privy 
counfellors,  were  didblved  ;  and  it  was  declared  illegal  for 
them  to  take  cognizance  of  any  matter  of  property,  belong- 
ing to  the  fubje£ls  of  this  kingdom.  But,  in  plantation  or 
admiralty  caufcs,  which  arife  out  of  the  jurifdiSion  of  this 
kingdom  ;  and  in  matters  of  lunacy  or  idiocy  °,  being  a  fpe.- 
cial  flower  of  the  prerogative ;  with  regard  to  thefe,  although 
they  may  eventually  involve  quedions  of  extenfive  property^ 

1  Stit.  IX  Ar  13  WUl.  2U.  c  a>  ^  3  P.  Wm%.  20S. 

n  4  loft.  54. 

the 
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the  privy  council  continues  to  have  cognizance,  being  the 
court  of  appeal  in  fuch  cafes :  or,  rather,  the  appeal  lies  to 
the  king's  majcfty  himfelf  in  council  (3).  Whenever  alfo  a 
queftion  arifcs  between  two  ^provinces  in  America  or  elfe- 
where,  as  concerning  the  extent  of  their  charters  and  the 
like,  the  king  in  his  council  exercifes  ^n^Z/rj/ jurifdiAion 
therein,  upon  the  principles  of  feodal  fovcreignty.  And  fo 
likewife  when  any  perfon  claims  an  ifland  or  a  province,  in 
~^  the  nature  of  a  feodal  principality,  by  grant  from  the  king  or 
his  ancedors,  the  determination  of  that  right  belongs  to  his 
majefty  in  council :  as  was  the  cafe  of  the  earl  of  Derby  with 
regard  to  the  ifle  of  Man  in  the  reign  of  queen  Elizabeth, 
and  the  earl  of  Cardigan  and  others,  as  reprefentatives  of 
the  duke  of  Montague,  with  relation  to  the  ifland  of  St. 
Vincent  in  1764.  But  from  all  the  dominions  of  the  crown, 
excepting  Great  Britain  and  Ireland,  an  af pel/ate ']UTi(d'iQ.ion 
L  232  ]  ('"  ^^c  ^^^  rcfort)  is  vefteJ  in  the  fam?  tribunal ;  which 
ufually  exercifes  it's  judicial  authority  1:1  a  committee  of  the 
whole  privy  council,  who  hear  the  allegations  and  proofs, 
and  make  their  report  to  his  majefty  in  council,  by  whom 
the  judgment  is  finally  given  (4). 

The  privileges  of  privy  counfellors,  as  fuch,  (abflrafled 
from  their  honorary  precedence  %)  confifl;  principally  in  the 
fecurity  which  the  law  has  given  them  againft  attempts  and 
confpiracies  to  deftroy  their  lives.  For,  by  ftatute  3  Hen. 
VII.  c.  14.  if  any  of  the  king's  fervants,  of  his  houfchold, 
confpire  or  imagine  to  take  away  the  life  of  a  privy  counfcUor, 

•  Seepage  405- 

(3)  This  is,  in  fa6l,  a  court  of  juflicc,  which  muft  conlift  of  at 
leaft  three  privy  counfellors, 

(4)  The  court  of  privy  council  cannot  decree  in  perfonam  in 
England,  unlcfs  in  certain  criminal  matters;  and  the  court  of 
chancery  cannot  decree  in  rem  out  of  the  kingdom.  See  Lord 
Hardwicke's  Arg.  in  Pen  v  Baltimore,  i  Vcf.  444  where  the 
jurifdid^ion  of  the  council  and  chancery,  upon  quellions  arifiog 
Upon  fubjeft-matter  abroad,  is  largely  difcufled. 

8  It 
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h  is  fielony,  though  nothing  be  done  upon  It.  The  reafon  of 
making  this  ftatute,  fir  Edward  Coke  p  tells  us,  was  becaufe 
fttch  a  confpiracy  was,  juft  before  this  parliament,  made  by 
fome  of  king  Henry  the  fevehth'^  houfehold  fervants,  and 
great  mifchief  was  like  to  have  enfued  thereupon.  This  ex^ 
tends  only  to  the  king's  menial .  fetrantSi  .  But  the  ftatute 
9  Ann.  c.  i6.  goes  farther,  and  enzGU,  that  any  per/on  that 
ihall  unlawfully  attempt  to  kill,  or  (hall  unlawfully  aflault^ 
and  ftrikei  or  wouod,  any  jprivy  cdunfcllor  in  the  ex^cultott 
of  his  office,  (hall  be  a  feloo  without  benefit  of  clergy.  This 
ftatute  was  made  upon  th^  .daring  attempt  of  the  fieur  Ouif* 
eard,  who  ftabbed  Mri  Harlisy,  aifterwards  earl  of  Oxfoid^ 
with  a  penknife,  when  under  ezansination  for  high  crimen  in* 
a  committee  of  the  nsivy  counciL . 

The  MJilutm  of  the  privy  council  depends  upon  the  king's 
plcafure  i  and  he  may^  whenever  he  thinks  proper,  difcharge 
any  particular  member,  or  the  Ivhole  of  it,  and  appoint  an« 
pther.  By  the-  common  law  alio  it  Was  diflolved  ipfi  faB$ 
by  the  king's  demife ;  a^  deriving  all  it's  authority  from  him* 
But  now,  to  prevent  the  inconveuiencies  of  having  no  coun* 
cil  in  being  at  the  acceflion  of  a  new  prince,  it  is  enabled  by 
ftatute  6  Ann.  c.  7.  that  the  privy  council  (hall  continue  (or 
lix  months  after  the  demife  of  the  crown,  unlefs  fooner  dc« 
termined  by  the  fuccefibr. 

%  3  loft.  )S. 
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OF    THB   king's;  D;UTIE& 


I  « 


IPaoc£EJ>iittxttD  tlM  dotiedy  Inciimbcnt  on  tbe  king  bf 
^iiurconftitbti6fi$  iii«cohfidefftlioti  of  which  duties  hia 
dijjtiity  atid  t>l^€rogitttc  are  eftaiyli<h€d  hf  the  hw»  o£  the 
iMTd :  it  bein^  %  maiitn  intheJaw,  ttfafpiotedlon  and  fiibjec- 
tion^r^  reciptbett^'  Aft^fh^Te  reeit>to€a)  duties  tH  ^h$/t, 
I  apprehendi  were  meant  by  the  cbfivcntion  m  f6V9,  whdn 
they  declared  that  king  James  had  brdl^ep  the  original  con* 
itwH  bctW^in  t!in^*  anS  people.  3ut^  hoVcrer,  as  the  terms 
of  that  bri^inai  <:bntra£l  wei'e  in  fofne  mcafure  difputed. 
Being  alleged  to  etift  principairy  in  'th^orjr,  and  to  be  only 
dedttcible  by  reafoh  and  the  rules  of  natural  law;  in  which' 
dtdttSion  different  underftandings  might  very  coAfideraWy 
'  differ ;  it  was,  after  the  revolution,  judged  proper  to'declafd 
thefe  duties  exprkfsly,  and  to  reduce  that  contract  to  a  plain 
certainty.  So  that,  whatever  doubts  ihiglit  be  formerly 
raifed  by  weak  and  fcrupulous' minds  al>out  the  exiftence  of 
fuch  an  original  contra£t,  they  niuft  now  entirely  ceafe ; 
efpecially  with  regard  to  -every  "prince,  who  hath  reigned 
fince  the  year  1688. 

The  principal  duty  of  the  king  is,  to  govern  his  people 
according  to  law.  Nee  regibus  infinita  aut  libera  pdefiaSf  was 
the  conftitution  of  our  German  anceftors  on  the  continent^. 
And  this  is  not  only  confonant  to  the  principles  of  nature^ 
E  ^ZA  ]  ^^  liberty,  of  reafon,  and  of  fociety,  but  has  always  been 
efteemed  an  exprefs  part  of  the  common  law  of  Epgland^ 
even  when  prerogative  was  at  the  higheft.  ^*  The  king," 
faith  Bra&on  %  who  wrote  under  Henry  III,  <*  ought  not 

*  7  Rep.  5«  b  Tac*  dt  mor.  Gtrw^  <•  7,  c  /« i,  c,  S. 

»t» 
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^'  to  he  f^hjpEt  to  man,  but  to  God,  aod  to  the  Ifiw;  for  the 
<<  law  niaketh  the  king.    Let  the  king  therefore  render  to 
'*  the  ]aw,  what  the  law  ha^  iovefted  in  hioi  with  regard 
**  to  others;  domioion  and  power:  for  he  is  not  truly  king^ 
<<  where  will  andpleafure  rules,  and  not  the  law/'    And 
agaii;iS  <'  the  king-^aUb  hath  a  fuperior,  namely  God^  and 
**  alfo  the  law,  by  which  he  was  made  a  kiiig(i)r"    Thiia 
BraAon :  and  Fortcfcue  alfo  ^,  having  firft  well  diftingutihcd 
between  a  monarchy  abfolutely  and  defpptically  regal,  whicl^ 
is  introduced  by  conqueft  and  violence,  and  a  political  or 
civil  monarchy,  which  arifes  from  mutual  coofeot,  (of  which 
Uft  fpecies  he  uBcn^  the  government  of  England  to  be,)  im^ 
mediately  lays  it  down  as  a  principle,  that  '<  the  king  of 
England  muft  rul^  his  people  acQordii^g  to  the  decrees  of 
the  laws  thereof:  iofomuch  that  he  is  bound  by  an  oath 
^*  at  his  coronation  to  the  obfcrvance  aod  keeping  of  his  own 
f  <  laws/'  But,  to  obviate  all  doubts  and  difficulties  concern-^ 
ing  this  matter,  it  is  exprefsly.  declared  by  (latute  12  &  ig 
W.  III.  c.  a.  '<  that  the  laws  of  Epgland  are  the  birthrigt^ 
<<  of  the  people  thereof ;  agid  all  the  kings  and  queens  who 
**  fliall  afcend  the  throne  of  this  realm  ought  to  adminiftes 
<<  the  government  of  the  fame  according  to  the  faid  laws  i 
*«  and  all  their  officers  and  miniftcrs  ought  to  fcrve  them 
<•  rcfpeftively  according  to  the  fame :  and  therefore  all  the 
"  laws  and  ftatutcs  of  this  realm,  for  fccuring  the  eftablifhcd 
f<  religion,  and  the  rights  and  liberties  of  the  people  thereof, 
*'  and  all  other  laws  and  ftatutes  of  the  fame  now  in  forccj 
•*  are  ratified  and  confirmed  accordingly/' 

*  /.  a.  f.  16.  §  3»  •  f.  9.  y  34. 


'  ( I )  This  is  aMb  well  and  ftrongly  exprefled  in  the  year-books  : 
La  ley  tfi  le  fius  f>aute  irtberitance  que  k  rpy  ad }  car  par  la  ley  ^ 
mime  et  tifutt  fes  fujtis  foni  rules f  et  fi  le  ley  me  frnt^  nul  rot,  a  nul  inn 
ieritanctfera. — 19  Hen.  VI.  63. 

In  En^ltfi :  •  The  law  is  the  higheft  inheritance  which  the  king 
has;  for  by  the  law  he  himfelf  and  all  his  fubjeds  are  governed,  and 
if  there  were  no  law,  there  would  be  neither  king  nor  inheritance* 

X  2  And, 
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AnO,  as  to  the  terms  ot  the  otigrnal  cbntrad  between  king; 
and  people,  thefe  I  apprehend  to  be  now  couched  in  the 
[  235  ]  coronation  oath,  which  by  the  ftatute  i  W.  8c  M.  ft.  1.  c.  tf* 
is  to  be  admimftered  to  every  king  and  queen,  who  (hall  fuc- 
ceed  to  the  imperial  ctown  of  thefe  realms,  by  one  of  the 
archbifhops  or  bifhops  of  the  realm,  in  the  prefence  of  all 
the  people ;  who  on  therr  parts  do  reciprocally  take  the  oath 
of  allegiance  to  the  crown.  This  coronation  oath  b  con* 
ceived  in  the  following  terms : 

•<  Tif  archtyhop  of  UJhopfiadfajj  Will  you  foleranly  pro- 
**  mife  and  fwcar  to  govern  the  people  of  this  kingdom  of 
^<  England,  and  the  dominions  thereto  belonging,  according 
''  to  the  ftatutes  in  parliament  agreed  on,  and  the  laws  and 
"  cuftoms  of  the  fame?— TAf  king  or  queen  Jball  fajy  I  fo- 
^*  lemnlypromifefo  todo.— -— ^rri^^^&^^r^(^.  Will  you 
*'  to  your  power  caufc  law  and  juftice,  in  mercy,  to  be  exc- 
^  cuted  in  all  your  judgments  ? — King  or  queen.     I  wiH. 

'* ArcbUJB<>p  or  bi/bop.    WiH  you  to  the  utmoft  of  your 

•<  power  maintain  the  laws  of  God,  the  true  profeffion  of 
**  the  gofpel,  and  the  proteftant  reformed  religion  eftablilhed 
^  by  the  law  ?  And  will  you  preferve  unto  the  bifliops  and 
<'  clergy  of  this  realm,  and  to  the  churches  committed  to 
'*  th^ir  charge,  all  fuch  rights  and  privileges  as  by  law  da 
<*  or  (hall  appertain  unto  fhem,  or  any  of  them  1^-King  or 

**  qu$en.    All  this  I  promife  to  do. -^^  thU  the  king  or 

•*  queen f  hying  his  or  her  hand  upon  the  holy  gofpelsy  Jhall  fay^ 
<'  The  things  which  I  have  here  before  promifed  I  wiH  per- 
**  form  and  keep :  (b  help  me  God :  tmd  then  Jball  lifs  the 

(2)  And  it  is  required  both  by  the  bill  of  rights,  I  W.  &  M-^ 
ft.  a.  c.  2.  and  the  aft  of  fettlemcnt  12  &  13  W.  Ill,  c.  2.  that 
every  king  and  queen  of  the  age  of  twelve  years,  cither  at  their 
coronation,  or  on  the  firft  day  of  the  firft  parliament  upon  the  throne 
in  the  houle  of  peers,  (which  (kail  iirit  happen,)  (haB  repeat  and 
fcbfcribe  the  declaration  againft  popery  accor^ng  to  the  30  Car.  II* 
ft.  2»  c.  f  • 

This 
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This  is  the  form  of  the  coronation-oath,  as  U  is  now  pre- 
scribed by  our  laws  \  the  principal  articles  of  which  appear  to 
be  at  leaft  as  antifsnt  as  the  mirror  of  juftices^  and  even  as 
the  time  of  Braflon  > :  but  the  wording  of  it  was  changed  at 
the  revolution,  becaufe  fas  the  ftatutc  alleges)  the  oathitfelf 
had  been  framed  in  doubtful  words  and  exprefllonsi  with  rela-  [  236  ] 
tion  to  antient  laws  and  conftitutioas  at  this  time  unknown  ^» 
However,  in  what  form  foever  it  be  conceived;  this  is  moft 
indifputably  a  fundamejjital  and  original  exprefs  contra£l; 
though  doubtlefs  the  duty  of  protedion  is  impliedly  as  much 
incumbent  on  the  fovereign  before  coronation  as  after :  in 
the  fame  manner  as  allegiance  to  the  king  becomes  the  duty 
of  the  fubje£l  immediately  on  the  defcent  of  the  crown,  be« 
fore  he  has  taken  the  oath  of  allegiance,  or  whether  he  ever 
takes  it  all.  This  reciprocal  duty  of  the  fubjcA  will  be 
confidered  in  it's  proper  place.  At  prefent  we  are  only  to 
obferve,  that  in  the  king's  part  of  this  original  contra£t  are 
ezpreiTed  all  the  duties  that  a  monarch  can  owe  to  his  people: 
viz*  to  govern  according  to  law ;  to  execute  judgment  in 
mercy  ;  and  to  maintain  the  ellabliflied  religion.  And,  with 
tcffctk  to  the  latter  of  thefe  three  branches,  we  may  farther 
remark,  that  by  the  zQt  of  union,  5  Ann.  c.  8.  two  pre- 
ce4ing  ilait^tes  are  recited  and  confirmed  y  the  one  of  the 

'  cap,  I.  §st.  p4ller  en  UnncftH  e/latif  tt.fml gardergli 

S  /•  3.  rr.  I .  eg.  peas dtjepM  *Jiiift  it  aici«rgit  h  alftopU 

h  In  the  old  folio  abridgment  of  the  dt  Aon  auordt^  tt  fuilftce/sin  tn  toutm 

Attutety  printed  by  Letcou  and  Machli-  fm  jugtmstHe*  evfti  tt  drdt  juftkt  eng 

nit  in  the  reign  of  Edward  IV,  (p**^  difintwn  it  mifericorde,  tt  fuii graunttra  a 

Wit)  there  ii  preferved  a  copy  of  the  old  teminiiai  leju  etcufiumin  du  roiaJmtf  etm 

€aronttion*oath  4  which,  at  the  book  it  foum  ftUtr  U»  face  garder  tt  affimitr  ptt 

exUvmely  fcarce,  I  will  here  tranfa  ibe.  le%  gtnttK  dm  ptopit  avotttfaittK  tt  tjlit»^ 

Cm  ^  Uftrtment  ptt  h  rty  jurrt  m  foun  tt  Its  mtUvtys  lty%  tt  euftttmts  dt  taa  mi- 

cwoatmtnt:  fttt  U  gardtra  tt  mtintt/tera  fttrn^  ttfermtptoi  tt  tfiabRt  al  pttfh  dt 

U»  drntm  tt  /tmJrawbifM  dtfynt  tjg/i/t  Jtun  roMlmt  m  eeo  gardt  tfgardtra  s  fium 

graawtex  auHeitnmtut   dtat    drtittx  rtjt  f*imr-f  comt  Ditu  hty  mdt.  (Tit,  Jltcra* 

ghriftUnt  dEKglaertf  tt  quH  gar  dtra  tout  tit  mtmtum  rtgiu  fol*  «.  (;.  J    Prpine  hat 

fi%  ttrrtn  httttmrti  tt  dignittt  droitMrtlx  alio  g'lYen  ui  a  copy  of  the  coronation- 

ttfratiksdtJ ctroK  dM  niafmt  dEngitttrt  tn  oatbi  of  Richard  1I»   (Signal  Loyalty. 

#0«r  wuiiier  dttitiir  tt/an»  mtU mantr  damt-  II.  146. )     Edward  VI,    (ib'td,   251.) 

nuftmtnt^  ttltM  drtitiudtjptrgtx  dih^idt%  Jamecly  andChirlei  I>  (ihid*  169.). 

suftrdux  di  U  ctntf  afiunftiair  retf" 

X  3  parliament 
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pailiament  oif  Scotland,  the  odier  of  the  parliament  of  Eng- 
land :  which  enad  ;  the  former,  that  every  king  at  his  ac« 
ceffion  fliall  take  and  fubfcribe  an  oath,  to  preferve  the  pro- 
teftant  religion  and  prefbyterian  church  goyemment  in  Scot- 
land ;  the  latter,  that  at  bis  coronation  he  (hail  take  ^nA 
fubfcribe  a  fimilar  oath,  to  prefcrvc  the  fettlemcnt  of  the 
church  of  England  within  England,  Ireland,  Wales,  an4 
Berwick^  and  the  te^ifDric$  thereunto  belonging. 
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eHAPTCR    THE    SEVENTH. 


OF    THE    KING'S    PREROGATIVE.. 


IT  W9S  obfervcd  in  a  former  chapter  %  that  one  of  the 
principal  bulwarks  of  civil  liberty^  or  (i{i  other  words) 
of  th^.Britifli'Con&itution,  was  the  limitation  of  the  king's 
j)rerogative  by  bounds  fo  certain  and  notorious^  that  it  is  iiq- 
poffil^e  he  ibould  ever  exceed  theoii^  without  xht  coofent  qt 
the  people,  on  the  one  h^nd ;  or  without,  on  the  other,. ,9 
violation  of  that  original  contra£i,  which  in  all  dates  im- 
^iediy,  and  in  ours  inoft  exprefsly,  fubfifts  between  th« 
prince  and  the  fubje£i.  It  will  now  be  our  bufinefs  to  oon- 
iider  this  prerogative  minutely  ;  to  demoaftrate  it's  neceflity 
in  gencf  al ;  ad^l  to  mark  oat  la  the  moft  important  infta^acts 
it's  particula>r  evtent  a^d  veftrifkions:  from  whii:b  confider- 
ations  this  conclufionwiU  evidently  folio  w,  dial  the  .powers, 
which  are  vested  tn  the  crown  by  the  laws  of  England,  aire 
tiecdTary  for  the  fupportof  fociety;  and  do  not  int^enc^  any 
farther  on  our  natural  liberties,  than  is  expedient  for  the 
maintenance  of  our  avil. 

t 
Tkere  cannot  be  a  ftronger  pcopf  of  that  genuine  free- 

.4Qni,' which  is  the  hoaft  of  thi;^  ag^  ^nd  country,  than  the 

^wer  of  difcuflTing  and  examining,  with  decency  aod  refpe£^, 

the  lifnitsaf  the  king's  prerogative^    A  topic;,  j^at  in  fomc 

former  ages  was  thought  t;oo  delicate  an4  f^^ered  to  be  pfp- 

faned  by  the  pen  ^  a  fubjed-    It  was  ranked  afpoug  the 

flrcatm  imperii :  and,  like  the  myfleries  of  the  bona  Jea,  v/a$ 

#  ch>p«  I*  P*8C  HI* 
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not  fiiflmd  to  be  pried  ioto  by  any  but  fueh  as  were  initiated 
in  it's  feryicc;  becaufe  perhaps  the  exertion  of  the  one,  like 
fhe  folemnitief  of  the  other,  would  not  bear  the  infpedion 
of  a  rational  and  fober  inquiry.  The  glorious  queen  Eli* 
zabeth  herfelf  made  no  fcruple  to  dire^l  her  pailiaments  to 
abftain  from  difcourfing  of  matters  of  date  ^;  and  it  was  the 
conftant  language  of  this  favourite  princefs  and  her  miniftersj 
that  (cren  that  auguft  a^embly  "  ought  not  to  deal,  to  judge, 
•'  or  to  meddle  with  her  majefty's  prerogative  royal  «.** 
And  her  fucceflbr,  king  James  the  firft,  who  had  imbibed 
high  notions  of  the  divinity  of  regal  fway,  more  than  once 
laid  it  down  in  his  fpeeches,  that  ^^  a$  it  is  athcifm  and 
<f  blafphemy  in  a  creature  to  difpute  what  the  deity  may  do, 
V  (b  it  is  prefumption  and  fedition  in  a  fubjeci  to  difpute 
f ^  what  a  king  may  do  in  the  height  of  his  power :  good 
**  chriitians,  he  adds,  will  be  content  with  God's  will,  re* 
<<  vealed  in  his  word ;  and  good  fubje£ts  will  reft  in  the 
••  king's  will,  revealed  in  its  law  ^." 

But,  whatever  might  be  the  fentiments  of  fome  of  our 
princes,  this  waf  never  the  language  of  our  antient  conftitu- 
tion  and  laws.  The  limitation  of  the  regal  authority  was  a 
firft  and  eflcntial  principle  in  all  the  Gothic  fyftems  of  go- 
vernment eftabliflied  in  Europe;  though  gradually  driven 
out  and  overborne,  by  violence  and  chicane,  in  moft  of  the 
kingdom^  on  the  continent.  We  have  feen,  in  the  preceding 
chapter,  the  fentiments  of  Bra£lon  and  Fortefcue,  at  the 
diftance  of  two  centuries  from  each  other.  And  fir  Henry 
Fincb^  under  Charles  the  firft,  after  the  lapfe  of  two  cen- 
turies more,  though  he  lays  down  the  law  of  prerogative  in  very 
ftrong  and  emphatical  terms,  yet  qualifies  it  with  a  general 
reftridion,  in  regard  to  the  liberties  of  the  people.  *<  The 
«  king  hath  a  prerogative  in  all  things  that  are  not  injurious 
<<  to  the  fubje£l ;  for  in  them  all  it  muft  be  remembered, 
<<  that  the  king's  prerogative  ftretcheth  not  to  the  doing  of 
<*  any  wrong*.**  Nibi/  enim  aliudpoteft  «;?,  nifi  idfdum  qu^d 

k  D*ewes.  479.  '  Kiof  Jamet^i  works.  557.  531. 

c  Ik'uU  645.  •  Finch.  L,  %^,  S5. 
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4e  jurf  poitft  ^«  And  here  it  may  be  feme  fatisiafllon  to  re** 
xgaxkp  how  widely  the  civil  law  differs  from  our  own,  with 
regard  to  the  authority  of  the  laws  over  the  prince,  or  (as  a 
civilian  would  rather  have  exprefled  it)  the  authority  of  the 
prince  over  the  laws.  It  is  a  maxim  of  the  Englifh  law,  as 
we  have  feeu  from  Braflon,  that  <^  rex  debet  tffefub  lege^  quia 
*•  Uxfacit  regrm ;"  the  imperial  law  will  tell  us,  that,  **  ift 
*•  omnibus f  imperatoris  exfipitur  fortuna  ;  cut  ipfus  leges  Deus 
"  fubjecit  «•*•  We  (hall  not  long  hefitate  to  which  of  them 
to  give  the  preference,  as  mod  conducive  to  thofe  ends  for 
which  focieties  were  framed,  and  are  kept  together ;  efpe^ 
cially  as  the  Roman  lawyers  themfelves  feem  to  be  fenfible 
of  the  un^eafonablenefs  of  their  own  con(litution«  *'  Decet 
*•  iamen  prituipem^*  fays  Paul  us,  **  fervare  leges  ^  quibus  ipfe 
**  foluius  eft ''."  This  is  at  once  laying  down  the  principle 
of  defpotic  power,  and  at  the  fame  time  acknowleging  it^s 
abfurdity. 

• 

6t  the  word  prerogative  we  ufually  underdand  that  fpecial 
pre-eminence^  which  the  king  hath,  over  and  above  all  other 
perfonsi  and  out  of  the  ordinary  courfe  of  the  common  law^ 
in  right  of  his  rpgal  dignity,  it  fignifies,  in  it's  etymology, 
[iroxn  proi  and  rog$)  fomething  that  is  required  or  demanded 
before,  or  in  preference  tp,  all  otl^ers.  And  hence  it  follows^ 
that  it  muft  be  in  it's  nature  (ingular  and  eccentrical ;  that 
it  can  only  be  applied  to  thofe  rights  and  capacities  which 
the  king  enjoys  alone,  in  contradi(lin£tion  to  others,  and 
not  to  thofe  which  he  enjoys  in  common  with  any  of  his 
fubje£is ;  for  if  once  any  one  prerogative  of  the  prown  could 
be  held  in  common  with  the  fubje£%,  it  would  ceafe  to  be 
prerogative  any  longer.  And  therefore  Finch  ^  lays  it  down 
as  a  maximi  that  the  prerogative  is  that  law  in  cafe  of  the 
king,  vhich  is  law  in  no  cafe  of  the  fubjedi. 

Prerogatives  are  either  dire^  or  incidentaL  The  direB 
are  fuch  pofitive  fubftantial  parts  of  the  royal  charaSer  and 

f  BraAoo.  /•  3.  ir,  u  c.  ^^  ^  Tf,  31.  1.  13. 

g  Aiiv.  105.  \%M  i  FiAcb.  L«  95. 

authority^ 
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tuthoritjr,  as  are  rooted  in  and  fpring  from  the  king's  poCw 
tical  perfon,  confidcred  merely  by  itfelf,  without  reference 
to  any  other  eztrinfic  circumftance ;  as,  the  right  of  fending 
cmbafTadoTSy  of  creating  peers,  and  of  making  war  or  peace. 
But  fuch  prerogatives  as  are  incidental  bear  always  a  relation 
to  fomething  elfe,  diftin£l  from  the  king's  perfonj  and  are 
indeed  only  exceptionsi  in  favour  of  the  crown,  to  thofe 
general  ruks  that  are  eftabliflied  for  tl^e  reft  of  the  'commu- 
nity :  fuch  as,  that  no  cofts  fliali  be  recovered  againft  the 
king ;  that  the  king  can  never  be  a  joint-tenant ;  and  that 
his  debt  (hall  be  preferred  before  a  debt  to  any  of  his  fub-» 
}e£ts.  Thefe,  and  an  infinite  number  of  other  inftances, 
will  better  be  underftood,  when  we  come  regularly  to  con^ 
Cder  the  rules  themfelves,  to  which  thefe  incidental  prero- 
gatives are  exceptions.  And  therefore  we  will  at  prefent 
only  dwell  upon  the  king's  fubftantive  or  dire£t  prerogatives* 

These  fubftantive  or  dire£t  prerogatives  may  again  be  di- 
vided into  three  kinds :  being  fuch  as  regard,  firft,  the  king'$ 
royal  characler :  fecondly,  his  royal  authority :  and,  laftly, 
his  royal  income.  Thefe  are  ncceflary,  to  fecure  reverence  to 
his  perfon,  obedience  to  his  commands,  and  an  affluent  fup^ 
ply  for  the  ordinary  expences  of  government ;  without  all  of 
which  it  is  impoflible  to  maintain  the  executive  power  in  due 
independence  and  vigour,  Yef,  in  every  branch  of  this  large 
and  extenfive  dominion,  our  free  conftitution  has  interpofe4 
fuch  feafonable  checks  and  reftri<Slions,  as  may  curb  it  from 
trampling  on  thofe  liberties,  which  it  was  meant  to  fecure 
and  eftablifh.  The  enormous  weight  of  prerogative^  if  left 
to  itfelf,  (as  in  arbitrary  governments  it  is,)  fpreads  havoc 
and  deftru£lion  among  all  the  inferior  movements;  but,  when 
balanced  and  regulated  (as  with  us)  by  it's  proper  counter^ 
poife,  timely  and  judioioufly  applied,  it's  operations  are  then 
equable  and  certaui,  it  invigorates  the  wliole  machine^  and 
enables  every  part  to  anfwer  the  end  of  it's  conftrudtion*    : 

In  the  prefent  chapter  we  (hall  only  confider  the  two  firft 
of  thefe  divifionS)  which  -relate  to  the  king's  political  cbch' 

foElir 
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raStr  and  mthmfj :  or,  in  other  words,  his  dignity  and  regal 
tonver  t  to  which  laft  the  name  of  prerogative  is  frequentl]^ 
narrowed  and  confined.  The  other  divifion,  which  forms 
die  rojr^t  revenue^  will  require  a  diftind  examination ;  ac- 
cording^  to  the  known  diftribution  of  the  feodal  writers,  who 
diftingui(fa  the  royal  prerogatives  into  the  mftjora  and  minora 
regaUay  in  the  latter  of  which  clafles  the  rights  of  the  revenue 
are  ranked.  For  to  ufe  their  own  words,  "  major  a  regalia 
f^  imperii  prae^minentiam  fpeBant :  minora  vera  ad  commodum 
•'  pecuniarium  immediate  attinentf  et  haec  proprie  Jifialia  funt^ 
^*  et  ad  jus  ffci  pertinent  \" 


First,  then,  of  the  f  oval  dignity.  Under  every  monarch* 
ical  ellabliihment,  it  is  neceiTary  to  diftinguifli  the  prince 
^om  his  fttbjeds,  not  only  by  the  outward  pomp  and  deco» 
ations  of  majefty,  but  alio  by  afcribing  to  him  certain  quali* 
ties^  as  inherent  in  his  royal  capacity,  di(lin£l  from  and  fn* 
perior  to  thofe  of  any  other  individual  in  (he  nation.  For^ 
thpugh  a  philofophical  mind  will  coniider  the  royal  perfoft 
merely  as  one  man  appointed  by  mutual  confent  to  pre&de 
over  many  others,  and  will  pay  him  that  reverence  and  duty 
which  the  principles  of  fociety  demand,  yet  the  mafs  of 
fnankind  will  be  apt  to  grow  infolent  and  refradory,  if  taught 
to  coniider  their  prince  as  a  man  of  no  greater  perfe£lion  than 
themfclves.  The  law  therefore  afcribes  to  the  king,  in  his 
high  political  character,  not  only  large  powers  and  emelu* 
ments,  which  form  his  prerogative  and  revenue,  but  like  wife 
certain  attributes  of  a  great  and  tranfcendent  nature ;  bj 
which  the  people  are  led  to  confider  him  in  the  light  of  a  fu« 
perior  being,  and  to  pay  him  that  awful  refpeft,  which  may 
enable  him  with  greater  cafe  to  carry  on  the  buGncfs  of  go* 
vcrnment.  This  is  what  I  underftand  by  the  royal  dignity,  the 
feveral  branches  of  which  we  (hall  now  proceed  to  examine. 

L  And,  firft,  the  law  afcribes  to  the  king  the  attribute  of 
fQveretgntjy  or  pre-eminence.  "  Rex  eft  vicariusj^  fays  Brac- 
ton  ',  "  rf  minifter  Dei  in  terra  :  omnis  quidimfub  eo  eft^etipfi 

k  Pcrfpr'm*  dejurefjc,  /.  i.  c,  i.  imw.  9.  1  /.  x.  c.  8* 
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*«  /ui  nulhy  mji  fantum/ui  I>to  ( i )."  He  is  faid  to  have  imperial 
dignity ;  and  in  charters  before  the  conqueft  is  ffequently 
ftiied  haftlius  and  impefstor^  the  titles  fefpe£tiTely  afiutned  by 
the  emperors  of  tlie  eaft  and  weft  "*.  His  reahn  i«  declared  to 
be  an  empiric  and  his  crown  imperial^  by  many  afls  of  parlia^ 
ment,  particularly  the  (tatutes  2^  Hen.  VUL  c.  i  a.  and 
25  Hen.  VilL  c.  28  "^ }  which  at  the  fame  time  declare  the 
ling  to  be  the  fuprcme  head  of  the  realm  in  matters  both  civil 
and  ccclefiaftical,  and  of  coafequence  inferior  to  no  man  upon 
earth,  dependent  on  no  man^  accountable  to  no  man.  For* 
merly  there  prevailed  a  ridiculous  notion,  propagated  by  the 
German  and  Italian  civilians,  that  an  emperor  could  do  many 
things  which  a  king  could  not,  (as  the  creation  of  notaries 
and  the  like,)  and  that  all  kings  were  in  fomc  degree  fubordt- 
nate  and  fubjeA  to  the  emperor  of  Germany  or  Rome.  The 
meaning  therefore  of  the  legiilature,  when  it  ufes  thefc  terms 
of  empire  and  imperial,  and  applies  them  to  the  realm  and 
crown  of  England,  is  only  to  afiert  that  our  king  is  equaUy 
foYcreign  and  independent  within  thefe  his  dominions,  as  any 
emperor  is  in  his  empire^ ;  and  owes  no  kind  of  fubjedion  to 
any  other  potentate  upon  earth.  Hence  it  is,  that  no  fnit  or 
adiioncan  be  brought  againft  the  king,  even  in  civil  matters, 
becaufc  no  court  can  have  jurifdiAion  over  him.'  For  all  ju« 
rifdi£tion  implies  fuperiority  of  power :  authority  to  try  would 
be  vain  and  idle,  without  an  authority  to  redrefs  ;  and  the 
fentence  of  a  court  would  be  contemptible,  unlefs  that  court 
had  power  to  command  the  execution  of  it :  but  wKo,  fays 
Unch  ',  (hall  command  the  king?    Hence  it  is  lijcewife,  that 

m  Setd.  tic.  of  hon.  I.  1.  ta'fs  hahtret  vf  regmfM9%  ^uas  mperttur 

*  See  a! fo  z4  Geo.  !!•  c.  24.   5  Geo.    vgndicahat  in  imperii,  (M.  P^m,ji*  D^ 
HI.  c.  27.  i«>95')  * 

*  Rex  aliegmvUf  fnod  iffi  omnts  Gker^        9  Finch.  L.  83. 


( 1 )  What  Bradon  adds  in  the  fame  chapter  ought  never  ta  be 
forgotten  :  Ip/e  autem  rex  nom  debet  tffffu^  homine^  fidfuh  Deo  etfui 
fege,  quia  lexfacii  re^em,  Attrihuat  Igiturrrx  legif  quod  kx  attrtbtik 
eU  njidelicet  dominattoiiem  eCpot^atem^  non  efi  entm  rex,  ubi  donmatur 
voluntas  et  non  lex, 

by 


Ch,  "f.  ^Pehsons.  242 

by  law  the  perfon  of  the  king  is  facred,  even  though  the  mea- 
fures  purfued  in  his  reign  be  completely  tyrannical  and  aibi* 
trary :  for  no  jurifdi£lion  upon  earth  has  power  to  try  him  in 
a  criminal  way ;  much  lefs  to  condemn  him  to  punilhment* 
If  any  foreign  jurifdiftion  had  this  power,  as  was  formerly 
claimed  by  the  pope,  the  independence  of  the  kingdom 
would  be  no  more  :  and,  if  fuch  a  power  were  vefted  in  any 
domeftic  tribunal,  there  would  foon  be  an  end  of  the  con-  £  243  3 
ftimtion,  by  deftroying  the  free  agency  of  one  of  the  confti- 
tuenc  parts  of  the  fovereign  legiflative  power. 

Ails  then,  it  may  be  aflced,  the  fubjeds  of  England  to* 
tally  deftitttte  of  remedy,  in  cafe  the  crown  (hould  invade 
their  rights,  either  by  private  injuries,  or  public  oppreflionfi  ? 
To  this  we  may  anfwer,  that  the  law  has  provided  a  remedy 
ta  both  cafes. 

Akd,  firft,  as  to  private  injuries :  if  any  perfon  has,  in 
point  of  property,  a  jufl:  demand  upon  the  king,  he  mud 
petition  hinwin  his  court  of  chancery,  where  his  chancellor 
will  adminider  right  as  a  matter  of  grace,  though  not  upon 
compulfion  \  And  this  is  entirely  confonant  to  what  is  bid 
down  by  the  writers  on  natural  law.  <<  A  fubjeft,"  fays  Puf* 
fendorf ',  *<  fo  long  as  he  continues  a  fubjed,  hath  no  way 
<*  to  oblige  his  prince  to  give  him  his  due,  when  he  refufes  it ; 
*<  though  00  wife  prince  will  ever  refufe  to  ftand  to  a  lawful 
<<  contraA.  And,  if  the  prince  gives  the  fubje£i  leave  to  en- 
<<  ter  an  action  againft  him,  upon  fuch  contrail,  in  his  own 
**  courts,  the  a£tion  itfelf  proceeds  rather  upon  natural  equity, 
*(  than  upon  the  municipal  laws."  For  the  end  of  fuch  aclion 
is  not  to  compel  the  prince  to  obfervc  the  contra£l,  bur  toper* 
fuade  him.  And,  as  to  perfonal  wrongs  ;  it  is  well  obferved 
by  Mr.  Locke  %  <<  the  harm  which  the  fovereign  can  do  in 
[  ^  his  own  perfon  not  being  likely  to  happen  often,  nor  to 

<<  extend  itfelf  far  ;  nor  being  able  by  his  fingle  ilrength  to 
^  fiibvert  the  laws,  nor  opprefs  the  body  of  the   people, 

\  Finch.  L.  355.    See  b.  III.  c.  17*  f  on  Got.  P'  a.  ^  105. 

«  ijiwpf  N.  and  N.  b.  S.  c,  19. 
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*'  ((hoiild  anjr  ptiiice  have  fo  much  w^aknels  and  ill-oatore 
<'  as  to  endeavour  to  do  it,)— the  uiconveniency  tbereforeof 
*<  fome  particular  mifchiefs,  that  may  happen  fomettme^ 
**  when  a  beady  prince  comes  to  the  throiKe,  are  well  rcconv- 
^^  penfed  by  the  peace  of  the  pubJic  and  fecurity  of  the 
^^  governmentt  in  the  perfon  of  the  chief  magiftrate  being 
•*  thus  fet  out  of  the  reach  of  danger." 


[  244  3  Next,  as  to  cafes  of  ordinary  public  oppreffion,  where  the 
vitals  of  the  conftitution  are  not  attacked,  the  law  bath  alfe 
affigned  a  remedy.  For  as  a  king  cannot  mifufe  his  power, 
without  the  advice  of  evil  counfeilors,  and  the  al&ftance  of 
wicked  minifters,  thefe  men  may  be  examined  and  punifiied. 
The  conftitution  has  therefore  provided,  by  means  of  indi£l- 
ments,  and  parliamentary  impeachments,  that  no  man  fliall 
dare  to  aflift  the  crown  in  contradiflion  to  the  laws  of  the 
land.  But  it  is  at  the  fame  time  a  maxim  in  thofe  laws,  that 
the  king  himfclf  can  do  no  wrong  :  fince  it  would  be  a  great 
wcaknefs  and  abfurdity  in  any  fyftem  of  pofitive  law,  to  de- 
fine any  pofliblc  wrong,  without  any  poffible  redrcfs. 

For,  as  to  fuch  public  opprcffions  as  tend  to  diflblve  the 
conftitution,  and  fubvert'the  fundamentals  of  government, 
they  arc  cafes,  which  the  law  will  not,  out  of  decency,  fup- 
pofc  :  being  incapable  of  diftrufting  thofe,  whom  it  has  in- 
verted with  any  part  of  the  fupreme  power ;  fince  fuch  dif- 
truft  would  render  the  exercife  of  that  power  precarious  and 
imprafticable  ^  For,  wherever  the  law  exprefles  it's  diftruft 
of  abufc  of  power,  it  always  vefts  a  fuperior  coercive  autho- 
rity in  fome  other  hand  to  corrcdl  it ;  the  very  notion  of 
which  deftroys  the  idea  of  fovereignty.  If  therefore  (for  ex- 
ample) the  two  houfes  of  parliament,  or  either  of  them,  had 
avowedly  a  right  to  animadvert  on  the  king,  or  each  other,  or 
if  the  king  had  a  right  to  animadven  on  either  of  the  houfes, 

t  See  thrfe  polnti  more  fullj  difcui3e4  iht  vf ry  karned  author  bas  tbfown  many 
in  the  confiJeratiam  of  the  laro  of  firfiit^  new  and  imporcant  lighta  en  the  texture 
»rr,   3d  edit.  pag.  i09<-i«i26«  wherein    of  our  happy  cooflitotioa. 

that 
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that  branch  of  the  I^gil^ature,  (o  (vbjtSt  to  animadrerfion, 
would  iiiilantly  ceafe  to  be  part  of  the  fupreme  power  ^  the 
balance  of  the  conftkution  would  be  overturned  ;  and  that 
branch  or  branc^esi  in  which  this  jurifdiAion  refided^  would ' 
be  completely  foyerei^.  The  fuppofition  of  law  therefore 
i^,  that  neither  the  king  nor  either  houfe  of  parliament  (col- 
le£iively  taken)  is  capable  of  doing  any  wrong ;  fince  in  fuch 
cafes  the  law  feels  -itfelf  incapable  of  furnifliing  any  adequate 
xemedy.  For  which  reafon  all  oppreflionsi  which  may  hap-  [.  245  1 
pen  to  fpring  &om  any  branch  of  the  fovereign  poweri  moft 
decelTarily  he  6ut  of  the  reach  of  ^njjlated  ruU,  or  ejgprefi 
i^gaJ  proviGon  :  but,  if  ever  they  unfortunately  happen^  the 
pnadenci  of  the  timea  muft  provide  new  remedies  upon  new 
emnrgetioies* 

,  iMDHEDy  it  is  found,  by  experience,  that  whenever  the 
uncoullitutional  oppreiTions,  even  of  the  fovereign  power^ 
advance  with  gigantic  ftridcs  and  threaten  defolation  to  a 
ftatCi  mankind  will  not  be  reafoned  out  of  the  feelings  of 
l^umanity ;  nor  will  facrlfice  their  liberty  by  a  icrupulous 
adherence  to  thofe  political  maxims,  which  were  originally 
eftabliflied  to  preferve  it.  And  therefore^  though  the  pofitive 
laws  are  filent,  experience  will  furnifh  us  with  a  very  re« 
markable  cafe,  wherein  nature  and  reafou.prevailed.  When 
king  James  the  ieoond  invaded  the  fundamental  conftitution 
of  die  realm,  the  convention  declared  an  abdication^  whi^bj^ 
the  throne  was  rendered  vacant,  which  induced  a  new  fettle- 
ment  of  the  crown.  And  fo  far  as  this  precedent  leads,  and 
no  farther,  we  may  now  be  allowed  to  lay  down  the  law 
9f  redrcfs  agaiufl:  public  opprciTion.  If  therefore  any  future 
prince  (houtd  endeavour  tofubvert  the  a)nftitution  by  bicak* 
kig  the  original  contrad:  between  king  and  people,  fliould 
violate  the  fundamental  laws,  and  fhould  withdraw  himfelf 
out  of  the  kingdom;  we  are  now  authorized  to  declare  that 
^is  conj  unci  ion  of  circumftances  would  amount  to  an  abdi- 
cation, and  the  throne  would  be  thereby  vacant.  But  it  is 
9pt  for  ui  to  fay  that  any  one^  or  two^  of  thefe  ingredients 
would  amount  to  iwh  a  Situation  -,  for  tl^re  our  preoKleiA 

7  would 
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woald  fail  us.  In  thefe  therefore,  or  other  circumftancet^ 
which  a  fertile  imaginatioti  may  fumtih,  fince  both  law  and 
hiftory  are  filent,  it  becomes  ns  to  be  filent  too ;  leaving  to 
future  generations,  whenever  neceffitf  and  the  fafety  of  the 
whole  (hall  require  it,  the  exertion  of  thofe  inherent  (though 
latent)  powers  of  fociety,  which  no  climate,  no  time,  no 
conflituttbn,  no  contra£l^  can  ever  deftroy  or  diminifli. 


C  246  2  !!•  Bbsid£S  the  attribute  of  fovereignty,  the  law  alfa 
afcribes  to  the  king,  in  his  political  capacity,  abfolttte/«r» 
fiB'ton.  The  king  can  do  no  wrong.  Which  ancient  and 
fundamental  maxim  is  not  to  be  underftood,  as  if  every 
thing  tranfaAed  by  the  governnxent  was  of  courfe  juft  and 
lawful,  but  means  only  two  things.  Firft,  that  whjitever 
is  exceptionable  in  the  conduft  of  public  afiairs  is  not  to  be 
imputed  to  the  king,  nor  is  he  anfwerable  for  it  perfonally 
to  his  people :  for  this  doctrine  would  totally  deftroy  that 
conftittttional  independence  of  the  crown,  which  is  necefiary 
for  the  balance  of  power  in  our  free  and  adive,  and  there- 
fore compounded,  conftitution.  And,  fecondly,  it  meant 
that  the  prerogative  of  the  crown  extends  not  to  do  any  in* 
jury  s  it  is  created  for  the  benefit  of  the  people,  and  there- 
fore cannot  be  exerted  to  their  prejudice  "  (2}» 

Thb  king,   moreover,   is   not  only  incapable   of  imng 
wrong,  but  even  of  thinking  wrong  \  he  can  never  mean  ta 

>  Plowd,  4S7. 


(  a  )  Or  perhaps  it  means  that,  although  the  Jung  is  fabje£t  to  the 
paiiioni  and  infimiities  of  other  men,  the  conftitution  has  pre<* 
fcribed  no  mode  by  which  he  can  be  made  perfonally  amenable  for 
any  wrong  that  he  may  adually  commit.  The  law  will  therefore 
prefome  no  wrong,  where  it  has  provided  no  remedy. 

The  inviolability  of  the  king  is  eflentially  neceflary  to  the  free 
cxerctfe  of  thofe  high  prerogatives,  which  are  vefted  in  him,  not 
for  his  own  private  fplendour  and  gratification,  as- the  vulgar  and 
Ignorant  are  too  apt  to  imagine,  but  for  the  fecurity  and  piefenra* 
lion  of  the  real  happcneb  and  liberty  of  his  fttbjefts. 

li  do 
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do  an  impro|)er  tTiing :  iti  him  is  ho  folly  or  wealcncfs.  And 
therefore  if  the  crown  ihouid  be  induced  to  grant  any  fran- 
thife  or  privilege  to  a  fubjedi  contrary  to  reafon^  or  in  any 
wife  prejudicial  to  the  coramonwealthi  or  a  pfivate  perfon^ 
the  law  will  not  fuppofe  the  king  to  have  meant  either  an 
unwife  or  an  injurious  a£^ion»  but  declares  that  the  king  was 
deceived  in  his  grant;  and  thei'eupon  fuch  grant  is  reni 
dered  void^  merely  upon  the  foundation  of  fraud  and  decep- 
tion, either  by  or  upon  thofe  agents^  whom  the  crown  has 
thought  proper  to  employ.  For  the  law  will  not  caft  an 
imputation  on  that  magiilrate  whom  it  intrufts  with  the 
executive  power,  as  if  he  was  capable  of  intentionally  dif- 
regarding  his  truft :  but  attributes  to  mere  impofition  (to 
which  the  itioll  perfeft  of  fublunary  beings  mud  (till  con-> 
linue  liable)  thofe  little  inadvertencies^  which,  if  charged 
on  the  will  of  the  prince,  might  Icfltn  him  in  the  eyes  of 
his  fubjed>3» 

« 

YET-ftill,  notwithftanding  this  perfortalpcrfe^ilon,  which .[  247  3 
the  law  attributes  to  the  fovereigny  the  conditutioa  has 
allowed  a  latitude  of  fuppofmg  the  contrary,  in  refpe£l  to 
both  houfes  of  parliament;  each  of  which,  in  it's  turn,  hath 
exerted  the  tight  of  remonftrating  aiid  complaining  to  the 
king  even  of  thofe  aSs  of  royalty,  which  ^re  moft  properly 
and  perfonally  hbownj  fuch  as  meffages  Ggned  by  himfelf, 
and  (Speeches  delivered  from  the  throne.  And  yet,  fuch  is 
the  reverence  which  is  paid  to  the  royal  perfon,  that  though 
the  two  houfes  have  an  undoubted  right  to  confider  thefe 
aCts  of  (late  in  any  light  whatever,  and  accordingly  treat 
them  In  fhcir  addreflcs  as  perfonally  proceeding  from  the 
prince,  yet  among  themfelves  (to  pi-eferve  the  mote  perfeft 
decency,  and  for  the  greater  freedom  of  debate)  they  ufually 
fuppofe  them  to  flow  from  the  advice  of  the  adminiftration. 
But  the  privilege  of  canvaf&ng  thus  freely  the  pergonal  a£ls 
of  the  fovereign  (either  dire£lly,  or  even  .through  the  medium 
of  his  reputed  advifers)  belongs  to  no  individual,  but  is  con-> 
fined  to  thofe  auguft  afiemblies :  and  there  too  the  objeftions 
muft  be  propofed  with  the  utnioft  refpe£t  and  deference. 

Vol.  I.  Y  Ou«    • 
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One  member  was  fent  to  the  tower  "^^  for  fitggeftiag  that  his 
majefty's  anfwer  to  the  addrcb  of  the  commons  contained 
^<  high  Words  to  fright  the  members  out  of  their  doty^'' 
and  another  '»  for  faying  that  a  part  of  the  king's  fpeech 
<'  feemed  rather  to  be  calculated  for  the  meridian  of  Ger« 
<^  many  than  Great  Britain,  and  that  the  king  was  a  ftran* 
*<  ger  to  our  language  and  conlUtution." 

In  farther  purfuance  of  this  principle,  the  law  alfo  deter* 
mines  that  in  the  king  can  be  no  negligence,  or  laches,  and 
therefore  no  delay  will  bar  his  right.  Nullum  iempus  occurrit 
regi  has  been  the  (landing  maxim  upon  all  occafions  (3) :  for 
^e  law  intends  that  the  king  is  always  buGed  for  the  public 
good,  and  therefore  has  not  ieifure  to  aflert  his  right  within 
the  times  limited  to  fubje£ts)^.  In  the  king  alfo  can  be  no 
^  248  ]  (lain  or  corruption  of  blood  :  for  if  the  heir  to  the  crown 
were  attainted  of  treafon  or  felony,  and  afterwards  the  crown 
(hottld  defcend  to  him»  this  would  purge  the, attainder  ipfi 
faSlo*.  And  therefore  when  Henry  VII,  who  as  earl  of  Rich- 
mond (tood  attainted,  came  to  the  crown,  it  was  not  thought 
neceflary  to  pafs  an  a£i  of  parliament  to  reverfe  this  attainder; 
becaufe,  as  lord  Bacon  in  his  hidory  of  that  prince  informs 
us,  it  was  agreed  that  the  aflumption  of  the  crown  had  at 
once  purged  all  attainders.    Neither  can  the  king  in  judg* 

V  Com.  Journ.  iS  Noy.  1685.  7  Finch.  L.  81.  Co.  litt.  90. 

X  lh\d»  4  Dec.  1717.  s  Finch.vL.  8a. 

(3)  In  civ3a6Uons  relating  to  landed  property,  by  the  9  Geo.  Ill, 
c.  1 6.  the  king  like  a  fubje£l  is  b'mited  to  fixtf  years.  See  3  voL  307. 
This  maxim  appUes  alfo  to  criminal  profecutions,  which  are  brought 
in  the  name  of  the  king,  and  therefore  by  the  common  law  there 
18  no  limitation  in  treafons,  felonies,  or  mifdemeanors.  By  the 
7  W.  III.  c.  7.  an  indi6lment  for  treafon,  except  for  an  attempt 
to  aifailinate  the  king,  mud  be  found  within  three  years  after  the 
commiffion  of  the  trcafonable  aft.  4  Vol.  351.  But  where  the 
legiflature  has  fixed  no  limit,  nuUum  tempus  occurrit  regi  holds  true  : 
thus  a  man  may  be  conyifted  of  murder  at  any  diftance  of  time 
within  his  life  after  the  commiffion  of  the  crime.  This  maxim 
obtains  ftHl  in  full  force  10  Ireland,  i  Ld.  Mwntm,  365, 

ment 


<^h,  7.  */  P  £  A  s  o  « s.  i^t 

mem  of  law^  as  king,  ever  be  a  minor  or  under  age )  and 
therefore  his  royal  grants  and  aflents  to  aSs  of  parliament 
are  good^  though  he  has  hot  In  his  natural  capacity  attained 
the  legal  age  of  t^^cnty-one  \  By  a  ftatute  indeed,  28  Hen, 
VIH.  c.  ry.  power  was  given  to  future  kings  to  refcind  and 
rrvoke  all  ads  of  parliament  that  (hoilld  be  made  while  they 
were  under  the  age  of  twenty-four :  but  this  was  repealed 
by  the  ftatute  i  Edw.  VI.  c.  ii.  fo  far  as  related  to  that 
prince^  and  both  ftatutes  are  declared  to  be  determined  by 
24  Oeol  II.  c.  24.  It  hath  alfo  been  ufually  thought  pru* 
d^nt,  when  the  heir  apparent  has  been  very  young,  to  ap- 
j^iiit  a  i^rote^lor,  guardian,  or  regent,  for  a  limited  time : 
but  the  very  neceOity  of  fuch  extraordinary  provifion  is  fuf- 
flcient  to  demonftrate  the  truth  of  that  maxim  of  the  com* 
mon  law,  that  in  the  king  is  no  minority  \  and  therefore  he 
hath  no  legal  guardian  ^. 

•  Co.  Litt.  43.    ft  loft.  procttL  3.  00  bit  dottlubtd  named  1  itgent  and  i 

k  The  method!  of   appointing  tfaia  guardian  for  hii  infant  fon  Henry  yi, 

goirdian  or  regent  bate  beta  to  various,  then  nine  months  old  :   but  the  parlia- 

and  the  dnratioii  of  bit  power  lb  ancer-  meat  altered  Ma  difjpofitfoa,  and  appobit* 

tain»  that  froih  hence  alooc  it  may  ba  ed  a  proseAor  and  cottndl^  with  a  fpcclU 

coUeded  that  bit  office  is  unknown  to  the  limited  authority.  Both  ihefc prir  «ss  n^ 

cMnmon  law }  and  therefore  (u  6r  Ed-  maibad  in  a  ilate  of  pupilage  till  the  age 

ward  Coke  faya,  4  Inft.  58.)  the  fureft  of  twenty,  tbrae.    Edward  V,  at  the  age 

wtoy  is  to  liaye  him  nkade  by  authority  of  tbirteen^  was  reeomsKnded  by  bis  £1^ 

of  the  gicat  coancil  in  parliament.  Tlia  tber  to  the  care  of  tha  duke  of  Clocef. 

ea^l  of  Pe9bioke»  by  hit  owa  authority  terj  who  was  deciaivd  proteAor  by  ciia' 

tiTttmedtn  verytroublcfome  times  the  privy  council.     The  ftatutes  25  Hen. 

regency  of  Hen.  Ill,  who  was  tiien  only  VIII.  c*  fa.  and  %t  Meh.  VIH.  c.  7. 

sufie  years  old  ;  but  wa«  declared  of  full  provided^  that  the  facceilbr»  if  a  male 

age  by  the  pope  at  feventeuiy  cooiirmed  and  under  eighteen^  or  if  a  feitiale.and 

the  great  charter  at  eighteen,  and  tooJt  under  fixteea,  flurald  be  till  fuch  age  ia 

upon  him  the  adminiftratioo  of  the  go-  the  government  of  his  or  her  natural  mo« 

¥eniment  at  twenty.     A  guardian  and  ther,  (if  approved  by  the  king)  arnt  Aith 

cooneil  of  regency  were  named  for  Ed*  other  counftllora  ar  liia'  majefty  ihonld 
ward  III,  by  the  parliameor,  which  de-  -by  will  or  otherwife appoint :  and  be  aa» 

pofed  hia  father  j  tlM  young  king  bring  cordiiig'y  appointed  bit  fizteenexecafeors 

then  fifteen,  and  not  afluming  the  go-  to  have  the  government  of  his  fon  Ed- 

vemment  till  three  years  after.     When  ward  VI,  and  the  kingdom,  which  exe- 

Rlchard  llfucceededattheageofelevcn,  catort  eleAed  the  earl  of  Hertford  pro- 

the  duke  of  LancaAer  took  upon  him  teAor.    The  ftatute  14  Oeo.  II.  c.  24. 

the  management  x>f  the  kingdooa,  till  in  cafe  thaoowa  ftlbtftd  Meendto  any 

the  parliament  met,  which  appointed  a  of  the  duMren  of  Fkederid  lete  pnTnce  of 

cooncil  to  afiift  hia^    Henry  V  Wales  under  tha  age  of  eightcett|  ap- 
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III.  A  THHiD  attribute  of  the  king's  rngj^fty.  hhis  t^rpcr 
tuity.  The  law  afcribesto  him,  inhis^Utical  capacity^  aa 
abfolute  imaiortality.  The  king  never  dies.  Henry^  £d«. 
warily  or  George  may  die^  but  the  king  furvives  them  ill*. 
For  immediately  upon  the  deceafe  of  the  reigning  pcincc  ior 
his  natural  capacity,,  his  king(hip  or  imperial  dignity,  bji 
a£t  of  law,  without,  any  interregnum  os  interval^,  is  vefted  at 
once  in  his  heir ;  who  is,  eo  injlantiy  king  ta  all  intents  and 
purpofes.  And  fo  tender  b  the  law  of  fuppofing  even  a  pof-. 
fibility  of  his  death,  that  his  natural  difiblution  is  g^ie- 
rally  called  his  demife  \  demjjfio  regis ^  vel,  coronae  :  an  expref* 
fion  which  (ignifies  merely  a  transfer  of  property  ,*  for,  ad. 
is  obferved  in  Flowden  %'when  we  fay  the  demife  of  the 
crown,  we  mean  onty  that„  in  confequence  of  the  difunion. 
of  the  king's  natural  body  from  his  body  polijtic>  the  king* 
dom  is  transferred  or  demifed  to  his  Cucceflbr ;.  and  fo  the* 
royal  dignity  remains  perpetual.  Thus  too,  when  Edward 
the  fourth,  in  the  tenth  year  of  his  rcigt>,  was  dtiven  fronv 
his  throne  for  a  few  n^onths  by  the  houfe  of  Lancafter^  this  . 
temporary  transfer  of  his  dignity  was  denominated  his  </#• 
mife\  and  allproeefs  was  held  to  be  difcontinuedj^as  upon  a- 
natu/al  dbath  of  the  king*'. 

[  250  ]      We  are.  next  to  coniSider  thofe  branches  of  the  royal  prcro-. 
gative»  which  invelbthus  our  fovereign  lord,  thus  all-perfe£b 
and  immortal  in  his  kingly  capacity,  with  a  number  of  au- 
thorities and  powers ;  in  the  exertion  whereof  confifts  the: . 
executive  part  of  government.    This  is  wifely  placed  in  sl. 
iingle  hand  by  the  BritiOi  conftitution,  for  the  fake  of  una-  • 
ntmity,  ftrength,  and  difpatch.     Were  it  placed  in  many 
hands,  it  Would  be  fub]e£l  to  many  wills  :.  many  wills,  if 
disunited  and  drawing  dlAerent  ways,  cceate  weakoefs  in  a. . 

poia^ed  the  pwocdb  dowaeer  ;•— aad  that  and  rrgenr,  tU!  the  /accefTor  atuins  fucK  . 

of  5Geo.liX.  c.  ^^,  in  cafe  of  a  like  'age,  airnlcd  by  a  cooncU  of  regency  : 

d^fccnt  to  any  of  his  prcfent  majeiiy's  \ht  powers  cf  them  all  being  expiefsly 

children,  empowvrs  th«  king  to  o^e  defi.ied  and  let  down  in  tlx  fevml  ads.. 

cither  the  queen,  th^  priacefs  dowager,  c  Plowd.  177*  ^y^%                            1 

erany  defceodaatof  Uog  George  II  re-  <l  A].  49  Hen.,  VI.  p).  J — 3. 
,iA  tbU  kipgdon  |w»to  be  § uardMa 
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'  government;  and  to  unite  thofe  feveral  wills,  and  reduce 
£hem  to  one,  is  a  work  of  more  time  and  delay  than  the  exi- 
gencies of  (late  will  afford.  The  king  of  England  is  there- 
fore not  onljr  the  chief,  but  properly  the  fole^  magi&rate  o£ 
£he  nation;  all  others  a£ting  bj  commiflioh  fronx,  and  in 
due  fubordination  to  him  :  in  like  manner  as,  upon  the  great 
revolution  in  the  Roman  (late^  all  the  powers  of  the  antient 
magiftracy  of  the  commonwealth  ^were  concentered  in  the 
new  emperor.;  fo  -.that,  as  Gravina'  expreflcs  it,  ^iinejus 
^'  Ufiius  ferfona  veUris  reipublicae  vis  at  que  ntajeflas  per  cumu' 
*•*  latas  magiflratuum  potejiates  exprimebatur,^ 

After  what  has  been  premifed  in  this  chapter,  I  (hall  not 
(I  trud)  be  conHdered  as  an  advocate'  for  arbitrary  power, 
when  I  lay  it  down  as  a  principle,  that,  in  the  exertion  of  law- 
ful prerogative,  the  king  is  and  ought  to  be  abfolute ;  that  is, 
fo  far  abfolute^  thai  there  is  no  legal  authority  that  can  either 
idelay  or  reCft  him.  He  may  x^dOt  what  bills,  may  make 
what  treaties,  may  coin  what  money,  may  create  whatpeers, 
•  may  pardon  what  jofFc^nces  he  pleafcs  :  unlefs  wJiere  the  con« 
Aitution  hath  exprefsly,  or  by  evident  con fequence^ laid  down 
fome  exception  or  boundary ;  declaring,  that  thus  far  the 
prerogsytive  (hall  go  and  no  farther.  For  otherwife  the  power 
of  the  crown  would  indeed  be  but  a  name  and  a  (hadow,  in- 
liifficient  for  the  ends  of  government,  if,  where  it's  jurifdic- 
tion  is  clearly  edablrihed  and  allowed,  any  man  or  body  of 
i?ien  were  permitt^  xp  difobey  it,  in  the  ordinary  ooutk  of 
law:  I  (ay,  in  the  ordinary  courfe  of  law;  for  I  do  not 
now  fpeak  of  thofe  extraordinary  recourfes  to  firft  principles,  [  251  ] 
which  are  neceflary  when  the  contrafts  of  fociety  arc  In  dan- 
ger of  di^lution,  and  the  law  proves  too  v/eak  a  defence 
againft  the  violence  of  fraud  or  oppreflion.  And  yet  the 
want  of  attending  to  this  obvious  di(lin£kton  has  occafioned 
tliefe  doArines,  of  abfolute  power  in  the  prince  and  of  na- 
t^nal  rcfidance  by  the  people,  to  be  much  miiuiulerflood  and 
jiervcrtcd,  by  the  advocates  for  flavery  on  the  one  hand,  ,and 
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the  demagogues  of  fa£lion  on  the  other.  The  fonnera  cb* 
fcrving  the  abfolute  fovereignty  and  tranfcendent  dominioa^ 
of  the  crown  laid  down  (as  it  certainly  is)  moft  ftrongly  and 
emphatically  in  our  law-books^  as  well  as  our  homilies,  }kxvc 
.denied  that  any  cafe  can  be  excepted  from  fo  general  and 
pofitive  anile;  forgetting  how  impolQble  it  is,  in  any  praAi* 
cal  fyftem  of  laws,  to  point  out  beforehand  thofe  eccentrical 
remediess  which  the  fudden  emergence  of  national  diftrefs 
may  didate,  and  which  that  alone  c<in  juftify*  On  the  other 
hand,  o?er-zealous  republicans,  feeling  the  abfurdity  of  un- 
limited pai&ye  obedience,  have  fancifully  (or  fometimes  fac*- 
tioufly)  gone  over  to  the  other  extreme ;  and,  becaufe  refift* 
a^nce  is  juftifiabk  to  the  perfon  of  the  prince  when  the  being 
of  the  (late  is  endangered,  and  the  public  voice  proclaima 
fuch  refiftance  neceflary,  they  have  therefore  allowed  to  every 
individual  the  right  of  determining  this  expedience,  and  of 
employing  private  force  to  refift  even  private  oppreffion.  A 
do^rineprodui^ivQ  of  anarchy,  and  (in  confequence)  equally 
fatal  to  civil  liberty  as  tyranny  itfelf.  For  civil  liberty,  rightly 
undefftood,  conGfts  in  protecting  the  rights  of  individuals  by 
the  united  force  of  foci^ty  :  fociety  cannot  be  maintained,  and 
of  covirfe  can  exert  no  protediion,  witl^ut  obedience  to  fomc 
fovereign  power:  and  obedience  is  an  empty  name,  if  every 
kidividaal  has  a  right  to  decide  how  far  he  bimfclf  (hall  obey^ 

In  the  exertion  theresfore  of  thofe  prerogatives,  which  the 
law  has  given  him,  the  king  is  irrefiftible  and  abfolute,  ac- 
cording to  the  forms  of  the  con(l!tution.  And  yet,  if  (he  con- 
fequence  of  that  exertion  be  manifeftly  to  the  grievance  or 
diflionour  of  the  kingdom,  the  parliament  will  call  his  a^vifers 
^  252  }  to  a  j\ift  and  fevere  account.  For  prerogative  con(ifting  (as 
Mr,  Locke ^  has  well  deigned  it)  in  the  difcretionary  power  of 
acting  for  th^  public  good,  where  the  pofitive  laws  are  filept  • 
if  that  difcretionary  power  be  abi^fed  to  the  public  detri* 
ment,  fuch  prerogative  is  exerted  in  an  unconftitutional 
manner.  Thus  the  king  may  make  a  treaty  with  a  foreign 
ftat^^  vluch  ihall  irrevocably  bind  the  national  and  yet,  wheu 
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liich  treatieft  have  been  judged  penuciousi  impeachment) 
have  purfued  thofe  miniftersi  by  whofe  agency  or  advice 
they  were  concluded. 

The  prerogatives  of  the  crown  (in  the  fenfe  under  which 
we  are  now  confidering  them)  refpe£l  either  this  nation's 
intercourfe  with  foreign  nations,  or  it's  own  domeftic  go- 
vernment and  civil  polity. 

With  regard  to  foreign  concerns,  the  king  is  the  delegate 
or  reprefentative  of  his  people*  It  is  impoffibl^  that  the  indi- 
viduals of  a  ftate,  in  their  colic£iive  capacity,  can  tranfa£l  the 
affairs  of  that  ftate  with  another  community  equally  nume'* 
rous  as  themfelves.  Unanimity  muft  be  wanting  to  their 
meafures,  and  ftrength  to  the  execution  of  their  counfels.  Iii 
the  king  therefoyre,  as  in  a  center,  all  the  rays  of  his  people 
are  united,  and  form  by  that  union  a  confiftency,  fplendor^ 
and  power,  that  make  him  feared  and  refpeded  by  foreign 
potentates;  who  would  fcruple  to  enter  into  any  engagement, 
that  muft  afterwards  be  revifed  and  ratified  by  a  popular  af- 
fembly.  What  is  done  by  the  royal  authority,  with  regard 
to  foreign  powers,  is  the  a£l  of  the  whole  nation  :  what  is 
done  without  the  king's  concurrence  is  the  a£l  only  of  pri- 
vate men.  And  fo  far  is  this  point  carried  by  our  law,  tbat 
it  hath  been  held^  that  ihould  all  the  fubje£ts  of  England 
make  war  with  a  king  in  league  with  the  king  of  England, 
without  the  royal  aflent,  fuch  war  is  no  breach  of  the  league. 
And,  by  the  ftatute  2  Hen.  V.  c.  6.  ,any  fubje£l  committing 
aCls  of  hoftility  upon  any  nation  in  league  with  the  king  was 
declared  to  be  guilty  of  high  treafon:  and,  though  that  a£fc 
was  repealed  by  the  ftatute  20 Hen.  VL  c.  ii.  fo  far  as  re- 
lates to  the  making  this  offence  high  treafon,  yet  ftill  it  re-  [  253  ] 
mains  a  very  great  offence  againftthelaw  of  nations,  and  pu<* 
nifliable  by  our  laws,  either  capitally  or  otherwife,  according 
to  the  circumftances  of  the  cafe. 

I.  The  king,  therefore,  confidered  as  the  reprefentative  of 
his  people,  has  the  fole  power  of  fending  embafladors  to  fo« 
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reign  ftatesi  and  receiving  embafladors  at  home.  This  may 
lead  us  into  a  fliort  digreflion^  by  way  of  inquiry i  how  far  the 
municipal  laws  of  England  intermeddle  with  or  proteA  the 
rights  of  thefe  meiTengers  frgm  one  potentate  to  pother, 
whom  we  call  embalTadors. 

The  rights,  the  powers,  the  duties,  and  the  privileges  of 
embafladors  are  determined  by  the  law  of  nature  and  nations* 
and  not  by  any  municipal  conftitutions.  For,  as  they  repre- 
fent  the  perfons  of  their  refpeftitve  mafters,  who  owe  no  fub-r 
je£lion  to'  any  laws  but  thofe  of  their  own  country,  their  ac- 
tions are  not  fubjed  to  the  rontrol  of  the  private  law  of  that 
ftate,  wherein  they  are  appointed  to  reflde.  He  that  is  fub* 
je£l  to  the  coercion  of  laws  is  necefiarily  dependent  on  that 
power  by  whom  thofe  laws  were"  made  :  but  an  embafTiidor 
ought  to  be  independent  of  every  power,  except  that  by  which 
he  is  fent  \  and  of  confequence  ought  not  to  be  fubjed  to 
the  mere  municipal  laws  of  that  nation,  wherein  he  is  to  ex- 
crcife  his  fun£^ions.  If  he  grofsly  offends,  or  makes  an  ill 
ufe  of  his  character,  he  may  be  fent  home  and  accufed  before 
his  mafter  '^;  who  is  bound  either  to  do  j.u(lice  upon  him,  or 
avow  himfe]f  the  accomplice  of  his  crimes  ^  But  there  is 
great  difpute  among  the  writers  on  the  laws  of  nations,  whe^ 
thcr  this  exemption  of  embafTadors  extends  to  all  crimes,  as 
well  natural  as  pofitive  ;  or  whether  it  only  extends  to  fuch 
as  are  mala  frohibitay  ?s  coining,  and  not  to  thofe  that  are 
viala  infi^  as  murder ''.  Our  law  fcems  to  have  formerly 
taken  in  the  reftri£tion,  as  well  as  the  general  exemption. 
[  254  ]  For  it  has  been  bxld,  both  by  our  common  lawyers  and  civi- 
lians ',  that  an  embaffador  is  privileged  by  the  law  of  nature 
and  nations  \  and  yet,  if  he  commits  any  offence  againd  the 
law  of  reafon  and  nature,  he  fhall  lofe  his  privilege  m :  and 
that  therefore,  if  an  embaffador  confpires  the  death  of  the 

k  Aft  wa*  done  with  count  Gy'.lcn-  Barbeyrac^s  PufF.  /.  8.  e.  9.  §9.  &  17. 

kerg  tht  SweJtih  mioifter  to  Great  B.i-  Van  Bynk«r(hock  deforo  legator,  f.  17, 

tj'tn.  ^.  Z).  Z716.  ]8,  19. 

i  Sp.  L.  26.  ir.  1  I  Roll.  Rep.  175.     3  Biriftr.  27. 

if  Vao  Lscuv^en    in  Ff,    50.  7,.  17.        ^  4  Inft.  153. 
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kmg  in  whofe  land  he  is,  he  may  be  condemned  and  cxe- 
cated  for  trcafon ;  but  if  he  commits  any  other  fpecics  of 
treafon,  it  is  otherwife,  and  he  mull  be  fent  to  his  own 
kingdom  **.  And  thefe  pofitions  feem  to  be  built  upon  good 
» appearance  of  reafon.  For  fincc,  9s  we  have  formerly  (hewn, 
all  municipal  laws  a£l  in  fubordination  to  the  primary  law 
of  naturci  and,  where  they  annex  a  punifliment  to  natural 
crimes,  are  only  declaratory  of  and  auxiliary  to  that  law ; 
therefore  to  this  natural  univcrfal  rplc  of  juftice  embafiadors, 
9S  well  as  other  men,  are  fubjcdi  in  all  countries ;  and  of 
confecjuence  it  is  reafonablc  that,  wherever  they  tranfgrefs 
it,  there  they  (hall  be  liable  to  make  atonenjent  ®.  But,  how* 
ever  thefe  principles  might  formerly  obtain,  the  general  prac^ 
tice  of  this  country,  as  well  as  of  the  reft  of  Europe,  feeras 
now  to  purfue  the  fcntlments  of  the  learned  Grotius,  that  . 
the  fecurity  of  embafladors  is  of  morb  importance  than  the 
puniihmcnt  of  a  particular  crime  1^.  And  therefore  few,  if 
any,  examples  have  happened  within  a  century  pad,  where 
an  embafTador  has  been  p^inilhed  for  any  offence^  however 
atrocious  in  it's  nature  (4), 

*  Z  Roll.  Rep.  185.  foena  eft  prae^Jergt,    (de  jure  b*  & 

*  Foftcr's  reports.  i8S.  />.  iS  4.  4) 
F  S«uritat  Urat^rum  utiiitarl  juae  eaf 


'  (4)  In  Utit  year  1654,  during  the  prpte6l6rate  of  Cromwell, 
Don  Pataleon  Sa,  the  brother  of  the  Portuguefe  embaffador,  who 
had  been  joined  with  him  in  the  fame  commiffion,  was  tried,  con- 
ivi6led,  and  executed,  for  an  atrocious  murder.  Lord  Hale,  i .  P. 
C.  99.  approves  of  the  proceeding;  and  Mr.  J,  Fofter  (pJ  188.) 
though  a  modem  writer  of  law,  lays  it  down  that,  "  for  murder  and 
**  other  offencts  of  great  enormity,  which  are  againil  the  light  of 
*^  nature  and  the  fundamental  laws  of  all  fociety,  embafladors  are 
**  certainly  liablu  to  anfwer  In  the  ordinary  courf^*  of  jullue,  as 
**  other  pcrfons  offending  in  the  like  manner  are  :"  but  Mr.  Hume 
obferves  upon  this  cafe,  that  "  the  laws  of  nations  were  lie  re 
V  plainly  violated."  7  Vol.  237.  And  Vattel  with  irrefiftiblc 
ability  contends,  that  the  univerfal  inviolability  of  an  embafTadoi- 
js  an  obje^l  of  much  greater  inoportancc  to  the  world  than  their 

*j  punifiiinciit 
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In  Tcfpedl  to  civil  fuits,  all  the  foreign  jurifta  agree,  tliat 
neither  an  embaflador,  or  anf  of  his  train  or  comiief^  can  be 
profecuted  for  any  debt  or  contra£l  in  the  courts  of  that 
kingdom  wherein  he  is  fent  to  refide.  Yet  fir  Edward  Coke 
maintains^  thaty  if  an  embaflador  make  a  contradi  which  is 
good  jure  gentium^  he  (hall  anfwer  for  it  here  ^.  But  the 
truth  is,  fo  few  cafes  (if  any)  had  arifen^  wherein  the  privi* 
lege  was  either  claimed  or  difputed,  even  with  regard  to  civil 
fuits,  that  cur  law-books  are  (in  general)  quite  filent  upon 
r  ^5S  ]  ^^  previous  to  the  reign  of  queen  Anne  ;  when  an  embafla* 
dor  from  Peter  the  greati  czar  of  Mufcovy,  was  adually  ar- 
retted and  taken  out  of  his  coach  in  London  \  for  a  debt  of 
fifty  pounds  which  he  had  there  contra£led.     Inflead  of  ap« 

q  4  \tifk,  153.  r  si  Jttly  i7o3.     Boyer'i  anaali  cf  queen  Anne. 


pupiihment  for  crimes  however  contrary  to  natural  juftlce*  *♦  A 
**  miniftcr,'*  fays  that  profound  writer,  "  is  often  charged  with  a 
*•  commiflion  difagreeable  to  the  prince  to  whom  he  is  fent.  If 
•♦  this  prince  has  any  power  over  him,  and  efpecially  if  his  author 
•*  rfty  be  fovereign,  how  is  it  to  be  expeded  that  the  miniftcr  can 
*'  execute  his  mailer's  orders  with  a  proper  freedom  of  pind» 
^  fidelity,  and  fifmnefs  ?  It  is  necefiary  he  fhould  have  no  fnares 
*<  to  fear,  that  he  cannot  be  diverted  from  his  fundiions  by  any 
'*  chicanery.  He  mud  have  nothing  to  hope,  and  nothing  to  fear^ 
**  from  the  fovereign  to  whom  he  is  fent.  Therefore,  in  order  to 
^  the  fuccefs  of  his  minifby,  he  muft  be  independent  of  the  fo^« 
'*  reiga's  authority,  and  of  the  jurifdi^ion  of  the  country  botl| 
*'  civil  and  criminal."  B.  4,  c.  7.  f.  92.  where  this  fubje(^  is  dif« 
cuffed  in  a  moil  luminous  manner.  The  Romans,  in  the  infiuicy  of 
their  (late,  acknowledged  the  expediency  of  the  independence  of 
embaifadors ;  for  when  they  had  received  embaifadors  from  the 
Tarquin  princes,  whom  they  had  dethroned,  and  had  afterwards 
dete6led  thofe  embaffadors  in  fecretly  committing  a£ls  which  might 
have  been  confidered  as  treafon  againfl  the  flate,  they  fent  them 
back  unpuniihed ;  upon  whicji  Livy  obferves,  et  qtumquam  vtfifuni 
commififfe^  ui  hofiium  loco  effent^jus  tamen  gentium  valu'U,  Lib.  2.  c.  4^ 
When  Bomilcar,  qui  Romamjide  fuhUc a  venerate  was  profecuted  as 
an  accomplice  in  the  aiTaifination  of  Maffiva,  Sallufl  declares,  fi 
rau  magu  ex  squo  bonoque  quam  exjuregentium*  Bell.  Jug*  c  35. 

plying 
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ply^ing  to  be  dlfcharged  upon  his  privilege,  he  gave  ball  to 
the  a£tion,  and  the  next  day  complained  to  the  queen.  The 
perfons  who  were  concerned  in  the  arreft  were  examined 
before  the  privy  conncil'j  (of  which  the  lord  chief  jofttce  Holt 
was  at  the  fame  time  fworn  a  members)  andleventeen  were 
committed  to  prifon ' :  mod  of  whom  were  profecutcd  by 
information  in  the  court  of  queen's  bench,  at  the  fult  of  the 
attorney  general",  and  at  their  trial  before  the  lord  chief  juf<» 
tice  were  conviAed  of  Ae  fa£t$  by  the  jury  %  referving  the 
qneftion  of  h^w,  bow  far  thofe  fafts  were  criminal,  to  be 
afterwards  argoed  before  the  judges  (  which  queftion  was 
never  determined  (5).  In  the  mean  time  the  czar  refented 
this  affront  very  highly,  and  demanded  that  the  iherifT  of 
Middlefex  and  all  others  concerned  in  the  arreft  (hould  be 
puniflied  with  inftant  death  '•  But  the  queen  (to  the  Amaze« 
ment  of  that  defpotic  court)  direded  her  fecretary  to  inform 
him>  '*  that  fhe  could  inflidl  no  punifliment  upon  any,  the 
^*  meaneft,  of  her  fubjeds,  unlefs  warranted  by  the  law  of 
^^  the  land :  and  therefore  was  perfuaded  that  he  would  not 
"  ipfilt  upon  impo Abilities  r.*'    To  fatiify  however  the  cla« 

•  25  July  1708.    JM.  X  17  Sept.  I7C8*    /•(«'• 

t  «jy  29  July  tyoS.    JhUi.  J  ii  Jan.  1708.    Uid,  Med.  0r. 

«  23  O^  1708.    U\d,  Hift.  xzxv.  454, 

«  i4.#eb.  1708*    U^d. 


(5)  In  3  Burr.  1480.  lord  Mansfield  declares,  that  **  the 
^*  ftatute  of  queen  Anne  was  not  occafioned  by  any  doubt,  whe- 
**  tb^  the  law  of  nations,  particularly  the  part  relative  to  public 
**  minifterSt  was  not  part  of  the  law  of  England,  and  the  Infrac- 
••  tion  criminal,  nor  intended  to  vary  an  iota  of  it.**  And  he 
proceeds  to  fey,  that  lord  Talbot,  lord  Hardwicke,  and  lord 
Holti  w«re  clearly  of  the  fame  opinion.  But  the  infraAion  of  the 
law  of  nations  can  only  be  a  mifdemeanor  punifliable  at  the  dif« 
cretion  of  the  court,  by  fine,  imprifonment,  and  pillory ;  and 
therefore  lord  Mansfield  fays,  the  perfons  conviSed  were  never 
brought  up  to  receive  judgment ;  for  •«  no  punifhment  would  have 
*<  been  thought  bj  the  czar  an  adequate  reparation.  Such  a  fen- 
•«  tence  as  the  court  would  have  given,  he  would  have  thought 
#«  a  frefli  infiilt.'' 

mourB 
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mours  of  the  foreign  miniftcrs  (who  made  it  a  common  caufe) 
as  well  as  to  appeafc  the-  wrath  of  Peter,  a  bill  was  brought 
■  into  parliament  *,  and  afterwards  paffed  into  a  law  *",  to  pre- 
vent and  punifli  fuch  outrageous  infolencc  for  the  future. 
And  with  a  copy  of  this  aft,  elegantly  cngroflcd  and  illumi- 
nated, accompanied  by  a  letter  from  the  queen,  an  cmbaila^ 
dor  extraordinary**  wa6  commiflioned  to  appear  at  Mofcow*^, 
who  declared  **  that  though  her  majefty  could  not  inflifk 
C  256  3  **  fuch  a  puniftiment  as  was  required,  becaufe  of  the  defc6l 
««  in  that  particular  of  the  former  cftablifhed  conftitutions 
«*  of  her  kingdom,  yet,  with  the  unanimous  confent  of  the' 
*<  parliament,  (he  had  caufed  a  new  aft  to  be  pafied,  to  ferve 
*<  as  a  law  for  the  future."  Tins  humiliating  ftep  was  ac- 
cepted as  a  full  fatisfaftion  by  the  czar;  and  the  offenders, 
at  his  requeft,  were  difcharged  from  all  farther  profecution* 

This  ftatutc**  recites  the  arreft  which  had  been  madc^  "  in 
•*  contempt  of  the  proteftion  granted  by  her  m^efty,  con- 
**  trary  to  the  law  of  nations,  and  in  prejudice  of  the  rights 
<<  and  privileges,  which  embafTadors  and  other  public  mini- 
<*  fters  have  at  all  times  been  thereby  poflefled  of,  and  ought 
*'  to  be  kept  facred- and  in violablc :"' wherefore  itenafts 
that  for  the  future* all  procefs  whereby  the  pcrfon  of  any  em- 
baflador,  or  of  his  domeftic  or  domcftic  fervant  may  be  ar- 
refled,  or  his  goods  diftraincd  or  feifed,  (hall  be  utterly  null 
and  void  ;  and  the  perfons  profccuting,  foliciting,  or  execut- 
ing fuch  procefs  fcall  be  deemed  violators  of  the  bw  of  na-* 
tions,  and  difturbers  of  the  public  rcpofe  j  and  fliall  fufFer 
fuch  penalties  and  corporal  puniOiment  as  the  lord  chancellor 
and  the  two. chief  juftices,  or  any  two  of  them,  fliall  tbiAk 
fit  (6).  But  It  is  exprcfsly  provided^  that  no  trader,  within -thtt 


«  Com.  Joorn.  23  Dec.  1.70J?, 
a  II  Apr.  1709.  Boycr,  lYiii. 
*  Mr.  Whitworth. 


c  8  Jan.  1709.     Boycr,  ibid* 
d  7  Ana.  c.  i%. 


'(C)  Perhaps.it  was  intended  as  a  compliment  to  the  czar,  that 
the  offender  is  deprived  of  the  trial  by  j»4ry  ;  and  as  he  is  to  fnffcr 
u!iv  corporal  punifliment  that  two  of  ihtTc  three  judges  may  thi«k 

fit 
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dercription  of  the  bankrupt  laws,  who  fhall  be  in  the  fervice 

of  kny  cmbafTiclor,  (hall  be  privileged  or  protedleJ  by  this 

a£k ;  nor  (hall  any  one  be  puni(hed  for  arreding  an  embafla*- 

dos's  Ccrvanti  uolefs  his  nan^e  be  regiftered  with  the  fecretary 

of  ftatc>  and  by  him  tranfmitted  to  the  (herlffs  of  Londou 

a]id^ddlefex(7).   Exceptions  that  are  ilrlftly  conformable 

to  the  lights  of  embafladors  *,  as  obferved  in  the  moft  civil* 

iz^d  countries.     And^  in  confequence  of  this  (latute,  thua 

declaring  and  enforcing  the  law  of  nations,  thefe  privileges 

arc  naw  held  to  be  part  of  the  law  of  the  land,  and  are  [  257  } 

ConfUntly  allowed  in  the  courts  of  common  law  ^ 

n.  It  is  alfo  the  king's  prerogative  to  make  treaties,leagucs, 
and  alliances  with  foreign  (tates  and  princes.  For  it  is  by  the 
law  of  nations  eflential  to. the  goodnefs  of  a  league,  that  It  be 
made  by  the  ibvereign  power  S;  and  then  it  is  binding  upon 
the  whole  community :  and  in  England  tlie  fovcreign  power, 
qtdoad  hoCf  is  vcfted  in  the  perfon  of  the  king.  Whatever  con- 
trails therefore  he  engages  in,  no  other  power  in  the  kingdont 
can  legally  delay,  refill,  or  annul.  And  yet,  left  this  plenitude 
of  authority  (hould  be  abufed  to  tlie  detriment  of  the  public, 
the  coxvftitution  (as  was  hinted  before)  hath  here  iiiterpofedt 
a  check,  by  the  means  of  parliamentary  impeachment,  for 
the  punKhment  of  fuch  minifters  as  from  criminal  motives  ad- 

*  Sta^frntefittim^  an  fomituwtnumi'  S^nrn  attUm  ta  rt%  moHnuKfuam  turim 

r§  etjur*  bah<ii4i  funtf  qtd  UgBtum  comi»  dtderit,  optlwn  exemph  in  qutkfjdam  euBt 

tanturf  run  ut  infim^lior  fiat  fegatiOf  fed  olim  receptumfui'^  itt  Ugjtui  tcneretur  tx* 

unite  ut  Incn  f»  c^njuhnt^  inflit^retfortt  bihrt   nomenciaturam'  comhum    juuruntk 

t$  mercatom.     Et^  fuammU  boifatfe  dc*  Van  Bynkerib*  r«  15.  fropejintm* 

findtrmt  et  amitum  loco  bahere  velnerint  f  Fitzg.  2,co.    Stra.  797. 

legatif  afpartt  tamtnfatu  eo  non pertlnertp  t  Paft'.  L.  of  N.  b>.S.  c.  ^.  §  6* 
ftd  in  ligati  legat'unijvt  tjicio  npn  Junf, 


fit  to  inflict  the  czar  would  be  kiduced  to  beb'eve,  that  any  future 

requifiition  of  inftant  death,  could  be  complied  .with  ;  but  as  the . 

fUtutc  has  not  made  the  offence  felony,  of  courfe  this  punifhment 

cannot  extend  to  the  privation  of  life. 

'  (7)  But  he  muft  befides  be  aftually  and  lona  Jidc  a  domcllic 

lenuuit.    3  ^«rr,  iSjC,  xWl}/.  20.  7S.. 

\      ^      >  '    vifc*' 
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tife  or  conclude  any  treaty*  which  (hall  afterwards  be  jadged 
to  derogate  from  the  honour  and  ifitereft  of  the  nations 

III.  U^oN  the  fame  principle  the  Idng  has  alfo  the  Ibk 
prerogative  of  malting  war  and  peace*    For  it  is  held  by  all 
the  writers  on  the  law  of  nature  and  nations,  that  the  right 
of  making  war^  which  bj  nature  fubfifted  in  every  indtvidual^ 
is  giv;en  up  by  all  private  perfons  that  enter  into  fociety,  and 
is  vefted  in  the  fovereign  power^:  and  this  right  is  given  up, 
not  only  by  individuals)  but  even  by  the  entire  body  of  peo» 
pie,  that  are  under  the  dominion  of  a  fovereign.    It  wooM 
indeed  be  extremely  improper,  that  any  number  of  fabje£ts 
ihould  have  the  power  of  binding  the  fupreme  magiffrafe,  and 
putting  him  againft  his  will  in  a  ftate  of  war.  Whatever  ho& 
lilities  therefore  may  be  committed  by  private  citizens,  the' 
ftate  ought  not  to  be  affeded  thereby ;  unlefs  that  (hould 
juftify  their  proceedings,  and  thereby  become  partner  in  the 
guilt.  Such  unauthorized  voluntiers  in  violence  are  not  rank* 
ed  among  open  enemies,  but  are  treated  like  pirates  and  rob* 
bers :  according  to  that  rule  of  the  civil  law ' ;  hojltx  U  funf 
qui  nobis^  out  qmbus  noi^  publice  itl/um  dicrevimus :  caeterl 
tatrones  aut  praidoms  funt.   And  the  reafon  which  is  given  by 
C  258  3  Grodus  J,  why  according  to  the  law  of  nations  a  denunciation 
of  war  ought  always  to  precede  the  adual  commencement  of 
hoililities,  is  not  fo  much  that  the  enemy  may  be  put  upon 
his  guard,  (which  is  matter  rather  of  magnanimity  than  right) 
but  that  it  may  be  certainly  clear  that  the  war  is  not  under- 
taken by  private  perfons,  but  by  the  will  of  the  whole  commu* 
nity ;  whofe  right  of  willing  is  in  this  cafe  transferred  to  the 
fupreme  magiftrate  by  the  fundamental  laws  of  fociety.    So 
that,  in  order  to  make  a  war  completely  effedual,  it  is  necef* 
fary  with  us  in  England  that  it  be  publicly  declared  and  duly 
proclaimed  by  the  king^s  authority ;  and,  then,  all  parts  of 
both  the  contending  nations,  from  the  higheft  to  the  loweft, 
are  bound  by  it.  And  wheiever  the  right  reCdes  of  beginning 
a  national  war,  there  alfo  mull  refide  the  right  of  ending  it, 

1"  Puff.  b.  S,  c.  S.  \  S.  aa4  Bar-    .    <  V*  S9^  >fi*  ><*• 
btjir.  m/«c.  j  4<v/iir##.^/./.  3ir.s.  {il* 
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•r  the  power  o(  making  peace.  And  the  fame  check  of  parlia- 
mentary  impeachment,  for  improper  or  inglorious  conduft^ 
in  beginning,  condu£ling,  or  concluding  a  national  war,  is 
in  general  fufficient  to  reftrain  the  minifters  of  the  crovtrn  from 
a  wanton  or  injurious  eiertion  of  this  great  prerogative* 

IV.  But,  as  the  delay  of  making  war  may  fometimes  be  de- 
trimental to  individuals  who  have  fuflFcred  by  depredations 
from  foreign  potentates^our  laws  have  in  fome  refpe£b  armed 
the  fubje£l  with  powers  to  impel  the  prerogative;  by  direding 
the  minifters  of  the  crown  to  ifliie  letters  of  marque  and  re- 
prifal  upon  due  demand :  the  prerogative  of  granting  which 
is  nearly  related  to,  and  plainly  derived  from,  that  other  of 
making  war }  this  being  indeed  only  an  incomplete  ftate  of 
hoftilities,  and  generally  ending  in  a  formal  denunciation  of 
war.  Thefe  letters  are  grantable  by  the  law  of  nations  ^^ 
whenever  the  fubjedls  of  one  ftate  are  oppreHed  and  injured  by 
thofe  of  another;  and  juftice  is  denied  by  that  ftate  to  which 
the  oppreflbr  belongs.  In  this  cafe  letters  of  marqup  and  repri- 
{al  (words  ufcd  as  fynonimous  ;  and  fignifying,  the  latter  a 
taking  in  return,  the  former  the  pafling  the  frontiers  in  order. 
to  fuch  taking')  may  be  obtained,  in  order  to  feife  the  bodies 
or  goods  of  the  fubje£ls  of  the  offending  ftate,  until  fatisfadlion 
be  made,  wherever  they  ha[^en  to  be  found.  And  indeed  this  £  259  j 
cuftom  of  reprifals  feemsdi£kated  by  nature  herfelf;  for  which 
reafon  we  find  in  the  moft  antient  times  very  notable  inftances 
of  it  "•  But  here  the  neceiBty  is  obvious  of  calling  in  the  fo- 
vereign  power,  to  determine  wlien  reprifals  may  be  made  i 
eUe  every  private  fufFerer  would  be  a  judge  in  his  own  caufe. 
In  purfuance  of  which  principle,  it  is  with  us  declared  by 
the  ftatqie  4  Hen.  V.  c.  7.  that  if  any  fubje£is  of  the  realm 
are  opprefTed  in  tlie  time  of  truce  by  any  foreigners,  the  king 

k  IM.  /.  3.  «.  1.  ^  4,^  5*  prise  won  at  the  Eliia  garnet  by  his  fa- 

\  Dufrefnt.  6i,Marca.  ther  Neleus,  and  for  debts  due  to  maaf 

n  See  the  account  given  by  titftor,  in  private  fubjeAs  of  the  Pylian  ktngdmii 

the  eleventh  book  of  the  Iliad,  of  the  out  of  which  bco:y  the  king  took  three 

reprifals  made  by  himf(^  on  the  Epeian  hundied  head  of  cattle  for  hif  own  ^« 

nation;   from  whom  he  took  a  molti-  roand,  and  the  reft  were  equitably  di- 

tude  of  catcic,  aa  a  fatisfa^ion  for  a  vided  among  tJie  other  ciediton* 

2  will 
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will  grant  marqoc  in  due  form»  to  all  thafc  AM  diemfelre^ 
grieved.  Which  form  is  thiia  dire£ied  to  be  obferved^:  tbe 
fuficrer  muft  firft  apply  to  the  lord  privy-feal ;  and  he  (halt 
make  out  letters  of  re^ueft  under  the  privy-fea);  and  if^aflef 
fuch  requeft  of  fatisfa&ion  made,  the  party  required  do  uofc 
within  convenient  time  make  due  fatisfadion  or  reftitution 
to  the  party  grieved,  the  lord  chaneellor  (hall  make  him  out 
letters  of  marque  under  the  great  feat ;  and  by  virtue  o^ 
diefe  he  may  attaek  and  feife  the  property  of  the  aggreflbf 
nation,  without  hazard  of  being  cofidemned  as  a  robber  oi^ 
pirate  {8)*  *  ^ 


(8)  The  Hatute  of  Hen.  V.  is  confined  to  the  time  of  a  tniec? 
vkereiu  there  is  no  exprefs  mention  that  all  nuHX^ucs  and  reprxfals 
ihall  ceafe.  This  manner  of  granting  letters  of  marque  I  conceive 
Las  long  been  difufed,  and  according  to  the  ftatute  of  Hen.  V^ 
could  only  be  granted  to  perfons  a^lually  grieved. — But  if,  during 
a  war,  a  fubje£l  without  any  commiiRon  from  the  king  ihould 
take  an  enemy's  ftiip,  the  prize  would  not  be  the  property  of  the 
<^tor,  but  would  be  one  of  the  droits  of  admiralty,  and  wouU 
belong  to  the  kin^,  or  his  grantee  the  admiral.  Car/L  399. 
a  Woodd,  433.  Therefore,  to  encourage  merchant*  ind  others  to 
fit  out  privateers  or  armed  (hips  in  time  of  war^  by  various  a^  oF 
parliament,  the  lord  high  admiral,*  or  the  commifilioners  of  the 
admiralty,  are  empowered  to  grant  commifflons  to  the  owners  of 
fuch  {hips ;  and  tlie  prizes  captured  (hall  be  divided  according  to 
a  contradl  entered  into  beiween  the  owners  and  the  captain  and 
crew  of  the  privateer. — But  the  owners,  before  the  commiflion  i» 
granted,  fhall  give  fecurity  to  the  admiralty  to  make  compcnfatioik 
for  any  violation  of  treaties  between  thofe  powers  with  whom  the 
nation  is  at  peace.  And  by  the  24  Geo.  III.  c.  47.  they  fliall 
alfo  give  fecurity  that  fuch  armed  (hip  (hall  not  be  en^loyed  in 
{tnuggling.  Thefe  commiflions  in  the  ftatutes,  and  upoh  all  oc- 
cadons,  are  now  called  letters  of  marque*  29  Geo.  IL  c*  %\^ 
19  Gio.  II L  ^.67.  MoUoy^  c.  ^,  f.  S,  Or  fometimet  the  lords  of 
the  admiralty  have  this  authority  by  a  proclamation  from  the  king 
in  council,  as  was  the  cafe  in  Dec.  1780,  to  empower  them  to 
grant  letters  of  marque  to  feife  the  fttips  of  th«  Dutch. 
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V.  Upon  eia^lf  the  fame  reafon  ftands  the  prerogative  of 
ipanting  fafe*condu£lS|  without  which  by  the  law  of  nations 
no  member  of  one  fociety  has  a  right  to  intrude  into  another* 
And  therefore  Pu£Fendorf  veryjuftly  refolve8%  that  it  is  left 
in  the  power  of  all  ftates,  to  take  fuch  meafures  about  the 
admiflion  of  ftrangers,  as  they  think  convenient ;  thofe  being 
ever  excepted  who  are  driven  on  the  coaft  by  neceiEty,  or  by 
smy  caufe  that  deferves  pity  orcompafiion.  Great  tendernefs 
is  ihewn  by  our  laws^  not  only  to  foreigners  in  didrcfs  (as 
vrill  appear  when  we  come  to  fpeak  of  Ihipwrecksj  but  with 
regard  alfo  to  the  admiflion  of  ftrangers  who  come  fpontane- 
oafly.  For  fo  long  as  their  nation  continues  at  peace  with 
ouia,  and  they  themfelves  behave  peaceably,  they  are  under 
the  king's  protodiion ;  though  liable  to  be  fent  home  whenever  [  a6o  ] 
the  king  fees  occafion.  But  no  fubjeft  of  a  nation  at  war 
^th  us  can>  by  the  law  of  nations,  come  into  the  realm,  nor 
can  travel  himfelf  upon  the  high  foas,  or  fend  his  goods  and 
jnerchandize  from  one  place  to  another,  without  danger  of 
being  feized  by  our  fubje&s,  unlefs  he  has  letters  of  fafe- 
condu£i ;  which  by  divers  antieat  (tatutes  ^  muft  be  granted 
under  the  king's  great  feal  and  inroUed  in  chancery,  or  elfe 
^xt,  of  no  effe£b :  the  king  being  fuppofed  the  beft  judge 
•f  fuch  emerg^cies,  as  may  deferve  exception  from  the 
general  law  of  arms.  But  pafiports  under  the  king*s  Ggn« 
manual,  or  licences  from  his  embafladors  abroad,  are  now 
more  ufually  obtained,  and  are  allowed  to  be  of  equal 
validity  (9). 

>  Law  of  N.  and  N.  b.  3.    c.  3.        o  15  Hen.  VT.  c.  j.    1%  Hen.  VI« 
f  9.  c.  8.    20  Hen*  VI.  c.  i. 


(9)  In  order  to  prevent  foreigners  from  arriving  and  continuing 
in  England  for  the  purpofes  of  promoting  fedltion  and  confuiion  in 
.this  country,  an  a6t  was  paifed  33  Geo*  III.  c.  4.  in  which  vari- 
.^us  reftraints  are  impofed  upon  aU  aliens  whatever. 
•;  By  that  flatute  it  Is  direded  and  provided,  that  all  mailers  »f 
iliips,  upon  their  landing  in  England,  fboll  declare  what  foreigners 

▼ov  I.  Z  ll^ 


aSo  ^fbe  Rights  Booic  L 

Indeed  the  law  of  England,  as  a  commercial  countiyt 
pays  a  very  particular  regard  to  foreign  merchants  in  innume* 
rabk  inftances.  One  I  cannot  omit  to  mention  :  that  by 
magfta  earta^  it  is  provided ,  that  all  merchants  (unlefs  pob*- 
lidy  prohibited  before-hand)  fliall  have  fafe  condud  to  de- 
part from^  to  come  into,  to  tarry  in,  and  to  go  through  £ng-> 
land,  for  the  exercife  of  merchandizci  without  any  unrea- 
fonable  impofts,  except  in  time  of  war :  and,  if  a  war  breaks 
out  between  us  and  their  country,  they  ihall  be  attached  {j£ 
in  England)  without  harm  of  body  or  goods,  till  the  king  or 
his  chief  judiciary  be  informed  how  our  merchants  are  treat- 
ed in  the  land  with  which  we  are  at  war;  and,  if  ours  be  fe- 
cure  in  that  land,  they  (ball  be  fecure  in  ours.  This  feems 
to  have  been  a  common  rule  of  equity  among  all  the  northern 
nations  \  for  we  learn  from  Stiernhook  "i,  that  it  was  si  maxim 
among  the  Gotlis  and  Swedes,  '<  quam  iegetn  exteri  nobis 
"  pofuere^  tandem  Hits  pofiemus"  But  it  is  fomewhat  extra- 
ordinary, that  it  (hould  have  found  a  place  in  magna  carta^  a 
mere  interior  treaty  between  the  king  and  his  natural^born 
fubjeds :  which  occafions  the  learned  Montefquieu  to  remark 
with  a  degree  of  admiration,  <<  that  the  Englifli  have  made 
C  a6i  j  "  the  proteftion  of  foreign  merchants  one  of  the  articles  of 

f  €•  30*  ^  dejurtSuetea,  /.  3*  e.^» 


they  have  on  board  ;  and  all  foreigners  on  their  arrival  in  an  Eng* 
lifh  port  ihall  give  an  account  of  their  names,  vank,  and  occupa- 
tion, and  where  they  have  principally  refided  for  the  laft  fix  months^ 
and  they  (hall  import  no  arms  or  ammunition,  except  as  merchan* 
dize ;  and  they  fhall  not  depart  from  the  place  of  their  arrival, 
without  a  paiTport  from  a  magiftrate. 

And  his  majefty  is  empowered  to  order  that  bo  aliens,  except 
alien  merchants,  (hall  be  landed,  or  that  they  fliall  be  landed  at 
certain  places  or  under  certain  regulations ;  and  he  may  allp  order 
any  sdien  to  reiide  in  a  particular  diflri^^,  or  to  leave  the  kingdom 
within  a  hmited  time.  For  difobcdicncc  of  the  diredions  of  this 
ftatute,  an  alien  may  be  committed  to  gaol,  and  i&  feme  cafes  may 
be  tranfported  for  life* 

•*  their 


M  Am  national  Whtttj^y*  Bat  indeed  it  veil  jaftifies  another 
obfenra^tion  which  he  has  made  S  <<  that  the  EngliOi  know 
*<  better  than  any  other  people  upon  earth,  how  to  ralue  at 
^f  the  fame  time  thefe  three  great  advantages,  religion,  li« 
^*  berty,  and  commerce.'*  Very  difierent  from  the  genius 
of  the  Roman  people ;  who  in  their  manners,  their  confti« 
tution,  and  even  in  their  laws,  treated  commerce  as  a  dif- 
honourable  employment,  and  prohibited  the  exercife  thereof 
to  perfons  of  birth,  or  rank,  or  fortune  * :  and  equally  dif* 
ferent  from  the  bigotry  of  thecanonifts,  who  looked  on  trade 
as  inconfiftent  with  chriftianity  %  and  determined  at  the 
council  of  Melfi,  under  pope  Urban  IL  jt,  D.  1090,  that 
it  was  impoffible  with  a  fafe  confcience  to  exercife  any 
traffic,  or  foUow  the  profeflion  of  the  law  ^. 

Thbse  are  the.  principal  prerogatives  of  the  king  refpeQ- 
ing  this  nation's  intercourfe  with  foreign  nations ;  in  all  of 
which  he  is  confidered  as  the  delegate  or  reprefentative  o£ 
his  people.  But  in  domeftic  aflPairs  he  is  confidered  in  % 
great  variety  of  charaders,  and  from  thence  there  arifes  an 
abundant  number  of  other  prerogatives. 

I.  First,  he  is  a  conftituent  part  of  the  fupreme  leg^fla- 
tive  power ;  and,  as  fuch,  has  the  prerogative  of  refefting 
fuch  provifions  in  parliament,  as  he  judges  improper  to  be 
pafled.  The  expediency  of  which  conftitution  has  before  been 
evinced  at  large'.  I  (hall  only  farther  remark,  that  the  king 
is  not  bound  byany  slSL  of  parliament,  unlefs  he  be  named 
therein  by  fpecial  and  particular  words.  The  moft  general 
iRTords  that  can  be  devifed  {*^  any  perfon  or  perfons,  bodies 

'  Sp.  L.  fto.  1 3*  ht  iffi  mtruatr  \  mitfi  voherit  ffi^  pr^ 

*  XhV.  AO.  6.  jkiatmr  Je  ecclefia  Dei*  Dicret,  t.  S8«  II. 
t  No^/iores  Matalihm,  et  bttwrumha        ^  Falfa  fit  poenttntui  [lmci\  cumpe* 

f&iifpiantf  ft  patrimomo  MthreSf  ftmicU'  nifus  ah  tjffioQ  curmli  nfti  ntgotia^  turn 

Jkm  urhihtuwurehmnum  actnert  prtbtht-  rtctdity  piSe  Jbu  feceatis  agi  ti/a  rti6m9 

mut,  C  4^6%.  3.  WM  froiv^tu    A^.  Concil,  apud  Bsrrn* 

*  Btmo  mircator  vur  Mgt  mmquam  fvt^  t,  1 6. 
^9e9fUsv4i  itidm  mt/Un  fbrlfiisnui  ih-  9  ^h*  i.  pag.  154. 
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<«  politic^  or  corporate^  bfc")  ztkSt  not  him  in  the  I6aft,  i£ 
^  262  3  they  may  tend  to  reftrain  or  diniinifli  any  of  his  rights  or  in« 
terefts  ^.  For  it  would  be  of  moft  mifchtevous  confequence 
to  the  public^  if  the  ftrength  of  the  executive  power  wens 
Uabk  to  be  curtailed  without  it's  own  exprefs  coofenti  by 
conftf u£Hons  and  implication^  of  the  fubjed.  Yetj  where  ao 
aft  of  parliament  is  ezprefely  made  for  the  preferration  of 
public  rights  and  the  fopprellion  of  public  wrongs,  and  does 
not  interfere  with  the  eftabliflied  rights  of  the  crown,  it  is 
faid  to  be  binding  as  well  upon  the  king  as  upon  the  fub- 
je&  ^  :  and,  likewife,  the  king  may  take  the  benefit  of  any 
{Kirticttlar  a£b,  though  he  be  not  efpecially  named  *• 

II.  The  king  is  conGdered,  in  the  next  place,  as  the  ge- 
neralifiimo,  or  the  firft  in  military  command,  within  the 
kingdom.  The  great  end  of  fociety  is  to  proted  the  weak* 
tiefs  of  individuals  by  the  united  ftrength  of  the  community : 
and  the  principal  ufe  of  government  is  to  direft  that  united 
ftrength  in  the  beft  and  moft  effeAual  m^ner,  to  anfwer  the 
eiid  proppfed«  Monarchical  government  is  allowed  to  be  the 
fitteft  of  any  for  this  purpofe :  it  follows  therefore,  from  the 
very  end  of  it's  inftitutioit,  that  in  a  monarchy  the  military 
f  ower  muft  be  trufted  in  the  hands  of  the  prince. 

In  this  capacity  therefore,  of  general  of  the  kmgdom,  the 
king  has  the  ibie  power  of  raifmg  and  regulating  fleets  and 
armies.  Of  the  manner  in  which  they  are  raifed  and  regu- 
lated I  (hall  fpcak  more,  when  I  come  to  confider  the  mili- 
tary ftate.  We  are  now  only  to  confider  the  prerogative  6f 
enlifting  and  of  governing  them :  which  indeed  was  difputed 
and  claimed,  contrary  to  all  reafon  and  precedent,  by  the  long 
•parliament  of  king  Charles  I ;  t)ut,  upon  the  rcftoratton  of 
his  fon,  was  folemnly  declared  by  the  ftat^te  13  Car.  II. 
c.  6.  to  be  in  the  king  alone  :  for  that  the  fol^^preme  go- 
vernment and  command  of  the  milttia  withinall  his  majcfty's 
realms  and  dominionsi  and  of  all  forces  by  fea  and  land,  and 

I  IX  &ep.  74.  «  J^iJ,  71.  »  7  Rep.  3». 
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of  all  fort$  and  places  of  ftrength^  ever  was  and  is  .the  un- 
doubted right  of  his  majeftyi  and  his  roy^l  predeceflbrSi  kijigs  £  263  ] 
attd  queens  of  England ;  and  that  both  or  either  houfe  of 
parliament  cannoti  nor  ought  to,  pretend  to  the  fame. 

This  ftatute,  it  is  obvious  to  obferve^  extends  not  onljr  to, 
fleets  and  armies,  but  alfo  to  forts,  and  other  piace$  of, 
ftreogth,  within  the  realm;  the  fole  prerogative  as  well  of 
ereAiog,  as  manning  and  governing  of  whichj  belongs  to. 
the  king  in  his  capacity  of  general  of  the  kingdom  ^  :  and  all 
lands  were  formerly  fulyc£l.  to  a  tax,  for  building  of  caftle^ 
wherever  the  king  thought  proper^  Tiiifi  w-as  one  of  the  three 
thingSj  from  contribiuipg  to  the  performance  of  which  no 
lands  were  exempted ;  and  therefoie  called  by  our  Saxon 
anccftors  the  trinoda  necejfitas  ;  fc.  pontis  reparation  arcn  cm» 
JlruSiOi  et  expeditio  contra  hoftem  ^.    And  this  they  were  called 
upon  to  do  fo  often,  that,  as  fir  Edward  Coke  from  M,  Paris 
aflures  us^,  there   were   in  the  time  of  Henry  ti.  I'lij 
caftles  fubfifting  in  England.  The  inconvepiencles  of  which, 
*  when  granted  out  to  private  fubje£ls,  the  lordly  barons  of 
thofe  times,  were  feverely  fek  by  the  whole  kingdom  %  fori  as 
William  of  Newburgh  remarks  in  the  reign  of  king  Stephen^ 
**  erant  in  Anglia  quodammcdo  tot  reges  vel  fothu  tyranni,  quU 
<<  domini  ettftethrvm  /'  but  it  was,  felt  by  none  more  fen&Uy 
than  bytwofucceeding  princes,  king  John  and  king  Henry  III. 
And  therefore,  the  greateft  part  of  them  being  demoli(he4 
in  the  barons'  wars,  the  kings  of  after-times  have  been  very 
cautious  of  fuffering  them  to  be  rebuilt  in  a  fortified  man^ 
per :  and  fir  Edward  Coke  lays  it  dowq  %  that  no  fubje£t 
can  build  a  caftle,  or  houfe  of  ftrcngth  imbattled,  or  other 
fortrefs  defenfible,  without  the  licence  of  the  king  y  for  the 
danger  which  might  enfue,  if  evesy  man  at  his  pleafure 
might  do  it. 

It  is  partly  upon  the  fame^  and  partly  upon  a  fifc^l  foun* 
dation,  to  fecure  his  marine  revenue,  that  the  king  has  the 

^  zinft.  30.  d  2  Inft.  }i.  ' 

€  Cowcriljiterp.  uV.(tf/fW70rMBv«/mf«        e  I  Infl.  5. 
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preiogaliTe  of  appointing  p^rts  and  havens^  or  fuch  places 
onl7>  for  perfons  and  merchandize  to  pafii  into  and  out  tuf 
the  realm,  as  he  in  his  wifdom  fees  proper.  By  the  feodal 
law  all  navigable  rivers  and  havens  were  computed  Miong 
the  ngalia  ^  and  were  fubje£^  to  the  fovereign  of  the  date. 
And  in  England  it  hath  always  been  holden^  that  the  king  i% 
lord  of  the  whole  fliore  <,  and  particularly  is  the  guardian  of 
the  ports  and  havens,  which  are  the  inltts  and  gates  of  the 
rtelm^ :  and  therefore,  fo  early  as  the  reign  of  king  JbJin^ 
^e  find  (hips  feifed  by  the  king's  officers  for  putting  in  at  a 
place  that  was  not  a  legal  port  ^  Thefe  Jegal  ports  were 
undoubtedly  at  firft  affigned  by  the  crpwn  j  fince  to  each  of 
them  a  court  of  portmote  is  incident  ^,  the  jurifdiQion  of 
which  mud  flow  from  the  royal  authority  :  the  great  ports  oi 
the  fea  are  alto'  referred  to,  as  well  known  and  eftabliihedy 
by  (latute  4  Hen.  IV.  c.  20.  which  prohibits  the  landing 
elfcwheiTC  under  pain  of  confifcation  :  and  the  ftatute  i  £liz. 
c.  II,  recites,  that  the  francbife  of  lading  and  difcharging 
had  been  frequently  granted  by  the  crown« 

•  But  though  the  king  had  a  power  of  granting  the  fran-* 
cHife  of  havens  and  ports,  yet  he  had  not  the  power  of  re- 
fumptibh,  or  of  narrowing  and  confining  their  limits  when 
once  eftablilhed;  but  any  perfon  had  a  right  to  load  or  dif- 
charge  his  merchandize  in  any  part  of  the  haven  :  wherebjp 
die  revenue  of  the  cuftoms  was  much  impaired  and  dimi<« 
nifiied,  by  fraudulent  landings  in  obfcure  and  private  cor-» 
flers.  This  occalioned  the  ftatutes  of  1  Eliz.  c.  ti.  and 
13  and  14  Car.  II.  c.  11.  J  14.  which  enable  the  crown  by 
commlffion  to  afcertain  the  limits  of  all  ports,  and  to  aflign 
proper  wharfs  and  quays  in  each  port^  for  the  exclufive 
landing  and  loading  of  merchandize. 

The  ere£lion  of  beacons,  light-houfes,  and  fea-marks^  is 
alfo  a  branch  of  the  royal  prerogative :  whereof  the  firft  was 

t  %Feud,u^<^.    Cra^  1125,^15.  i  Madox.  bift.exch.  530^ 
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antiently  ufed  In  order  to  alarm  the  country,  ia  cafe  of  the 
approach  of  an  enemy ;  and  all  of  them  are  fignally  ufef al 
in  guiding  and  preferving  veiTels  at  fea  by  night  aB  well  a6  by 
4ay.  For  this  parpofe  the  king  hath  the  exclufive  power^ 
by  commilfion  under  his  great  feal  i,  'to  caufe  them  to  be 
ctttktA  in  fit  and  convenient  places  "*,  as  well  upcHi  the  lands 
of  the  fubje£l  as  iipon  the  demcfnes  of  the  crown :  which 
power  1%  ufually  vefted  by  letters  patent  in  the  office  of  lord 
high  admiral  \  And  by  ftatute  8  Eliz.  c.  i%»  the  corpora- 
tion of  the  trinity-houfe  are  empowered  to  fet  up  any  beacons 
ox  fe»«marks  wherever  they  (hall  think  them  necefTary ;  and 
if  the  owner  of  the  land  or  any  other  perfon  (hall  deftroy 
them,  or  (hall  take  down-.any  fteeple^  tree^  or  other  known 
fea*mark,  he  (hall  forfeit  loo/j  or  in  cafe  of  inability^  to  pay 
it^  (hall  be  ipfifiSto  outlawed. 

To  this  branch  of  the  prerogative  may  alfo  be  referred  the 
power  vefted  in  his  majeftyi  by  ftatutes  1 2  Car.  II.  c,  4,  and 
29  Geo.  U.  c.  1 6.  of  prohibiting  the  exportation  of  arms  or 
ammunition  out  of  this  kingdom^  under  fevere  penalties :'  and 
likewife  the  right  which  the  king  has^  whenever  he  fees  pro- 
per, of  confining  his  fubje^is  to  ftay  within  the  realm,  g:of 
recalling  them  when  beyond  the  feas.  By  the  comnion  law  ^^ 
every  man  may  go  out  of  the  realm  for  whatever  caufe  he 
pleafeth,  without  obtaining  the  king's  leave ;  provided  he  is 
under  no  injun£lion  of  (laying  at  home:  (which  liberty  was 
exprefsly  declared  in  king  John's  great  charter,  though  left 
out  in  that  of  Henry  III)  but,  becaufe  that  every  man  ought 
of  right  to  defend  the  king  and  his  realm,  therefore  the  king 
at  his  pleafure  may  command  him  by  his  writ  that  he  go  not 
beyond  the  feas,  or  out  of  the  realm,  without  licence ;  and, 
if  he  do  the  contrary,  he  (hall  be  punifhed  for  difobeying  the 
^ng's  command.  Some  perfons  there  antientiy  were,  that, 
by  reafon  of  their  ftations,  were  under  a  perpetual  prohibition 
i>f  going  abroad  without  licence  obtained ;  among  which  were 
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reckoned  all  peersi  on  account  of  their  being  coanfellors  of 
£  266  ]  the  crown ;  all  knights^  who  were  bound  to  defend  theking-^ 
dom  from  invafions  ^  all  ecclefiaftics,  who  were  expre&ly 
confined  by  the  fourth  chapter  of  the  conftitutions  of  Claren- 
don, on  account  of  their  attachment  in  the  times  of  popery 
to  the  fee  of  Rome ;  all  archers  and  other  artificers^  left  they 
(hould  inftru£l  foreigners  to  rival  us  in  their  federal  trades  and 
manufafiures.  This  was  law  in  the  times  of  Britton  %  who 
wrote  in  the  reign  of  Edward  I :  and  fir  Edward  Coke^i  gives 
us  many  inftances  to  this  efftSt  in  the  time  of  Edward  IIL 
In  the  fucceeding  reign  the  afiair  of  travelling  wore  a  very 
diflFerent  afpc61 :  an  a£l  of  parliament  being  made  %  forbid« 
ding  all  perfons  whatever  to  go  abroad  without  licence;  excfpt 
only  the  lords  and  other  great  men  of  the  realm  ;  and  true 
and  notable  merchants ;  and  the  king's  foldiers.  But  this 
zSt  was  repealed  by  the  ftatute  4  Jac.  I.  c.  i.  And  at  prefcnt 
every  body  has,  or  at  leaft  aflumes,  the  liberty  of  going 
abroad  when  he  pleafes.  Yet  undoubtedly  if  the  king,  by 
writ  o(  ne  exeat  regftum  (10),  under  his  great  feal  or  privy  feal, 

P  c.  123*  ^  3  Inft.  175.  r  5  Rie.  11.  c.  2. 

(io)  It  is  faid  in  lord  Bacon's  Ordinances,  n^  89,  that  <^  towards 
*^  the  latter  end  of  the  reign  of  king  James  the  firft  this  writ  was 
*<  thought  proper  to  be  graoted,  not  only  in  refpe^t  of  attempts 
<<  prejudicial  to  the  king  and  flate,  (in  which  cafe  the  lord  chani 
*«  ceUor  granted  it  on  application  from  any  of  the  principal  fecre- 
**  taries,  without  fhewing  caufe,  or  upon  fuch  information  as  hiq 
'*  lordfhip  fliould  think  of  weight,)  but  alfo  in  the  cafe  of  inter- 
•*  lopers  in  trade,  great  bankiupts,  in  whofe  cftates  many  fubjeAs 
^<  might  be  inter edcd,  in  duels,  and  in  other  cafes  that  did  con^ 
«*  cern  multitudes  of  the  king's  fubjeAs." 

But  in  the  year  17349  lord  Chancellor  Talbot  declared  that 
«*  in  his  experience  he  never  knew  this  writ  of  nf  exeat  regnum 
«*  granted  or  taken  out,  without  a  bill  firfl  filed.— It  is  true,  it 
<•  was  originally  a  ftatc  writ,  but  for  fome  time,  though  not  very 
•*  k)ng,  it  ha$  been  made  ufc  of  in  aid  of  the  fubjcAs  for  the  help* 
•*  ing  of  them  to  jufticc ;  but  it  ought  not  to  be  made  ufc  of  where 
'<  the  demand  is  entirely  at  law,  for  there  the  plaintiff  has  biil, 
**  and  he  ought  not  to  have  double  baD,  both  inlaw  aad  c<juity,'* 
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thinks  proper  to  prohibit  him  from  (b  doing  f  or  if  the  king 
fends  a  writ  to  amy  mafl»  when  abroad,  commanding  his  re« 
turn  ( 1 1 },  and  iti  either  cafe  the  fubje£i:  diibbeys ;  it  is  a  high 
contempt  of  the  king's  prerogative,  for  which  the  offender's 
lands  (hall  be  feifed  tjU  he  return }  and  then  he  is  liable  to 
fine  and  imprifonment  % 

III,  Another  capacity,  in  which  the  king  is  confidcrcd 
in  domeilic  affairs^  is  as  the  fountain  of  juftice  and  general 
confervator  of  the  peace  of  the  kingdom.  By  the  fountain  of 
juAtce  the  law  does  not  mean  the  author  or  original^  but  only 
the  dijiributor.  Juftice  is  not  derived  from  the  king,  as  from 
\ns  free  gift ;  but  he  is  the  fteward  of  the  public,  to  difpenfe 
it  to  whom  it  is  due  '•  He  is  not  the  fpring,  but  the  refcr^ 
voir;  from  whence  right  and  equity  are  conduced,  by  ^ 
thoufand  channels,  to  every  individu2\J.    The  original  power 

•  I  Hawk.  P.  C«  12.  ju/Tuiam  faciat -uelverjis,      BraQ.  /.  3. 
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'  The  ufc  and  objcft  of  this  writ  of  ne  exeat  regtio  in  chancery  at 
prcfent  is  cxaftly  the  fame  as  an  arreft  at  law  in  the  commencc- 
raent  of  an  a^on,  viz.  to  prevent  the  party  from  withdrawing  his 
perfon  and  property  beyond  the  jurifdidion  of  the  court,  before  a 
judgment  could  be  obtained  and  carried  into  cxeoution ;  fo  where 
there  is  a  fuit  in-  equity  for  a  demand,  for  which  the  defendant 
cannot  be  acreiled  in  an  adion  at  law,  upon  an  affidavit  made  that 
there  is  rcafon  to  apprehend  that  he  will  leave  the  kingdpm  before 
the  condufion  pf  the  fuit,  the  chancellor  by  this  writ  will  Hop 
him,  and  will  commit  him  to  prifon,  unlefs  he  produces  fufficlent 
furctics  that  he  will  abide  the  event  of  the  fuit.  See  2  Com,  Dig,  312. 
The  affidavit  muft  ftate  fufficient  proof  of  the  intention  of  the 
party  to  go  abroad,  and  the  plaintiff  muft  fwear  that  the  defend* 
ant  is  indebted  to  him  a  certain  fum,  which  fum  is  marked  upoA 
the  writ,  and  for  which  fecurity  muft  be  found.  3  Bro.  390. 
And  if  this  fum  is  paid  into  court,  the  writ  will  be  difcharged. 

(11)  The  exercife  of  this  prerogative  has  been  long  difufed, 
^nd  it  is  probable  that  it  will  never  be  refumed.  For  the  ancient 
]carnin|r  upen  it|  fee  3  InA«  c.  8^)..  agaiaft  fugitives, 

of 
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of  judicature,  by  the  fundamental  priodples  of  fociety,  t& 
^  26j  ]  lodged  in  the  fociety  at  large :  but  as  it  woiild  be  impra^K* 
cable  to  render  complete  juftice  to  e?ery  inJfvuitial^  by  the 
people  in  tbek  coUeftiTe  capacity,  therefore  every  nation  has 
committed  that  power  to  certain  feleft  magiflrate$,  who  with 
^  more  eafe  and  expedition  can  hear  and  determine  complaints^ 

and  in  England  this  authority  has  immemorially  been  exer- 
cifed  by  the  king  Or  his  fubftitutes.  He  therefore  has  alone 
the  right  of  ere£^ing  courts  of  judicature :  for,  though  the 
conftitution  of  th^  kingdom  hath  intruded  hhn  with  the 
whole  executrve  power  of  the  laws,  it  is  ia^ffiUe,  as  well 
as  improper^  that  he  ihould  perfonally  carry  into  execution 
this  great  and  extenfive  truft  ;  it  is  confequently  neceflkry^ 
ihat  courts  (hould  be  ere&ed,  to  aQift  him  in  executing  this 
'  powQT ;  and  equally  neceflary^  that,  if  ere£led^  they  (hould 
be  ereded  by  his  authq^ ity»  And  hence  it  is,  that  all  juriC» 
diAions  of  courts  are  either  mediately  or  immediately  derived 
from  the  crown,  their  proceedings  run  generally  in  the  king's 
name,  they  pafs  imdcr  his  feal,  and  are  executed  by  his  officers^ 

It  is  probable,  and  almpft  certain,  that  in  very  early  times^ 
before  our  conftitution  arrived  at  it'$  full  perfeQion,  our  kinga 
in  perfon  often  heard  and  determined  caufes  between  party 
and  party  (l2).  But  at  prefent,  by  the  long  and  uniform  ufage 
of  many  ages,  our  kings  have  delegated  their  whole  juoicial 
power  to  the  judges  of  their  feveral  courts ;  which  are  the 
gr^nd  depofitaries  of  the  fundamental  laws  of  the  kingdom^ 
and  have  gained  a  known  and  dated  jurifdid^ion,  regulated 
by  certain  and  edablifhed  rules,  which  the  crown  itfelf  cannot 
now  alter  but  by  z6t  of  parliament  *>»  And,  in  order  to  main*? 
tain  both  the  dignity  and  independence  of  the  judges  in  the 
iuperior  courts,  it  is  ena£led  by  the  datute  13  W.  III.  c.  2^ 
tllat  their  commiffions  (hall  be  made  (not,  as  formerly,  duranU 
beni  placitoy  but)  quanuUu  benefi  gefferint^  and  their  falarie» 
afcertained  and  edabliihed;  but  that  it  may  be  lawful  to  re- 
move them  on  the  addrefs  of  both  houfes  of  parliament.  And 

«  2  Hawk.  P.  C.  a. 

{12)  See  3  vol/ 41* 
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li6w,  by  the  noble  improvements  of  that  law  In  the  ftatuto  of 
I  Geo.  HI.  c.  23,  ena£^ed  at  the  earned  recommendation  of 
the  king  himfelf  from  the  throne,  the  judges  are  continued  in  C  2^8  ] 
their  officer  during  their  good  behaviour,  notwithftanding 
any  demifeof  the  crown,  (which  wag  formerly  held'*  imme- 
diately to  vacate  their  fcats,)(i3)  and  their  full  fabrics  are 
abfolutely  fecurcd  to  them  during  the  continuance  of  their 
commiffions ;  his  majefty  having  been  pleafed  to  declare, 
that  **  he  looked  upon  the  independence  and  uprightnefs  of 
^*  the  judgea,  as  effential  to  the  impartial  admitiiftration  of 
««  jnftice ;  as  one  of  the  bed  fecuritics  of  the  rights  and  li^ 
<^  berties  of  his  fubjc£ks ;  and  as  moft  conducive  to  the 
<*  honou?  of  ^e  crown  ,  " 

In  criminal  proceedings,  or  profecutions  for  offences,  it 
would  ftiU  be  a  higher  abfurdity,  if  the  king  pcrfonally  fate 
in  judgment ;  becaufe  in  regard  tothefe  he  appears  in  another 
capacity,  that  of  profecutor.  All  offences  are  either  againft 
the  king's  peace,  or  his  crown  and  dignity  :  and  are  fo  laid  in 
every  indidlment.  For  though  in  their  confequences  they 
.generally  feem  (except  in  the  cafe  of  treafon,  and  a  very 
few  others)-  to  be  rather  offences  againft  the  kingdom  than 
the  king ;  yet,  as  the  public,  which  is  an  invifible  body,  hat 
4elegated  all  it's  power  apd  rights,  with  regard  to  the  execa* 

V  £ord  Raytn.  7^1.7.  x  Com.  Joum.  3  Mar.  lySi. 

(15)  All  their.  coitimiiSons  became  vacant  upon  the  demifc  of 
the  crown,  till  they  were  continued  for  fix  months  longer  by 
I  Ajin.  flat,  I.  c.  8.  When  his  majefly  was  pleafed  to  make  the 
pemorable  declaration  in  the  text,  he  introduced  it  by  obferving  ; 
♦*  Upon  granting  new  commiffions  to  the  judges,  the  prefent  flate 
^*  of  their  offices  fell  naturally  under  confideration.  In  confe«- 
f*  quence  of  the  late  a6l,  pafTcd  in  the  reign  of  my  late  glorious 
^  predccelTor  WiUiam  the  third,  for  fettling  the  fuccefllon  to  the 
^  crown  in  my  family,  their  commiflions  have  been  made  dunng 
^*  their  good  behaviour ;  but  notwithilanding  that  wife  provifiont 
*•  their  offices  have  determined  upon  the  demife  of  the  crown,  or 
^*  at  the  expiration  of  fix  months  afterwards  in  every  infiance  of 
^<  that  nature  which  has  happenc4" 
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tion  of  the  law9,  to  one  Tifible  nugiftntei  all  affronts  to 
that  power,  and  breaches  of  thofe  rights,  are  immediatelj 
offences  againft  him,  to  whom  they  are  fo  delegated  by  the 
public.    He  is  therefore  the  proper  perfon  to  profecute  for 
all  public  offences  and  breaches  of  the  peace,  being  the  per« 
fon  injured  in  the  eye  of  the  law.  And  this  notion  was  car* 
ried  fo  far  in  the  old  Gothic  conftitution,  (wherein  the  king 
was  bound  by  his  coronation  oath  to  conferve  the  peace,)  that 
in  cafe  of  any  forcible  injury  offered  to  the  perfon  of  a  fellow 
fubje£k}  the  offender  was  accufed  of  a  kind  of  peijury,  ia 
having  violated  the  king's  coronation  oath ;  dicthatur  fngtffk 
juramcnium  regis  juraium  ^.      And  hence  alfo  arifes  anotheff  • 
r  ^^^  3  branch  of  the  prerogative,  that  oi pardoning  offences*;  for  it. 
is  reafonable  that  he  only  who  is  injured  ihould  have  the 
power  of  forgiving.    Of  pxo&cutions  and  pardons!  fliaU 
treat  more  at  large  hereafter ;  and  only  mention  them  here». 
in  this  curfory  manner,  to  (hew  the  conftitutional  grounds  of. 
this  power  of  the  crown,  and  how  regularly  connefted  all 
the  linkis  are  in  this  vali  chain  of  prerogative« 

In  this  di(lin£b  and  feparate  exiftence  of  the  judicial  power 
in  a  peculiar  body  of  men,  nominated  indeed,  but  not  re* 
movable .  at  pleafure,  by  the  crown,  confifts  one  main  pre« 
ibrvative  of  the  public  liberty  \  which  cannot  fubfift  long  ia 
any  ft^te,  unlefs  the  adminiftration  of  comnoon  juftice  be  in 
fome  degree  feparated  both  from  the  legiflative  and  alfo  from 
the  executive  power.  Were  it  joined  with  the  legiflative^ 
the  life,  liberty,  and  property  of  the  fubjed  would  be  in  the 
hands  of  arbitrary  judges,  whofe  decifions  would  be  then  re* 
gulated  only  by  their  own  opinions,  and  not  by  any  funda- 
mental principles  of  law;  which,  though  legiflators  may  de-^ 
part  from,  yet  judges  are  bound  to  obferve.  Were  it  joined 
with  the  executive,  this  union  might  foon  be  an  over-ba-^ 
lance  for  the  legiflative.  For  which  reafon,  by  the  ftatute  oC 
16  Car.  I.  c.  10.  which  aboliflied  the  court  of  ftar-chamber^ 

7  Stiernii.  dejurt  Gotb.  /•  3.  c.  3.  A  was  condemned  to  be  hanged  tor  brtbery| 

jiotTon  fomewhat  fimiiar  to  this  may  be  be  was  (aid  jMramtntum  domini  ttghfrt* 

foond  m  the  ir/irror.  c.  r.  §  5.    And  ^t,    Rm,  FarL  25  Edto,  III. 
lb  alio,  wbcn  the  chief  juftice  Thorpt 
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cfitdual  care  is  taken  to  remove  all  judicial  power  out  of  the 
hands  of  the  king's  privj  council ;  who,  as  then  was  evident 
from'  recent  inftancesj  might  foon  be  inclined  to  pronounce 
that  for  law,  which  was  moft  agreeable  to  the  prince  or 
his  officers.  Nothing  therefore  is  more  to  be  avoided,  in 
a  free  conftitutioni  than  uniting  the  provinces  of  a  judge  and 
a  minifter  of  ftate.  And  indeed,  that  the  abfolute  power, 
claimed  and  exercifed  in  a  neighbouring  nation,  is  more  to- 
lerable than  that  of  the  eaftern  empireS|  is  in  great  meafure 
owing  to  their  having  veiled  the  judicial  power  in  their  par* 
liaments,  a  body  feparate  and  didind  from  both  the  legiOa* 
five  and  executive :  and,  if  ever  that  nation  recovers  it's  for-< 
tner  liberty,  it  will  owe  it  to  the.  efforts  of  thofe  aflemblies. 
In  Turkey,  where  every  thing  is  centered  in  the  fultan  or 
his  minifters,  defpotic  power  is  in  it's  meridian,  and  wears  [  270  ^ 
a  more  dreadful  afpef);. 

A  coMS£qyBNC£  of  this  prerogative  is  the  legal  ubiquity  of 
the  king.  His  majefty,  in  the  eye  of  the  law,  is  always  pre- 
fcnt  in  all  his  courts,  though  he  cannot  peifonally  di(tribut« 
juftice*.  His  judges*  are  the  mirror  by  which  the  king's 
image  is  reflefled.  It  is  the  regal  office,  and  not  the  royal 
perfon,  that  is  always  prefent  in  court,  always  ready  to  un- 
dertake profectttions,  or  pronounce  j.udgment,  for  the  benefit 
and  prote£lion  of  the  fubje£t.  And  from  this  ubiquity  it 
follows,  that  the  king  can  never  be  nonfuit '  ^  for  a  nonfuit 
is  the  defertion  of  the  fuit  or  a£lion  by  the  non-appearanc9 
of  the  plaintiff  in  court  (14).  For  the  fame  reafon  alfo,  i« 
the  forms  of  legal  proceedings,  the  king  is  not  faid  to  appear 
by  bis  attorney  f  as  other  men  do  \  for  in  contemplation  of  li^ 
he  is  always  prefent  in  court  ^. 

From  the  fame  original,  of  the  king's  being  the  fountain 
of  juftice,  we  may  alfo  deduce  the  prerogative  of  ifiuing  pro- 
clamationsy  which  is  vefted  in  the  king  alone*    Thefe  pro- 

«  Forteic.  c.  S.  %  Ini(.  i86»  *  Co.  LHt.  139.  b  Fjocfa,  L.  8f. 
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(14)  But  the  attomqr-generd  may. enter  a  nan  vmlt  ^ofeqm^ 
wbkh  has  the  effe£bof  a  noafittt*   CQ^Litt*  139. 
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damations  have  then  a  binding  forcCf  when  (as  fir  Edwaid 
>  Coke  obferves  ^)  they  are  grounded  upon  and  enforce  die 
laws  of  the  realm.  For»  though  the  making  of  laws  is  en- 
tirely the  work  of  a  difttnft  part,  the  legiflative  brallchy  of 
the  fovereign  power,  ye(  the  manner,  time,  and  circumftances 
of  putting  thofe  laws  in  execution  muft  frequently  be  left  to 
the  difcretion  of  the  executive  magiftrate.  And  therefwe 
his  conftitutions  or  ediAs  concerning  thefe  points,  which  we 
call  proclamations,  are  binding  upon  the  fubjed,  where  they 
do  not  either  contradid  the  old  laws  or  tend  to  eftablilh  new 
ones;  but  only  enforce  the  execution  of  fnch  laws  as  are  al** 
leady  in  being,  in  fuch  manner  as  the  king  Ihall  judge  ne* 
ceflairy.  Thus  the  eftabliflied  law  is,  that  the  king  may  pro« 
hibit  any  of  his  fubjeds  from  leaving  the  realm  :  a  procla-^ 
<  mation  therefore  forbidding  this  in  general  for  three  weeks, 

C  ^7'  3  ^7  laying  an  embargo  upon  all  (hipping  in  time  of  war'',  will 
be  equally  binding  as  an  a£t  of  parliament,  becaufe  founded 
upon  a  prior  law*  But  a  proclamation  to  lay  an  embargo  in 
'  time  of  peace  upon  all  veflels  laden  with  wheat  (though  in 
the  time  of  a  public  fcarcity)  being  contrary  to  law,  and  par« 
ticularly  to  ftatute  22  Car.  II.x.  13.  the  advifers  of  fuch  a  pro- 
clamation, and  all  perfons  adding  under  it,  found  it  neceflary 
to  be  indemnified  by  a  fpecial  ^Qt  of  parliiiment,  7  Geo.  III. 
c.  7*  A  proclamation  for  difarming  papifls  is  alfo  binding^ 
being  only  in  execution  of  what  the  legifl^ture  has  iirft  or- 
dained :  but  a  proclamation  for  allowing  arms  to  papifts,  or 
for  difarming  any  proteftant  fubjeds,  will  not  bind;  becaufe 
the  (ir(t  would  be  to  aflume  a  difpenfing  power,  the  latter 
« legillative  one ;  to  the  veftiug  of  either  of  which  in  any 
fingle  perfon  the  laws  of  England  are  abfolutely  ftrangers. 
Indeed  by  the  ftatute  31  Hen.  VIII.  c.  8.  it  was  enaAed, 
that  the  king's  proclamations  (hould  have  the  force  of  a£ls  of 
parliament :  a  ftatute,  which  was  calculated  to  introduce  the 
moft  defpotic  tyranny ;  and  which  muft  have  proved  fatal  to 
the  liberties  of  this  kingdom,  had  it  not  been  luckily  repealed 
in  the  minority  of  his  fucCeiTor,  about  five  years  after  \ 

IV.  The  king  is  likewife  the  fountain  of  honour,  of  of- 
fice, and  of  privilege :  and  this  in  a  different  fenfe  firom  that 
«  S  Xnft.  i6s*  *  4  Mod.  177.  17^  9  Suu  i  Edw.  VI.  c.  i«. 
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wherein  he  is  ftiled  the  fountain  of  juftice ;  for  here  he  i« 
really  the  parent  of  thenr.  It  is  impoffible  that  government 
can  be  maintained  without  a  due  fubordination  of  rankj^  tba^^ 
the  people  may  know  and  difttngufli  fuch  as  are  fet  over 
thttn,  in  order  to  yield  them  their  due  refpefii  4md  obedi- 
ence }  and  alfo  that  the  officers  themfelves>  being  encouraged 
by  emulation  and  the  hopes  of  fuperiority,  may  the  better 
difcbarge  their  fun£tions :  and  the  law  fuppofes,  that  no  one 
can  be  fo  good  a  judge  of  their  feveral  merits  and  fervices^ 
a^  the  Idng  himfelf  who  employs  them.  It  has  therefore  in- 
truded with  him  the  fole  power  of  conferring  dignities  and 
honours^  in  confidence  that  he  will  b^ftow  them  upon  none, 
but  fuch  as  deferve  tliem.  And  therefore  all  degrees  of  no- 
bilityj  of  knighthood,  and  other  titles^  are  received  by  im*r  27  a  1 
mediate  grant  from  the  crown  :  either  expreflfed  in  writingt 
by  writs  or  letters  patent,  as  in  the  creations  of  peers  and 
baronets ;  or  by  corporeal  inveftiture,  as  in  the  creation  of 
a  fimple  knight. 

From  the  fame  principle  alfo  arifes  the  prerogative  of 
ere£ling  and  difpofing  of  offices :  for  honours  and  offices  are 
in  their  nature  convertible  and  fynonymous*  All  officef 
under  the  crown  carry  in  the  eye  of  the  law  an  honour  along 
with  them ;  becaufe  they  imply  a  fupcrlority  of  parts  and 
abilities,  being  fuppofed  to  be  always  filled  with  thofe  that 
are  mod  able  to  execute  them.  And,  on  the  other  hand,  all 
honours  in  their  original  had  duties  or  offices  annexed  to 
them  :  an  earl,  comes^  was  the  confervator  or  governor  of  a 
county ;  and  a  knight,  mi/eSf  was  bound  to  attend  the  king 
in  his  wars.  For  the  fame  reafoa  therefore  that  honours  are 
in  the  difpofal  of  the  king,  offices  ought  to  be  fo  likewife ; 
and  as  the  king  may  create  new  titles,  fo  may  he  create  new 
offices :  .but  with  this  reftri£tion,  that  he  cannot  create  new 
offices  with  new  fees  annexed  to  them,  nor  annex  new  feet 
to  old  offices  I  for  this  would  be  a  tax  upon  the  fubje£l^ 
which  cannot  be  impofed  but  byiaci  of  parliament  ^  Where- 
fore, in  13  Hen.  IV,  a  new  office  being  created  by  the  king's 

'  2  Inft.  533. 
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letters  patent  for  meafuring  cloths,  with  a  new  fee  for  the 
fame,  the  letters  patent  were,  on  accodnt  of  the  new  fee^ 
levoLed  and  declared  void  in  parliament* 

UpoiV  the  fame,  or  a  Uke  reafon,  the  king  has  alfo  the 
prerogatire  of  conferring  privileges  pipon  private  perfons. 
Such  as  granting  place  or  precedence  to  any  of  his  fubje£ls(  1 5 ), 
as  (hall  feem  good  to  his  royal  wifdom  < :  or  fuch  as  con- 
verting aliens,  or  perfons  born  out  of  the  king's  dominions, 
into  denizens ;  whereby  fome  very  confiderable  privileges  of 
natural-born  fubjeds  are  conferred  upon  them.  Such  alfais 
the  prerogative  of  erefling  corporations ;  whereby  a  number 
of  private  perfons  are  united  and  knit  together,  and  enjoy 
many  liberties,  powers,  and  immunities  in  their  politic  ca- 
f  273  1  pacity,  which  they  were  utterly  incapable  of  in  their  natural. 
Of  aliens,  denizens,  natural-born^  and  naturalized  fubje£ls,  I 
{tall  fpeak  more  largely  in  a  fubfequent  chapter ;  as  alfo  of  cor- 
porations at  the  clofe  of  this  book  of  our  commentaries.  I  now 
only  mention  them  incidentally,  in  order  to  remark  the  king's 
prerogative  of  making  them ;  which  is  grounded  upon  this 
foundation,  that  the  king,having  the  fole  adminiftration  of  the 
government  in  his  hands,  is  the  beft  and  the  only  judge,  in  what 
capacities,  with  what  privileges,  and  under  what  di(tin£tions, 
his  people  are  the  beft  qualified  to  ferve,  and  to  a£i  under  him. 
A  principle,  whicb  was  carried  fo  far  by  the  imperial  law,  that 
it  was  determined  to  be  the  crime  of  facrilegCj  even  to  doubt 

S  4la(L  361. 


(15)  The  king  by  the  common  law  could  have  created  a  duke, 
carl,  &c.  and  could  have  given  him  precedence  before  all  others 
of  the  fame  rank,  a  prerogative  Itot  unfx:equently  exercifed  in  an- 
cient times;  but  it  was  retrained  by  the  31  Hen.  VIII.  c.  lo. 
which  fettles  the  place  or  precedence  of  all  the  nobility  and  great 
officers  of  ftate.  This  flatute  does  not  extend  to  Ireland,  where 
the  king  dill  retains  his  prerogative  without  any  reltridlion,  ex- 
cept the  dread  of  the  unpopularity  which  would  now  refult  from 
^e  exertion  pf  it* 
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whether  the  .prince  had  appointed  proper  officers  in  the 
ftatc^ 

V.  Another  light,  in  which  the  laws  of  Etigland  con- 
fidered  the  king  with  regard  to  domeftic concerns,  is  as  the 
arbiter  of  commerce.  By, commerce,  I  at  prefent  mean 
domeftic  commerce  only.  It  would  lead  me  into  too  large  a 
field,  if  I  were  to  attempt  to  enter  upon  the  nature  of  fbreiga 
trade,  it's  privileges,  regulations,  and  re(lri£tions;  and  would 
be  alfo  quite  befide  the  purpofe  of  thefe  commentaries,  whicK 
are  confined  to  the  laws  of  England :  whereas  no  municipal 
laws  can  be  fu(ficient  to  order  and  determine  the  very  ex« 
tenfive  and  complicated  affairs  of  traffic  and  merchandize  ; 
neither  can  they  have  a  proper  authority  for  this  purpofe. 
For,  as  thefe  are  tr^nfa£tions  carried  on  between  fubjeds  of 
independent  dates,  the  municipal  laws  of  one  will  not  be  re- 
garded by  the  other.  F/or  which  reafon  the  affairs  of  com- 
merce are  regulated  by  a  law  of  their  own,  called  the  law 
merchant  or  /ex  mercatoria^  which  all  nations  agree  in  and 
take  notice  of.  And  in  particular  it  is  held  to  be  part  of  the 
law  of  England,  which  decides  the  caufes  of  merchants  by 
the  general  rules  which  obtain  in  all  commercial  countries; 
and  that  often  even  in  matters  relating  to  domeflic  trade,  as 
for  inftance  with  regard  to  the  drawing,  the  acceptance,  and 
the  trafisfer,  of  inland  bills  of  exchanged 

With  us  in  England,  the  king's  prerogative,  fo  far  as  it  r  ^ni  1 
relates  to  mere  domeftic  commerce,  will  fall  principally  un- 
der the  following  articles : 

First,  the  eftablifhment  of  public  marts,  or  places  of  buy- 
ing and  felling,  fuch  as  markets  atxd  fairs,  with  the  tolls  there- 
unto belonging.  Thefe  can  only  be  fet  up  by  virtue  of  the 
king's  grant,  or  by  long  and  immemorial  ufage  and  prcfcrip- 
tion,  which  prefuppofes  fuch  a^grant^.  The  limitation  of 
thefe  public  reforts,  to  fuch  time  and  fuch  place  as  may  be 

b  Difputart  de  prindpali  juJjao   non         >  Co.  LItt.    172.     Ld.  Rajm.  181. 
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moft  amftnient  to  the  netghbourhoody  fdnns  a  part  of 
oeoMKMiiics»  or  domcftic  polity  \  whicfa»  confidering  the  king* 
dMi  as  a  large  family,  and  the  kiog  aa  the  mafter  of  it,  he 
clearly  haa  a  right  to  difpofis  and  order  as  he  pleafes. 

Secondly,  the  regulation  of  weights  and  meafures. 
Tbefe9  for  the  advantage  of  the  public,  ought  to  be  univer- 
fsdly  the  fame  throughout  the  kingdom;  being  the  general 
criterions  which  reduce  all  things  to  the  fame  or  an  equiva- 
lent value.  But,  as  weight  and  meafure  are  things  in  their 
nature  arbitrary  and  uncertain,  it  is  therefore  expedient  that 
they  be  reduced  to  feme  £xed  rule  or  ftandard :  which  ftand- 
ard  it  is  impoffibie  to  fix  by  any  written  law  or  oral  proclama- 
tion ;  for  no  man  can,  by  words  only,  give  another  an  ade« 
quateidea  of  a  foot-rule^  or  a  pound-weight.  It  is  therefore 
neceflary  to  have  recourfe  to  fome  vifibie,  palpable^  material 
ftandard  I  by  forming  a  comparUbn  with  which,  all  weights 
and  meafures  may  be  reduced  to  one  uniform  fize :  and  the 
prerogative  of  fixing  this  ftandard  our  antient  law  vefted  in 
the  crown,  as  in  Normandy  it  belonged  to  the  duke'.  This 
ftandard  was  originally  kept  at  Winchefter :  and  we  find  in 
the  laws  of  king  Edgar"",  near  a  century  before  the  conqueft, 
an  tnjun£lion  that  the  one  meafure,  which  was  kept  at 
Wittchefter,  fiiould  be  obferved  thioiighont  the  realm. .  Moft 
.  nations  have  regulated  the  ftandard  of  meafures  of  length  by 
C  17^  1  comparslbo  with  the  parts  of  the  human  body ;  as  the  palm, 
the  band,  the  fpan,  the  foot,  the  cubit,  the  ell,  (ulnay  or 
arm,)  the  pace,  and  tbs  fathom.  But,  as  thefe  are  of  difier- 
tat  dinenfions  to  men  of  different  proportions,  our  aotient 
htftorians*  inform  us,  that  a  new  ftandard  of  longitudinal 
meafuee  was  ^^evtained  by  king  Henry  die  firft^  who  c^m* 
masdcd  that  the  mhut  or  antient  ell,  which  anfwers  to  the 
oiodem  yard^  fhouid  be  made  of  thecufft  kngth  of  lus  own 
arm.  And,  one  ftandavd  of  meatees  of  length  being  gained, 
all  others  aoe  eafily  derived  fima  thence;  thofe  of  greater 
lengith  by  mukiplyisg,  diole^sf  Ids  by  fubdividiag,  that  on* 
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ginal  ftandard.  Thu$»  by  the  ftatate  called  compcfitio  ubm^ 
rum  ft  ferticarum,  five  yards  and  a  half  make  a  perch;  and 
the  yard  is  fubdivided  into  three  feet^  and  each  foot  into 
twelve  inches;  which  inches  will  be  each  of  the  length  of 
three  grains  of  barley.  Superficial  meafures  are  derived  by 
fquaring  thofe  of  length;  and  meafures  of  capacity  by  cubing 
them.  The  ftandard  of  weights  was  originally  taken  from 
corns  of  wheats  whence  the  lowed  denomination  of  weights 
we  have  is  ftill  called  a  grain;  thirty*two  of  which  are  di« 
remedy  by  the  ftatute  called  cotnpffitio  menfurarum^  to  com* 
pofe  a  penny  weight,  whereof  twenty  make  an  ounce,  twelve 
ounces  a  pound,  and  fo  upwards.  And  upon  thefe  prin-* 
ciples  the  firft  ftandards  were  made;  which,  being  oii- 
ginally  fo  fixed  by  the  crown,  their  fubfequent  regulations 
have  been  generally  made  by  the  king  in  parliament.  Thus> 
under  king  Richard  I,  in  his  parliament  holden  at  Weftmin- 
fter,  A.D.  1 1 97,  it  was  ordained  that  there  fliould  be  only 
one  weight  and  one  meafure  throughout  the  kingdom^  and 
that  the  cuftody  of  the  aflife  or  ftandard  of  weights  and  mea- 
fures ihottld  be  committed  to  certain  perfons  in  every  city  and 
borough  ^;  from  whence  the  antient  office  of  the  king's  auU 
nager  iiBems  to  have  been  derived,  whofe  duty  it  was,  for  a 
certain  fee^  to  meafure  all  cloths  made  for  fale,  till  the  office 
was  aboliihed  by  the  ftatute  11  &  la  W.  III.  c.  ao.  In 
king  John's  time  this  ordinance  of  king  Richard  was  fre* 
quently  difpenfed  with  for  moiiey';  which  occafioned  a  [  276  } 
provifion  to  be  made  for  inforcing  it,  in  the  great  charters  of 
king  John  and  his  fon^.  Thefe  original  ftandards  were 
called  poniut  regis',  and  mtnfura  iotmni  regis* i  and  are  di« 
reded  by  a  variety  of  fubfequent  ftatutes  to  be  kept  in  the 
exchequer,  and  all  weights  and  meafiires  to  be  made  con- 
formable thereto  ^  Bur,  as  fir  Edward  Coke  obferves% 
though  this  hath  fo  often  by  authority  of  parliament  been 

*  Hofcd.  Match.  Ptni.  }  i4E<lw.  III.  ft.  1.  c  la.  %%  Edw* 
r  Hoved.  wC/>.  iftoi.  III.  ft.  5.  c  10.  16  Ak.  II.  c.  3. 
4  9  Hco.  III.  c.  S5.  8  Hen.  VL  c.  5.  ii  Hen.  VL  «.  S. 
r  P/df.  3  5  Edw.  L  n^ud  Cowcl'f  la*  x  1  Hen.  VII.'  c  4«    22  Cac.  II.  c  8. 

Serpr*  nt.  f^ndmt  reiit,  a  %  Inft.  41. 

•  Tlet,  a.  12. 
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tmOttAy  yet  it  could  never  be  tSt€tti  ^  fo  forcible  is  cuftom 
with  the  multitude  (i6)» 

Thirdly^  as  money  is  the  medium  of  commerce,  it  is  the 
king's  prerogative,  as  the  arbiter  of  domeftic  commerce,  to 
give  it  authority  or  make  it  current.  Money  is  an  univerfal 
medium,  or  common  (landard,  by  comparifon  with  which 
the  value  of  all  merchandize  may  be  afcertained :  or  it  is  a 
fign^  which  reprefcnts  the  refpe£live  values  of  all  commodi- 
ties* Metals  are  well  calculated  for  this  fign,  becaufe  they 
are  durable  and  are  capable  of  many  fubdivifions :  and  a  pre- 
cious metal  is  dill  better  calculated  for  this  purpofe,  becaufe 
it  is  the  moft  portable.  A  metal  is  alfo  the  mod  proper  for  a 
common  meafure,  becaufe  it  can  eafily  be  reduced  to  the  fame 
flandard  in  all  nations :  and  every  particular  nation  fixes  on 
it  it's  own  impreilion,  that  the  weight  and  dandard  (wherein 
confids  the  intrinfic  value)  may  both  be  known  by  infpeAion 
only. 

As  the  quantity  of  precious  metals  increafes,  that  is,  the 
more  of  them  there  is  extraded  from  the  mine,  this  univerfal 


(i6)  The  regulation  of  weights  and  meafures  cannot  with  pro* 
pricty  be  referred  to  the  king's  prerogative ;  for  from  magna  charia 
to  the  prefent  time  there  are  above  twenty  afts  of  parliament  to 
iix  and  eftablifh  the  flandard  and  uniforraity  of  weights  and  mea-  . 
fures.  Two  important  cafes  upon^  this  fubjcA  have  lately  been 
determined  by  the  court  of  king's  bench ;  one  was,  that  although 
there  had  been  a  ciiftom  in  a  town  to  fell  butter  by  eighteen  ounces, 
to  the  pound,  yet  the  jury  of  the  court-leet  were  not  juftificd  in 
feizlng  the  butter  of  a  perfon  who  fold  pounds  lefs  than  that,  but 
more  than  fixjeen  ounces  each,  the  ftatutable  weight.  3  T.  -R. 
271.  In  the  ether  it  was  determined,  that  no  pradkicc  or  ufage 
«'ould  countervail  the  ftatutes  22  Car.  II.  c.  8.  and  22  &.23  Car. 
II.  c.  12.  which  enz^it,  that  if  any  perfon  fliaU  either  fell  or  buy 
gniln  or  fait  by  any  other  mcafure  than  the  Winchefter  bufliel^  he 
(hall  forfeit  forty  Ihillinga,  and  alfo  the  value  of  the  grain  or  fait 
fo  fold  or  bought ;  one  half  to  the  poor,  the  other  to  the  informer. 
Th  King  and  Major ^  4  T.  R.  750.     5  7*.  R*  3SS* 
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medium  or  common  fign  will  Cnk  1n  value,  and  grow  lefs 

precious.  Above  a  thoufand  millions  of  bullion  are  calculated 

to  have  been  imported  into  Europe  from  America  within  lefs 

than  three  centuries ;  and  the  quantity  is  daily  increafing. 

The  confequence  is,   that  more  money  mud  be  given  now 

for  the  fame  commodity  than  was  given  an  hundred  years  [  .^77  ] 

ago;  And,  if  any  accident  were  to  diminifh  the  quantity  of 

gold  and  filver,  their  value  would  proportionably  rife.     A 

horfe,  that  was  formerly  worth  ten  poutids,  is  now  perhaps 

worth  twenty  ;  and,  by  any  failure  of  current  fpecie,  the 

price  may  be  reduced  to  what  it  was.     Yet  is  the  horfe  in 

reality  neither  dearer  nor  cheaper  at  one  time  than  another: 

for,  if  the  metal  which  conftitutes  the  coin  was  formerly 

twice  as  fcarce  as  at  prefent,   the  commodity  was  then  at 

dear  at  half  the  price,  as  now  it  is  at  the  whole  ( 1 7  }• 

(17)  In  coniideriDg  the  prices  of  articles  in  antient  times,  re* 
gard  muil  always  be  had  to  the  weight  of  the  (hilUngy  or  the 
quantity  of  (ilvcr  which  it  contained  at  different  pen'ods.  From 
.the  conqudl  till  the  20th  year  of  £dw.  III.  a  pound  fterling  wa^ 
adually  a  pound  troy  weight  of  iilver,  which  was  divided  into 
twenty  (hiiliDgs ;  fo  if  ten  pounds  at  that  time  were  the  price  of  a 
horfe,  the  fame  quantity  of  iilver  was  paid  for  it  as  is  now  given, 
if  it's  price  is  thirty  pounds. 

This  therefore  is  one  great  caufe  of  the  apparent  difference  iq 
the  prices  of  commodities  in  antient  and  modern  times.  About 
the  year  1 347,  Edw.  III.  coined  twenty-two  /hillings  out  of  % 
pound  ;  and  five  years  afterwards  he  coined  twenty-five  fhillings 
out  of  the  fame  quantity.  Henry  V.  in  the  beginning  of  bis 
reign,  divided  the  pound  into  thirty  (hillings,  and  then  of  coufe  - 
qucnce  each  (hilling  was  double  tlie  weight  of  a  (hilling  at  pre« 
fent.  Henry  VII.  incrcafcd  the  number  to  forty,  which  was 
the  (landard  number  tiU  the  beginning  of  the  reign  of  Elizabeth^ 
She  then  coined  a  pound  of  fterling  filver  into  fixty-two  fhillings, 
which  divifion  has  ever  fince  remained  without  alteration ;  fo  every 
l>unce  of  coined  filver  fince  that  time  has  been  equal  to  five  (hil- 
lings and  two-pence.  (See  Money  in  /be  Itidex  to  Hume'j  HiJ^.} 
Dr.  Adaip  Smith,  at  the  end  of  his  firft  volume,  has  given  tables 
fpecifying  the  avei^ge  prices  of  wheat  for  five  hundred  ajad  (ifty 
years  back,  and  has  reduced  for  each  year  the  money  of  that  time 
into  the  money  of  the  prefent  day.     But  in  his  calculation  he  has 

A  a  3  callea 
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Th£  doming  of  money  is  in  all  ftates  the  a£l  of  the  fofe* 
reign  power ;  for  the  reafon  juft  mentioned,  that  it's  value 
may  be  known  on  infpe£lion.  And  with  refped  to  coinage 
in  general,  there  are  three  things  to  be  confidered  therein ; 
the  materials,  the  imprelSon,  and  the  denomination. 

With  regard  to  the  materials,  fir  Edward  Coke  lays  it 
down'^  that  the  money  of  England  muft  either  be  of  gold 

w  %  In(L  577^ 


called  the  pound  fince  Elizabeth's  time  iixty  (hillings.  Taking  it 
at  that  rate,  we  may  eafily  find  the  equivalent  in  modem  money  of 
any  fum  in  antient  time,  if  we  know  the  number  of  fhillings  which 
weighed  a  pound,  by  this  fimple  rule :  As  the  number  of  fluUings 
in  a  pound  at  that  time  is  to  fixty,  fo  is  any  fum  at  that  time  to  it's 
equivalent  at  prefcnt ;  as  for  inlbmce,  in  the  trme  of  Hen.  V.  as 
thirty  (hillings  are  to  fixty  (hillings  now,  fo  ten  pouuds  then  were 
equal  to  twenty  pounds  of  prefent  money.  The  increafe  in  the 
quantity  of  the  precious  metals  does  not  neeelTarily  increafe  the 
price  of  articles  of  commerce ;  for  if  the  quantities  of  thefe  ar- 
ticles are  augmented  in  the  fame  proportion  as  the  quantity  of 
money,  it  is  clear  there  will  be  the  £ime  ufe,  demand,  or  price  for 
money  as  before,  and  no  effed  will  be  produced  in  the  price  of 
conuRQflities* 

If  gold  and  fihrer  could  have  been  kept  in  the  country,  the  mi* 
ihenfe  increafe  of  paper  currency,  or  fubftitution  of  paper  for  coin, 
would  have  dimiai(hed  it's  value,  and  have  increafed  the  prices  of 
labour  and  commodities  far  beyond  the  efFe£i  that  has  been  pn>« 
duced  by  the  difcovery  of  the  mines  in  America.  The  effeA 
they  have  produced  is  general,  and  extended  to  the  whole  world  ; 
but  the  increafe  of  our  paper  has  only  a  tendency  to  lefifen  the 
talue  of  money  at  home,  which  never  can  take  place  to  any  great 
degree,  as  it  will  n^iturally  feek  a  better  market,  or  be  carried 
where  more  will  be  given  for  it ;  and  by  the  fubiUtution  of  a 
cheaper  medium  of  commerce,  the  difference  in  value  is  added  to 
the  capital  or  to  the  real  ftrength  of  the  nation.  Gold  and  filvei^ 
form,  an  infignificant  part  of  the  real  wealth  of  a  conunercial 
country.  The  whole  quantity  of  f^ie  has  been  eftimated  at 
ibput  twenty  millions  only,  not  much  more  than  what  is  raifed-is 

0tit  year  for  the  fupport  of  government.   .    •  '     ' 

^    •  Of 
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or  filver :  and  none  othei  was  erer  ifiued  by  the  topi  ao* 
thority  till  1672,  when  copper  farthings  and  half-pence  were 
coined  by  king  Charles  the  fecond^  and  ordered  by  procla- 
mation to  be  current  in  all  payments^  under  the  ralue  of  fix- 
pencci  and  not  otherwife.  But  this  copper  coin  is  not  upon 
the  fame  footing  with  the  other  in  many  refpe£ls,  particu- 
larly with  regard  to  the  offence  of  counterfeiting  it.  Andjas 
to  the  Elver  coin>  it  is  ena£ted  by  ftatute  14  Geo.  HI.  c.  42. 
that  no  tender  of  payment  in  filver  money,  exceeding 
twenty-ifive  pounds  at  one  time,  ihall  be  a  fufficient  tender  iq 
lawj  for  more  than  it*s  value  by  weight,  at  the  rate  of  5/.  2J^ 
an  ounce  ( 1 8). 

As  to  the  impreflion,  the  ftamping  thereof  is  the  unqoefr 
tionable  prerogative  of  the  crown :  for,  though  divers  bi<* 
fliops  and  monafteries  had  formerly  the  privilege  of  coining 
money,  yet,  as  fir  Matthew  Hale  obferves  "^^  tfaTs  was  ufually 
done  by  fpecial  grant  from  the  king,  or  by  pteicription  which 
iuppofics  one ;  and  therefore  was  derived  from,  and  not  in  [  278  ] 
derogation  of,  the  royal  prerogative.  Befides  that  they  ^ad 
only  the  profit  of  the  coinage,  and  not  the  power  of  infti* 
tuting  either  the  impreifion  or  depomination )  but  had  ufu- 
ally the  ftamp  fent  them  from  the  exchequer. 

The  denomination,  or  the  value  for  which  the  coin  is  to 
pafs  current,  is  likewife  in  the  bread  of  the  king ;  and,  if 
any  unufual  pieces  are  coined,  that  value  muft  be  afcemuoed 
by  proclamation.  In  order  to  fix  the  value,  the  weight 
and  the  fincnefs  of  the  metal  are  tctbe  taken  into  confidera- 
tion  together.  When  a  given  weight  of  gold  or  filver  is  of  a 
given  finenels,  it  is  then  of  the  true  ftandard  %  and  called 

w  X  Hift.  P.  C.  19  r.  f«ttlcd.    The  poand  troy  of  gold,  coo» 

X  This  ftandard  hath  been  frequently  filling  of  tweacy-two  cants  (or  t«my 

'  varied  in  former  times  i  bat  hath  for  fborth  perti)  fine,  and  two  of  alloy,  U 

maay  ytara  paft  been  thus  invariably  ^mitd  into  forty^feoi  (nlneaa  and  mt 

-  -    -  -  -  -  I   —  '     • — 

(18)  This  was  a  daufe  in  a  temporary  s£t>  which  was  coattnoid 
till  1783,  fmce  which  time  I  do  not  find  that  it  has  been  revived. 
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^(lerling  or  fterling  metal;  a  name  for  which  there  are  va- 
rious reafons  given  r,  but  none  of  them  entirely  fatisfaftory. 
And  of  this  fterling  or  efterling  metal  all  the  coin  of  the 
kingdom  muft  be  made,  by  the  itatute  25  Edw.  IIL  c.  13. 
So  that  the  king's  prerogative  feemeth  not  to  extend  to  the 
debafing  or  inhancing  the  value  of  the  coin,  below  or  aboytl 
the  fterling  value* :  though  fir  Matthew  Hale»  appears  to  be 
of  another  opinion  (2  {).  The  king  may  alfoj  by  his  proclama- 

ludf  of  the  prefent  value  of  «i  s*  each,  logifts,  tbat  the  name  was  derired  from 

And  the  pound  troy  of  filver,  confiftin^  tht '£fitrll/igif  or  Eatterlings  ;  astbofe 

of  eleven  ounces  and  two- penny >a eights  S.x'>ns  were  anticntly  cailed,  w\iq  in« 

pure,  and  eighteen  pennyweights  aloy,  habited  that  djflri£t  of  Gernnany,  now 

is  divided  into  fi;cty-two  (hitlings.     (See  occupied  by-the  Hanfe- towns  and  their 

Fo!kcs  en  EngliP)  coins.)  (19}  appendages^    the  eariie/l  traders  In'mom 

y  Spelro.  Glt»ir.'ir3.    Dufi-efne,  III."  dern  Europe  (20). 

165.     The  moft  plaufible  opiniDii  ftsems  .     <  »Inlt.'577.. 

to  be  that  adopted  .by  tbofe  two  'etymo-  4 .  i  HiH  P.  C.  1 94,              , 


—TT 


,  {19)  Dr.  Adam  Smith,  in  his  ineftimable  work,  the  Inquiry  into 
the  Nature  and  Caufes  of'the  Wealth  of  Nations,  i  vol  39.  tells  ils, 
that  the  "  Englifh  pouird  fterling  in  the  time  of  Edw.  I.  coritairted 
•^  a  pound  Tower-weight  of  fAfcr  of  a'jkiiown  fmenefs.  The 
**  Tower  pound  feeips  to  have  heen  fomething  mose  than  the  Roman 
"  pound,  and  fomething  lefs  than  the  Troyes  pound.  This  laft  was 
•*  not  introduced  into  the  mmt  of,  Ehgland  till  the  18th  of  Hen, 
*'*  Vlli.*  The  French 'lixTc  contained  in  the  tim?  of  Charlemagne 
•♦*  A  pound  Troyes  wcigh^  ©f  iilver  of  a  known  finencfs.  The  fair 
-♦*  -of  ^rojes  in  Champaign  Avp.  at  that  tipie  frequented  by  all  the 
**  nations  of  Europe,,  and  the  weights  and  meafures  of  fo  faipoua 
**.  a  market  were  generally  known  and  ellecnied  '* 

jf  20)  Camden,  in  his  defcription  of  Scotland,  ftiys,  that  it  has 

'been  erroneoufly  fuppofed  that  the  wcitd  fterHng  comes  from  Stir- 
ling in  Scotland,     yl  Qermanis  eninif  quos  jlngli  Efterllngi  ab  orien' 

,talijitu  vgcarjifUf  fa3a  ejl  appdhtioi  quos  Johannes  rex  ad  argenhim 

,infuam  purkatfm  redigendum,frimus  evoca'oity  et  ejufnwS nummlt  £J^ 
$er!ittgi  in  antlquis  fcripfts  femptr  (onciphfntur.  F.  Li. 

(21)  Lord  Hale  refers  to  the  cafe  of  mixed  money  in  Davies's 

.'  Reports*  4B.  in  fupport  of  his  ofpinion.     A  perfon  in  Ireland  had 

borrowed  190/.  of  fterling  money,  and  had  given  a  bond  to  repi^y 

.it  op  9  (crtai^  future  dav.     In  the  mean  tftne  queen  £liz.  for  the 

purpofc 
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f  tiohy  le^timate  foreign  coin,  and  make  it  current  here;  de« 

daring  at  what  value  it  fhall  be  taken  in  payments  ^.  But 
this,  I  apprehend,  ought  to  be  by  comparifon  with  the  ftand- 
ard  of  our  own  coin  ;  otherwife  the  confent  of  parliament 
Mrill  be  neceflary.  There  is  at  prefent  no  fuch  legitimated 
money ;  Portugal  coin  being  only  current  by  private  con- 
fent, fo  that  any  one  who  pleafes  may  refufe  to  take  it  in  [  279  3 
payment.  The  king  may  alfo  at  any  time  decry,  or  cry 
down,  any  coin  of  the  kingdom,  and  make  it  no  longer  cur- 
rent'(22). 

V.  The  king  is,  laftly,  confidersd  by  the  laws  of  Enghnii 
as  the  head  and  fupreme  governor  of  the  national  church. 

:  To  enter  into  the  reafons  upon  which  this  prerogative  i^ 
founded  i$  matter  rather  of  divinity  than  of  law.  I  (hall  there- 
fore only  obferve  that  by  (latute  26  Hen.  VIII.  c.  i.  (recit- 
ing that  the  king's  majedy  juilly  and  rightfully  is  and  ought 
to  be  the  fupreme  head  of  the  church  of  England  ;  and  fo 
had  been  recognized  by  the  clergy  of  this  kingdom  in  their 
convocation)  it  is  enabled,  that  the  king  (hall  be  reputed  the 

b  /^W.  197.  c   ,  Hal.P.  C.  197.'      ' 


purpoTe  of  paying  her  ainnies  and  creditors  in  Ireland,  had  coined 
'mixed  or  bafe  money,  and  by  her  proclamation  had  ordered  it  to 
pafs  current^  and  had  cried  down  the  former  coin..  The  debtor  oa 
the  appointed  day  tendered  100/.  in  this  bafe  coin  ;  and  it  was  de« 
termined  upon  great  confideration  that  it  was  a  legal  tender,  and 
itliat  the  lender  was  obliged  to  receive  it :  natural  equity  would 
hav£  given  a  diJBCerent  deciiion. 

-  This  a£i  of  queen  Elizabeth  does  but  ill  correfpond  with  the 
Battering  infcription  upon  her  tomb  :  Rellgto  reformaia^  pax  f 00- 
daiOf  moiteta  adfuum  'valorem  reduSai  ^c.     2  IniL  578. 

(22)  All  officers  of  the  revenue  are  required  to  cut  every  piece 

of  gold  coin  tendered  to  them,  if  it  is  not  of  th^  current  weight 

according  to  the  kiug's  proclamation  14  Geo.  III.  c  70.  And  by 

•  15  Geo*  III.  c  71.  any  perfon  may  cut  counterfeit  gold  money, 

or  what  has  been  unlawfully  diminifhed^ 

only 
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onlf  fiipreaM  head  hi  earth  of  the  chureh  of  Esghmd,  ami 
Aali  have  smaexed  to  tkc  imperial  crown  of  this  lealmy  a9 
Mrcli  the  tick  and  ftile  thereof^  as  «y  jurifcliAiona^  authori- 
ticsy  and  commodicieay  to  the  laid  dignity  of  fupreme  head 
'of  the  church  appertaining.  And  anothier  ftatute  to  the 
time  purpovt  was  madcj  j  £liz.  c.  x«  (23) 

In  virtue  of  this  authority  the  king  convenes,  prorogues^ 
reftrains^  regulates,  and  difTolves  all  ecclefiaftical  fynods  or 
convocations.  This  was  an  inherent  prerogative,  of  the 
crown,  long  before  the  time  of  Henry  VIII,  as  appears  by 
the  ftatute  9  Hen*  VL  c,  i.  and  the  many  authors,  both 
lawyers  and  hiftorians,  vouched  by  fir  Edward  Coke<  So 
that  the  ftatute  25  Hen.  VIII.  c.  19.  which  reftrains  the 
convocation  from  making  or  ptitting  in  execution  any  canons 
repugnant  to  the  king's  prerogative,  or  the  laws,  cuftoms, 
and  ftatates  of  the  realm,  was  merely  declaratory  of  the  old 
common  law  * :  that  part  of  it  only  being  new,  which  makes 
the  king's  royal  aiTent  aftually  neceffaty  to  the  validity  of 
every  canon.  The  convocation  or  ecclefiaftical  fynod,  ia 
£ngland,  difiers  confiderably  in  it's  conftitution  from  the  fy- 
nods  of  other  chriftian  kingdoms :  thofe  confifting  wholly  of 
bifhops;  whereas  with  us  the  convocation  is  the  miniature  of 
a  parliameht,  wherein  the  archbifhop  prefides  with  regal  ftate  ; 
t  ^'^  ]  the  upper  houfc  of  bifhops  reprefents  the  houfe  of  lords;  and 
fthc  lower  houfe,  compofed  of  reprefentatives  of  the  feveral 

*  4 toft.  3My  3»3.  c  II  Rep.  71* 


(23)  As  queen  Mary  by  1  &  a  Ph.  &  M.  c.  8.  had  rq>ealedall 
the  ilatutes  made  In  the  time  of  her  father  derogatory  to  the  fee  of 
Rome,  and  had  fully  reinftated  the  pope  in  all  his  former  power 
andjurifdidion  in  this  country  ;  queen  Elizabeth,  to  ihew  her  at* 
tachment  to  the  proteftant  caufe,  by  the  firft  parliamentary  a6i  of 
'her  reign  repealed  this  ftatute  of  queen  M&ry»  and  revived  all  the 
ftatutes  relating  to  the  church  paffed  in  the  time  of  Henry  VIII. 
This  proves  how  little  at  that  time  depended  upon  the  authority  of 
pai&ment,  which  could  accede  to  fuch  immcnfe  revolutions  in  the 
courfe  of  four  pr  five  years. 

diocefea 
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dtocefc8  at  I  vge,  and  of  each  particular  chapter  therein^  re^- 
femblea  the  houfe  of  commooa  with  it's  kniglits  of  the  Ibife 
and  burgefles  ^  This  conftitution  is  faid  to  be  owing  to  the 
pdicy  of  Edward  I :  who  thereby  at  one. and  the  fanie  time 
let  in  the  inferior  ckrgy  to  the  privileges  of  forming  eccleG- 
aftical  canons^  (which  before  they  had  not,)  and  alfo  intro- 
duced a  method  of  taxing  ecdefiallical  benefices,  by  confent 
of  convocation  s  (24). 

f  In  the  diet  of  Sweden,  where  the  intendants  \  and  alfo  of  depuue^i  one  of 

ecclefiaftict  form  one  of  the  branches  of  which  is  chofen  by  every  ten  pariHies  or 

the  legiflacure,  the  chamber  of  the  clergy  rural  dcanry.     Mud.  Un.  Kift.  xoucUi. 

feiembles  the  convocation  of  Bngtead*  iS. 

\X  is  compoTed  of  the  biibops  and  fuper*  S  Glib.  Hi  ft.  of  fxch.  c.  4. 


(24)  From  the  kamed  Commentator's  text»  the  ftudent  would 
perhaps  be  apt  to  fuppoCe  that  there  is  only  one  convocation  at  a 
time.  But  the  king,  before  the  meeting  of  every  new  parliament, 
dire£ls  his  writ  to  each  archbiihop,  to  fummon  a  convocation  in 
his  peculiar  province. 

Godolphin  fays,  that  the  convocation  of  the  province  of  YoA 
conftantly  coirefponds,  debates,  and  concludes  the  fame  matters 
vrith  the  provincial  fynod  of  Canterbury,  God.  99.  But  they  axe 
certainly  diftindl  and  independent  of  each  other ;  and  when  they 
ufed  to  tax  the  clergy,  the  different  convocations  fometimes  granted 
different  fubfidies.  In  the  22  Hen.  VIII.  the  convocation  of  Can- 
terbury had  granted  the  king  one  hundred  thoufand  pounds;  In 
confideration  of  which  an  aA  of  parliament  was  paffed,  granting  a 
free  pardon  to  the  clergy  for  all  fpiritual  offences,  but  with  a  pro- 
vifo  that  it  fhould  not  extend  to  the  province  of  York,  unlefs  it's 
convocation  would  grant  a  fubfidy  in  proportion,  or  unlefs  it's 
clergy  would  bind  thcmfelves  individually  to  contribute  as  bounti* 
fully*    This  ilatute  is  recited  at  large  in  Gib.  Cod*  77. 

All  deans  and  archdeacons  are  members  of  the  convocation  of 
their  province ;  each  chapter  fends  one  prodor  or  reprefentative» 
and  the  parochial  clergy  in  each  diocefe  in  Canterbury  two  proc- 
tors ;  but  on  account  of  the  fmall  number  of  diocefes  in  the  pro- 
vince of  York,  each  archdeaconry  elefts  two  pro^lors.  In  York 
the  convocation  confifls  only  of  one  houfe ;  but  in  Canterbury 
there  arc  two  houfes,  of  which  the  twenty-two  bifhops  form  the 
upper  houfe ;  and  before  the  reformationi  abbots,  priors,  and  other 

'    mitred 
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From  this  prerogative  alfo,  of  being  the  head  of  the 
churchy  arifes  the  king's  right  of  nomination  to  vacant 
bifhopriclcsy  and  certain  other  ecclefiailical  prefernsents ; 
which  will  more  properly  be  c^nficlere(t  when  we  come 
to  treat  of  the  clergy.  I  (hall  onfy  here  obfcrve,  that  this 
is  now  done  in  confequence  of  the  ftatute  25  Hen.  VUI. 

C  20« 

m 

As  head  of  the  church,  the  king  is  likewife  the  dernier 
re/art  in  all  eccleCaftical  caufes>  an  ftppeal  lying  ultimate- 
ly  to  him  in  chancery  from  the  fentcnce  of  every  eccIeOadi- 
cal  judge :  which  right  was  reftorcd  to  the  crown  by  ftatute 
25  Hen.  Vin.  c«  19.  as  will  mbre  fully  be  fliewn  here- 
•«ftcr  (25). 


jnitred  prelates,  fat  with  the  biHiops.  The  lower  houfe  of  cony©- 
cation  in  the  pjovincc  of  Canterl^ury  confifb  of  twenty-two  deans, 
fifty-three  archdeacons,  twenty-four  pro<Elors  for  the  chapters,  and 
forty-four  proftors  for  the  parocliial  clergy.  By  S  Hen.  VI.  c.  r. 
the  clergy  in  their  attendance  upon  tlie  convocation  have  the  fame 
privilege  in  freedom  from  arrcft.  as  the  members  of  the  houfe  of 
commons  in  their  attendance  upon  parliament.  Bum*  Coniu  i  Bac* 
Abr.  610. 

(25)  By  that  ftaXutc  H  is  declared,  that  for  the  future  no  appeals 
Irom  the  ccdcfiaftical  courts  of  tliis  realm  ftiould  be  made  to  tl\c 
pope,  but  that  an  appeal  from  the  archbifliop's  courts  (hould  lie  to 
the  king  in  chancery  ;  upon  which  the  king,  as  in  appeaU  from  tl^e 
admiral's  court,  (hould  by  a  comc'.iflion  appoint  certain  judges  or 
delegates  iinaily  to  determine  fuch  appeals.  3  vol.  66. 
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CHAPTER      THE    EICHTH. 


OF  THE  king's  revenue. 


HAVING,  in  the  preceding  chapter,  confidered  at  largt 
thofe  branches  of  the  king's  prerogative,  which  con» 
tribute  to  his  royal  dignity,  and  conftitute  the  executire 
power  of  the  government,  we  proceed  now  to  examine  the 
king's  fifcal  prerogatives,  or  fuch  as  regard  his  revenue  ; 
which  the  Britifh  constitution  hath  vefted  in  the  royal  per- 
fon,  in  order  to  fupport  his  dignity  and  maintain  his  power  :  ■ 
being  a  portion  which  each  fubjed  contributes  of  his  pro-  \ 
perty,  in  order  to  fecure  the  remainder. 

This  revenue  is  cither  ordinary,  or  extra6rdinary.  The 
king's  ordinary  revenue  is  fuch,  as  has  either  fubfifted  time 
out  of  mind  in  the  crown  ;  or  elfe  has  been  granted  by  par- 
liament, by  waj^  of  purchafe  or  exchange  for  fuch  of  the 
king's  inherent  hereditary  revenues,  as  were  found  incon« 
venient  to  the  fubje£l. 

When  I  fay  that  it  has  fubfifted  time  out  of  mind  in  the, 
crown,  I  do  not  mean  that  the  king  is  at  prefent  in  the  ac^ 
tual  pofleHion  of  the  whole  of  this  revenue.  Much  (nay,  the 
greateft  part)  of  it  is  at  this  day  in  the  hands  of  fubje^s;  to 
whom  it  has  been  granted  out  from  time  to  time  by  the  king» 
of  England  :  which  has  rendered  the  crown  in  fome  meafure 
dependent  on  the  people  for  it's  ordinary  fupport  and  fubfiftr  . 
cnce.  So  that  I  muft  be  obliged  to  recount,  as  part  of  the 
royal  revenue,  what  lords  of  manors  and  other  fubjeAs  fre- 
quently look  upon  to  be  their  own  abfolute  inherent  rights  \ 
becaufe  they  are  and  have  been  vefted  in  them  and  their  an- 
tfeftors  for  ages,  though  lin  reality  originally  derived  from 

the  grants  of  onr  antient  princes. 

I.  The 
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L  The  firft  of  the  king's  ordinarjr  revenues,  which  I  {hall 
take  notice  of,  is  of  an  ecclefiaftical  kind ;  (as  are  alfo  the 
three  fucceeding  ones;)  riz*  the  cuftody  of  the  temporalties  of 
biihops  :  by  which  are  meant  all  the  lay  rerenues,  lands,  and 
tenements  (in  which  is  included  his  barony)  which  belong  to 
an  archbifliop's  or  bifliopV  fee.  And  thefe  upon  the  vacancy 
of  the  biiboprick  are  immediately  the  right  of  the  king,  as  a 
confequence  of  his  prerogative  in  church  matters;  whereby 
he  is  confidered  as  the  founder  of  all  archbifliopricks  and  bi* 
fbopricksy  to  whom  during  the  vacancy  they  revert.  And  for 
the  fame  reafon^  before  the  diflblution  of  abbeys,  the  king 
bad  the  cuftody  of  the  temporalties  of  all  fuch  abbeys  and 
yriories  as  were  of  royal  foundation  (but  not  of  thofe  found- 
ed by  fubje&s)  on  the  death  of  the  abbot  or  prior  *•  Another 
rcalbn  may  alfo  be  given,  why  the  policy  of  the  law  hath 
veiled  this  cuftody  in  the  king ;  becaufe  as  ihc  fucccJor  i» 
not  known,  the  lands  and  poiTeilions  of  the  fee  would  be  liable 
to  fpoil  and  devaftation,  if  no  one  had  a  property  therein. 
Therefore  the  \siv  has  given  the  king,  not  the  temporalties 
diemfelves,  but  the  ctf/hdy  of  the  temporalties,  till  fuch  time 
as  a  fucceflbr  is  app<»nted ;  vrith  power  of  taking  to  himfelf 
ail  the  intermediate  profits,  without  any  account  of  the  fuc- 
ceflbr; apd  with  the  right  of  prefenting  (which  the  crown 
very  frequently  exercifes)  to  fuch  benefices  and  other  prefer- 
ments as  fall  within  the  time  of  vacation  \  This  revenue  is 
of  fo  high  a  nature,  that  it  could  not  be  granted  out  to  a 
MjeA,  before,  or  even  after,  it  accrued:  but  now  by  the 
fittute  15  Edw.  IIL  ft.  4.  c.  4  &  5.  the  king  may,  after  the 
taeancy,  leafe  the  temporalties  to  the  dean  and  chapter ; 
firving  to  himfelf  all  advowfons,  efcheats,  and  the  like.  Our 
Utttient  kings,  and  particularly  William  Rufus,  were  not 
only  remarkable  for  keeping  the  btlhopricks  a  long  time  va- 
cant, for  the  fake  of  enjoying  the  temporalties,  but  alfo  com- 
mitted horrible  wafte  on  the  woods  and  other  parts  of  the 
eftate  ;  and  to  crown  all,  would  never,  when  the  fee  vras 
filled  up,  reftore  to  the  biihop  his  temporalties  again  imi» 
lefs  he  purchafed  them  at  an  exorbitant  price.    To  remedy 

•  1  laft.  15*  ^  Stat*  17  Edw.  II.  c.  14.   F.  N.  B.  z%» 

vi^hicB^ 
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whichi  king  Henry  d»e  firft  ^  granted  a  charter  at  the  1)egin« 
ning  of  his  reigUi  promifing  neither  to  feU)  nor  let  to  farm^ 
oor  take  any  thing  from^  the  domains  of  the  church,  till  the 
fucceflbr  was  inftalled  ( i).    And  it  was  made  one  of  the  ar- 
ticles of  the  great  charter  "*,  that  no  wade  (hould  be  commk« 
<!ed  in  the  temporakics  of  bi(hopricks>  neither  (hould  the 
coAodyof  them  be  fold.  The  fame  is  ordained  by  theflaibttte 
of  Weftminfter  the  firft  ^  ;  and  the  ftatute  14  Edw.  UL  (L  4. 
c.  4.  (which  permits,  as  we  haye  feen,  a  leafe  to  the  deaa 
and  chapter)  is  ftill  more  explicit  in  prohibiting  tlie  other  es^* 
actions.     It  was  alfo  a  frequent  abufe,  that  the  king  wouM 
for  trifling,  or  no  caufes^  feife  the  temporalties  of  biihops^ 
even  during  their  lives^  into  his  own  hands :  but  this  m- 
guarded  againft  by  flatute  i  Edw.  IIL  ft.  a.  c«  a« 

.  This  revemie  of  the  king,  which  was  formerly  very  <Qa« 
CderaUe^  is  now  by  a  cuftomary  indulgence  almoft  redwcel 
to  nothing :  for^  at  prefent,  as  foon  as  the  new  bifhop  is  o^n* 
fecrated  and  confirmed,  he-  ufually  receives  the  reftkutio^ 
of  his  temporalties  quite  entire,  and  untoached,  from  the 
lung ;  and  at  the  fame  time  does  homaga  to  his  fover^igA  t 
and  then,  and  not  fooner,  he  has  a  fee-fimple  in  his  bi&fl|p» 
rick,  and  may  maintain  an  adion  for  the  prafits^« 

n.  Tm  kmg  is  entitled  to  a  corody,  as  the  law  calls  il^ 
out  of  every  lii^oprick^  that  is,  to  fend  one  of  his  chaplaina 
to  be  maintained  by  the  biihop,  <m:  to  have  a  penfion  allowed 
him  till  the  biihop  promotes  him  to  a  benefice  t.  This  is  alff 
in  the  nature  of  an  acknowlegement  to  the  king,  as  founder 
of  the  fee,  fince  he  had  formerly  the  fame  corody  or  peniioa 
^om  every  dbbey  or  priory  of  royal  foundation.  It  is,  I  ap« 
^rehendf  now  fallen  into  total  difufe:  though  fir  Matthew 

c  Matt.  Parit.  ^  Co.  litt.  67.  34ft. 

4  9  Hen.  UI.  c.  s«  S  F.  N.  B.  ta«* 

#  3  Edw.  L  c«  at. 


(1)  Butqueea  EUaabedi  kept  die  fee  of  Ely  Tacam  19  rttth 
la  Older  to  retain  the  revcaae.   Sfrgfe^  4  vol.  351. 
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Hale  fays  ^,  that  it  is  due  of  common  rights  and  that  no 
prefcription  will  difcharge  ic. 

III.  The  king  alfo  (as  was  formerly  obfcrved  ')  is  entitled 
to  all  the  tithes  arifing  in  extraparochial  places  ^ :  though 

C  ^84  ]  perhaps  it  may  be  doubted  how  far  this  article,  as  well  as 
the  laft,  can  be  properly  reckoned  a  part  of  the  king's  own 
royal  revenue :  (ince  a  corody  fupports  only  his  chaplains, 
and  thefe  extraparochial  tithes  are  held  under  an  implied 
trull,  that  the  king  will  diftribute  them  for  the  good  of  the 
clergy  in  general. 

IV.  The  next  branch  confifts  in  the  firft-fniits^  and 
tenths,  of  all  fpiritual  prefermtnts  in  the  kingdom  ^  both  of 
which  I  {hall  conlider  together. 

These  were  originally  a  part  of  the  papal  ufurpations  over 
the  clergy  of  this  kingdom;  firft  introduced  by  Pandulph 
the  pope's  legate,  during  the  reigns  of  king  John  and  Henry 
the  third,  in  the  fee  of  Norwich  ;  and  afterwards  attempted 
to  be  made  univerfal  by  the  popes  Clement  V  and  John  XXII, 
^bout  the  beginning  of  the  fourteenth  century.  The  firft- 
fruits,  primitiaey  or  annates ^  were  the  firft  year's  whole  pro* 
fits  of  the  fpiritual  preferment,  according  to  a  rate  or  valor 
made  under  the  direftion  of  pope  Innocent  IV  by  Walter  bi- 
fliop  of  Norwich  in  38  Hen.  Ill,  and  afterwards  advanced 
in  value  by  comminion  from  pope  Nicholas  III,  A.  D.  1292, 
20  Edw.  I  ^ :  which  valuation  of  pope  Nicholas  is  ftill  pre- 
ferved  'in  thfe  exchequer  ",  The  tenths,  or  Jedmae,  were 
the  tenth  part  of  the  annual  profit  of  each  living  by  the  fame 
valuation ;  which  was  alfo  claimed  by  the  holy  fee,  under 
00  better  pretence  than  a  ftrange  mifapplication  of  that  pre- 
cept of  the  Levitical  law,  which  dire£ls  «,  that  tjie  Levitea 
<^  fliould  offer  the  tenth  part  of  their  tithes  as  a  heave^ofier" 
**  ing  to  the  Lord,  and  give  it  to  Aaron  the  high  prieft."  But 
this  claim  of  the  pope  met  with  a  vigorous  rcfiftance  from  the 


k  Notes  on  F.  N.  B.  ibove  cited. 
J(  it  loft.  647. 


»  F.N.  B.  176. 

«  3  Inft:  154. 
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Englifli  parliament ;  and  a  Tariety  of  afls  were  pafled  to 
j)reyent  and  reftrain  it,  particularly  the  ftatute  6  Hen.  IV. 
€•  I.  which  calls  it  a  horrible  mifchief  and  damnable 
cuftom.  But  the  popifh  clergy,  blindly  devbted  to  the 
will  of  a  foreign  mafter,  (lill  kept  it  on  foot ;  fometimes 
more  fccrctly,  fometimes  more  openly  and  avowedly:  fo 
that  in  the  reign  of  Henry  VIII,  it  was  computed,  that 
in  the  compafs  of  fifty  years  8oO,odo  ducats  had  been 
fent  to  Rome  for  firft-fruits  only.  And,  as  the  clerg]t 
ezprefled  this  unwiliitignefs  to  contribute  fo  mucli  of  their 
income  to  the  head  of  the  church,  it  was  thought 
proper  (when  in  the  fame  reign  the  papal  power  was 
abolifiied,  and  the  king  was  declared  the  head  of  the 
church  of  England)  to  annex  this  revenue  to  the  crown  | 
which  was  done  by  ftatute  26  Hen.  VIII.  c.  3.  (con^^ 
firmed  by  Ktatute  i  Eliz.  c.  4.)  and  a  new  valor  bmefici'^ 
mrum  was  then  made,  by  which  the  clergy  are  at  prefent 
rated  (a). 

Br  thefe  laft  mentioned  ftatuteS  all  vicafages  under  ten 
pounds  a  year,  and  all  re£lories  under  ten  marks,  are  dif- 
charged  from  the  payment  of  firft-fruits :  and  if,  in  fuch 
livings  as  continue  chargeable  with  this  payment,  the 
incumbent  lives  but  lialf  a  year,  he  (hall  pay  only  one 
quarter  of  his  firft-fruits  \    if  but  one  whole  year,  then 


^-.» 
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(a)  When  the  firft-fruits  and  tenths  were  tttmsfcrred  to  the 
crown  of  England,  by  26  Hen.  VIII*  c.  3*  at  the  fame  time  it 
was  ena6ked,  that  commiffioners  fhould  be  appointed  in  every  dio- 
Cefe,  who  ihould  certify  the  value  of  every  ecdefiaftical  benefice 
and  preferment  in  the  refpedUve  diocefes  %  and  according  to  this 
valuation,  the  firft-fruits  and  tenths  were  to  be  colle6ted  and  paid 
in  future.  This  valor  henejuiorum  is  what  is  commonly  called  the 
King's  Books ;  a  tranfcri^t  of  which  is  given  in  E&on's  Thefiia* 
fU8,  and  Bacon's  Libet  Regis. 

VpL.  1.  '  B  b  bal£ 
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half  of  them;  if  a  year  and  a  half,  three  quarters; 
and  if  two  years,  then  the  whole ;  and  not  otherwife  (3). 
Likewife  by  the  ftatute  27  Hen  VIII.  c.  8.  no  tenths  are  to 
be  paid  for  the  firft  year,  for  then  the  firft-fruits  are  due : 
and  by  other  (latutes  of  queen  Anne,  in  the  fifth  and  fixth 
years  of  her  reign,  if  a  benefice  be  under  fifty  pounds  per 
mtwum  clear  yearly  value,  it  (hail  be  difcharged  of  the  pay- 
ment of  fird-fruits  and  tenths  (4). 

Thus  the  richer  clergy,  being,  by  the  criminal  bigotry 
of  their  popLQi  predeceflbrsy  fubjected  at  firft  to  a  foreign 
exa£lion,  were  afterwards,  when  that  yoke  was  fhakea 
oiF,  liable  to  a  like  mifapplication  of  their  revenues^ 
through  the  rapacious  difpofition  of  the  then  reigning  mo- 
narch :  till  at  length  the  piety  of  qtieen  Anne  reilored  to 
[  286  ]  the  church  what  had  been  thus  indire£ily  taken  from  it* 
This  (he  did,  not  by  remitting  the  tenths  and  firft  fruits 
entirely ;  but,  in  a  fpirit  of  the  trueft  equity,  by  applying 
thefe  fuperfluities  of  the  larger  benefices  to  makeup  the  de- 
ficiencies of  the  fmaller.  And  to  this  end  (he  granted  her 
royal  charter,  which  was  confirmed  by  the  ftatute  2  Ann* 
c.  II.  whereby  all  the  revenue  of  firft-fruits  and  tenths  is 


(3)  The  archbiftiops  and  bifhops  have  four  years  allowed  for 
the  payment,  and  (hall  pay  one  quarter  every  year,  if  they  live  fo 
long  upon  the  bifhopnck ;  but  other  dignitaries  in  the  church 
pay  thcirsin  the  farae  manner  as  redlors  and  vicars. 

(4)  After  queen  Anne  had  appropriated  the  revenue  arifing 
from  the  payment  of  flril-fruits  and  tenths  to  the  augmentation  of 
fmall  livings,  it  was  conlldered  a  proper  extenfion  of  this  principle 
to  exempt  the  fmaller  livings  from  the  incumbrance  of  thofe  de- 
mands ;  and,  for  that  end,  the  bifliops  of  every  diocefe  were  di- 
re£led  to  inquire  and  certify  into  the  exchequer  what  livings  did 
not  exceed  50  /•  a  year  according  to  the  improved  value  at  that, 
time  ;  and  it  was  further  provided,  that  fuch  livings  Ihould  be  <&J^ 
charged  from  thofe  dues  in  future. 

Teft64 
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veiled  in  truftees  for  ever,  to  form  a  perpetual  fund  for  the 
augmentation  of  poor  livings.  This  is  ufu^lly  called  queen 
Anne's  bounty  ;  which  has  been  ftill  farther  regulated  by 
fabfequent  ftatutes  °  (5). 

*  5  Ann.  c.  34.     6  Ann.  c.  27.     x  G  o.  I.  ft.  2.  c.  10.     3  Geo.  I.  c.  10. 


(5)  Thefc  truftees  were  creeled  into  a  corporation,  and  have 
authority  to  make  rules  and  orders  for  the  diltribution  of  this  fund. 
The  principal  rules  they  have  eftablifiied  are,  that  the  fum  to  be 
allowed  for  each  augmentation,  fhall  be  200/.  to  be  laid  out  in 
land,  which  fhall  be  annexed  forever  to  the  hving  ;  and  they  fhall 
make  this  donation,  firfl,  to  all  livings  not  exceeding  10/.  a  year; 
then  to  all  livings  not  above  20/. ;  and  fo  in  order,  whilfl  any  re- 
main under  50/.  a  year.  But  when  any  private  benefadlor  will 
advance  200  /.  the  truflfees  will  give  another  200  /.  for  the  ad- 
vancemenl  of  any  living  not  above  45  /.  a  year,  though  it  fhould 
not  belong  to  that  clafs  of  livings"  which  they  ai;!e  then  augment- 
ing.    2  Burn,  Ec.  L.  260. 

Though  this  was  a  fplendid  inftance  of  royal  munificence,  yet 
it's  operation  is  flow  and  inconliderable ;  for  the  number  of 
livings  certi£ed  to  be  under  50/.  a  year,  was  no  lefs  than  SS97* 
of  which  2538  did  not  exceed  20/.  a  year  each,  and  1933  bc- 
tv/cen  30/.  and  50/.  a  year,  and  the  refl  between  20/.  and  30/. ; 
fo  that  there  were  5597  benefices  in  this  country  which  had  lefs 
than  23  /.  a  year  each  upon  an  avei-a^e.  Dr.  Bum  calculates  that 
from  the  fund  alene,  it  will  require  339  years  from  the  year  1714, 
when  it  commenced,  before  all  thcfe  livings  can  be  raifcd  to  50/* 
And  if  private  bcncfa^ors  fliould  contribute  half  as  much  as  the 
fund,  (which  is.  very  improbable,)  it  will  require  226  years. 
But  even  taking  this  fuppofition  to  have  been  true  ever  lince  the 
cftablifhmeat,  it  will  follow,  that  the  fmall  incomes  from  each  of 
5597  liWngs,  both  from  the  royal  bounty  and  pnvatc  benefac- 
tion, *  cannot,  upon  an  average,  have  yet  been  augnwnted  9  /• 
a  year.  2  Bum,  E.  L.  268.^  Dr.  Burn,  in  this  calculation^ 
computes  the  clear  amount  of  the  bounty  to  make  55  augmenta- 
tions yearly,  that  is,  at  1 1,000  /.  a  year.  But  Dr.  Bum,  in  this 
calculation,  has  not  taken  ipto  coniideration  the  great  iucreafe 
in  the  rentals  of  all  eflates  fince  the  valuation  of  thefe  fmall 
lifipgs  was  made  in  the  time  of  queen  Anne. 

^     Bba  V.Thb 
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V.  The  next  branch  of  the  king's  ordinary  rcYcnue 
(wbichy  as  well  as  the  fubfequent  branches^  is  of  a  lay  or 
temporal  nature)  confifts  in  the  rents  and  profits  of  the  de- 
anefne  lands  of  the  crown.    Thefe  demefne  lands,  terrae  do* 
minicalis  regis,  being  either  the  (hare  referred  to  the  crown 
at  the  original  diftribution  of  lauded  property,  or  fuch  as 
came  to  it  afterwards  by  forfeitures  or  other  means,  were 
antiently  rery  large  and  extenfire  ;  comprifing  dirers  ma^ 
nors,  honors,  and  lordfliips ;  the  tenants  of  which  had  Tcry^ 
peculiar  privileges,  as  will  be  (hewn  in  the  fecond  book  of 
thefe  commentaries,  when  we  fpeak  of  the  tenure  in  an- 
dent  demefne.     At  prefent  they  are  contracted  within  a 
very  narrow  compais,  having  been  almoft  entirely  granted 
away  to  private  fubje£ls.    This  has  occaConed  the  parlia- 
ment frequently  to  interpofe  ;  and,  particularly,  after  kiog 
William  III  had  greatly  impoverifhed  the  crown,  aa  aft 
pafled  f,  whereby  all  future  grants  or  leafcs  from  the  crown 
for  any  longer  term  than  thirty-one  years  or  three  lives  are 
declared  to  be  void ;  except  with  regard  to  houfes,  which 
may  be  granted  for  fifty  years*     And  no  reverfionary  leafe 
can  be  made,  fo  as  to  exceed,  together  with  the  eftate  in 
being,  the  fame  term  of  three  lives  or  thirty-one  years^: 
that  is,  where  there  is  a  fubfifting  leafe,  of  which  there 
are  twenty  years  dill  to  come,  the  king  cannot  grant  a  fu- 
ture intereft,  to  commence  after  the  expiration  of  the  for- 
mer, for  any  longer  term  than  eleven  years.    The  tenant 
r  ;^s»  2  ^^^  ^^^  ^^  made  liable  to  be  punifhed  for  committing 
wafte;  and  the  ufual  rent  muft  be  refisrved,  or,  where 
there  has  ufually  been  no  rent,  one  third  of  the  clear  yearly 
valued.    The  misfortune  is,  that  this  zSt  was  made  too 
late,  after  almoft  every  valuable  pofleffion  of  the  crown  bad 
been  granted  away  for  ever,  or  elfe  upon  very  long  leafes  ^ 

p  J  Aan.  ft.  I.  c  7*  tbe  Imperial  crown  could  not  be  aCcn- 

4  In  like  manner  bj  tbe  civil  hw,    ated,  bac  oAly  k(  to  famu    €^« /.  it. 
tbe  iabcritaiicc  or  fundi  fatrimmMlu  ai  i*%u 
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«but  may  be  of  feme  benefit  to  pofteritj,  when  thofe  leafes 
come  to  expire  (6). 

VI.  Hither  might  have  been  referred  the  advantages 
Wfhich  ufed  to  arife  to  the  king  from  the  profits  of  his  mi- 
litary tenures,  to  which  moil  lands  in  the  kingdom  were 
fabjeA,  till  the  ftatute  12  Car.  II.  0.24.  which  in  great 
meafure  aboliflied  them  all :  the  explication  of  the  nature  of 
which  tenures  muft  be  poftponed  to  the  fecond  book  of  thefe 
commentaries.  Hither  alfo  might  have  been  referred  the 
profitable  prerogative  of  purveyance  and  pre-emption :  which 
was  a  right  enjoyed  by  the  crown  of  buying  up  provifions 
iind  other  neceflaries,  by  the  intervention  of  the  king's  pur-- 
veyors,  for  the  ufe  of  his  royal  bqufehold,  at  an  app;raifed  va- 
luation, in  preference  to  all  others,  and  even  without  confent 
of  the  owner :  and  alfo  of  forcibly  imprefling  the  carriages 
and  horfes  of  the  fubje£t,  to  do  the  king's  buGnefs  on  the 
public  roads,  in  the  conveyance  of  timber,  baggage,  and 
the  like,  however  inconvenient  to  the  proprietor,  upon  pay- 
ing him  a  fettled  price.  A  prerogative,  which  prevailed 
pretty  generally  throughout  Europe,  during  the  fcarcity  of 
gold  and  filver,  and  the  high  valuation  of  6ioney  confequen- 
tial  thereupon.  In  thofe  early  times  the  king's  houfehold(as 
well  as  thofe  of  inferior  lords)  were  fupported  by  fpecific 
renders  of  corn,  and  other  vi£luals,  from  the  tenants  of  the 
refpe£ti^e  demefnes ;  and  there  was  alfo  a  continual  mar- 
ket kept  at  the  palace  gate  to  furniOi  viands  for  the  royal  ufe'. 
And  tl^s  anfweredall  purpofes,  in  thofe  ages  of  fimplicity,fo 

c  4  Iflft.  ft73|. 


(6)  By  the  26  Geo.  III.  c.  Sy.  amended  by  30  Geo.  III. 
i.  50.  commlfnoners  were  appointed  to  inquire  into  the  date 
and  condition  of  the  woods,  foreils,  and  land  revenues  belong- 
ing to  the  crown,  and  to  fell  fe^-farm  and  other  unimproveable 

^ents. 
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long  as  the  king's  coart  continued  in  any  certain  place.  But 
\^hen  it  removed  from  one  part  of  the  kingdom  to  another  (as 
'  was  formerly  very  frequently  done)  it  was  found  neceflary  to 
C'  288  3  ^^^^  purveyors  beforehand  to  get  together  a  fufBcient  quantity 
of  providons  and  other  necefiaries  for  the  boufehold :  and^ 
left  the  unufual  demand  (liould  raife  th^m  to  an  exorbitant 
price,  the  powers  before  mentioned  were  vcftcd  in  thefe  pur- 
veyors ;  who,  in  progefs  of  time,  very  greatly  abufed  their 
authority,  and  becamie  a  great  opprefTion  to  the  fubje£l, 
though  of  little  advantage  to  the  crown ;  ready  money  ia 
open  market  (when  the  royal  refidence  was  more  perma«> 
nent,  and  fpecie  began  to  be  plenty)  being  found  upon 
experience  to  be  the  bed  proveditor  of  any.  Wherefore  by 
degrees  the  powers  of  purveyance  have  declined,  in  foreign 
countries  as  well  as  our  own :  and  particularly  were  abo* 
liihed  iu  Sweden  by  Guftavus  Adolphus,  towards  the  be* 
ginning  of  the  lad  century  '•  And,  with  us  ia  England^ 
having  fallen  into  difufe  during  the  fufpenfion  of  mo- 
narchy, king  Charles  at  his  reftoration  confented,  by  the 
fame  ftatute,  to  refign  entirely  thefe  branches  of  his  re-* 
venue  and  power :  and  the  parliament,  in  part  of  recom- 
pence,  fettled  on  him,  his  heirs  and  fucceflbrs,  for  ever, 
the  hereditary  excifc  of  fifteen  pence  per  barrel  on  all 
beer  and  ale  fold  in  the  kingdom,  and  a  proportionable  fum 
for  certain  other  liquors.  So  that  thi^  hereditary  cxcife,  the 
nature  of  which  (liall  be  farther  explained  in  the  ftj^fequent 
part  of  this  chapter,  now  forms  the  fixth  branch  of  bit 
«naje(ly*s  ordinary  revenue* 

VII.  A  SEVENTH  branch  might  alfo  be  computed  to  have 
arifen  from  wine  licenfes ;  or  the  rents  payable  to  thp 
crowii  by  fuch  perfons  as  arc  licenfed  to  fell  wine  by  retail 
throughout  England,  except  in  a  few  privileged  places. 
Thefe    were   firft   fettled  on   the   crown   by   the   ftatute 

9  Mod.  Ufi.  Flift*  xx;uii*  220. 
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12  Car.  II.  c.  25.  and,  together  with  the  hereditary  cxcife, 
made  up  the  equivalent  in  value  for  the  lofs  fuftained  by  the  ^ 

prerogative  in  the  abolition  of  the  military  tenures,  and  the 
right  of  pre-en>ption  and  purveyance:  but  this  revenue  was 
abolifhed  by  the  (latute  30  Geo.  II.  c.  19.  and  an  annual 
fum  of  upwards  of  70C0/.  per  annum',  ifiuing  out  of  the 
new  (lamp  duties  impofed  on  wine  licenfes,  was  fettled  on  , 
the  crown  in  it's  (lead. 

Vllf.  An  eighth  branch  of  the  king's  ordinary  revenue  is  [  289  3 
ufually  reckoned  to  confift  in  the  profits  arifing  from  his 
forefts.     Forcfts  are  wade  grounds  belonging  to  the  kingi 
repleniflicd  with  all  manner  of  beafts  of  chafe  or  venary'; 
which  are  under  the  king's  proteftion,  for  the  fake  of  his 
royal  recreation  and  delight :  and,  to  that  end,  and  for  pre* 
fcrvation  of  the  king's  game,  there  are  particular  laws,  pri* 
vileges,  courts  and  offices  belonging  to  the  king's  forefts  ^ 
all  which  will  be,  in  their  turns,  explained  in  the  fubfequent 
books  of  thefe  commentaries.  What  we  arc  now  to  confidet 
are  only  the  profits  arifing  to  the  king  from  hence,  which 
confift  principally  in  amercements  or  fines  levied  for  offeocea 
againft  the  foreft-laws.     But  as  few,  if  any,  courts  of  this 
kind  for  levying  amercements'  have  been  held  Gnce  1632, 
8  Car.  I.  (7)  and  as,  from  the  accounts  given  of  the  pro* 
ceedings   in  that  court  by  our  hiftories  and' law-books  ^ 
nobody  would  now  wifli  to  fee  them  again  revived,  it  is. 
needlefs  (at  leaft  in  this  place)  to  purfue  this  inquiry  any 
farther. 

*  Roger  Nortbf  ia  his  lifr  of  lord  baye  met  widt  no  repoK  0/ iff  proceed* 

keep  r  North,   (43,44.)  mentions  an  ings. 

cyte,  or  i/er,  to  have  been  held  fouth  of  (  x  Jonei.   167— 498. 
Trent  foon  after  the  reftoratioo  j  but  I 


(7)  This  was  one  of  the  odious  methods  adopted  by  Car.  I.  to 
raife  a  revenue  wuhout  the  aid  of  parliament. 

Bb4  IX.  The 
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IX.  The  profits  arifing  froft  the  kiog't  ordinary  co^rtf 
pf  juftice  make  a  ninth  branch  of  hi$  revenue.  And  thefe 
confifl:  not  only  in  fines  impofed  upon  ofiendersi  foffeitnreft 
pf  recognizances,  and  amercements  levied  upon  defaulters; 
butalfo  in  certain  f^es  di^e  to  the  crowq  in  ayariety  of  legal 
inatters,  as,  for  fetting  the  great  feal  tocharterSs  originad 
ynits,  and  other  forenCc  proceedings,  and  for  permitting  finci 
to  be  levied  of  lands  in  order  to  bar  entailS|  or  ptherwife  to 
infure  their  title*  As  none  of  thcfe  can  be  done  without  the 
immediate  intervei^tian  of  the  king,  by  himfelf  or  his  officers^ 
the  law  allows  him  certain  per<|uifites  and  pfofits,  as  a  rCf 
compence  for  the  trouble  he  uqderts|kes  for  the  public. 
T|)efe,  in  proceCs  of  time,  have  been  almoft  all  granted  ouf 
to  private  perfpna,  or  elf^p  appropriated  to  certain  particular 
ufes :  fo  that,  though  our  law-proceedings  are  ftill  loaded 

1^  ^90  ]  with  their  payment,  very  little  of  them  is  now  returned 
into  the  king's  exchequer;  for  a  part  of  whofe  roya) 
maintenance  they  were  originally  intended*  All  future 
grants  of  them,  however,  by  the  ftatute  i  Ann.  ft.  i.  c  7. 
^  are  tq  endure  £c»r  qo  longer  time  than  the  prince's  life  who 
grants  them. 

X.  A  TENTH  branch  of  the  king's  ordinary  revenue,  fai^ 
to  be  grounded  on  the  confideration  of  his  guarding  and  ptor 
feiQing  the  feas  from  pirates  and  rpbbers,  is  thq  right  to  r^ 
fifl}^  whichi  are  whale  and  fturgeon :  and  thefe,  when  either 
'thrown  aibore,  or  caught  near  the  cpaft,  are  the  property  of 
the  king,  pn  account '  of  their  fupcrior  excellence.  Indeed 
our  ancjiftors  feem  to  have  entertained  a  very  high  notion  of 
the  importance  of  this  right;  it  being  the  prerogative  of  the 
kings  of  Denmark  and  the  dukes  of  Normapdy  " ;  and  fron^ 

*  one  of  thefe  it  was  prpbably  derived  to  our  princcf.  It  is 
exprefsly  plaimed  and  allowed  in  the  ftat^te  de  prafrogativtk 
refit'' ;  and  the  moft  anti^nt  treatifes  of  law  now  extant  mal^e 

<  Plowd.  315.  <rr«  Conftjim*  e£f,  1%, 

•  SutxaiudejureSifimm,  /.^  c.  S.        v  17  £dw.  11.  c.  lU 
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mention  of  it';  though  thcyTeem  to  have  made  a  diftinOion 
between  whale  and  fturgeoQ)  a9  was  incidentally  obferved  ia 
41  former  chapter  ^ 

XI.  Another  maritime  rerenoe,  and  founded  partly  upon 
the  fame  reafon  (8),  it  that  of  ihipwrecks:  which  are  alfi» 
declared  to  be  the  king's  property  by  the  iame  prerog^vi^ 
^atute  i7£dw.  II.  c^  if.  and  were  fo,  long  before^  at  the 
common  law*  It  is  worthy  obfervation,  how  greatly  the 
}awof  wrecks  has  been  altered,  and  the  rigour  of  it  gradually 
foftened  in  favour  of  the  diftreiTed  proprietors.  Wrecks  by 
(he  apttent  common  law,  was  where  any  (hip  was  loft  at  fea« 
^nd  the  goods  or  cargo  were  thrown  upon  the  land ;  in  which 
l^fe  theie  goods,  fo  wrecked,  were  adjudged  to  belong  to  the 
jjpng :  for  it  was  held,  that,  by  the  loft  of  thp  fliip,  all  pro- 
perty was  gone  out  of  the  original  owner*.  But  this  was 
undoubtedly  adding  forrow  to  forrow,  and  was  confonant 
neither  to  reafon  nor  humanity.  Wherefore  it  was  firft  or-  ^  2gi  j 
dained  by  king  Qenry  I.  that  if  any  perfon  efcaped  alive  out 
^f  the  (hip  it  ihould  be  no  wreck  ^;  and  afterwards  king 
lienry  I|,  by  bis  charter*',  declared,  that  if  on  the  cpafts  of 

^  Bndpo.  /.  3.  c  3.  Britton.  c»  17.        *  Dr.  Se  St  di  %.  c*  5I> 
Flcta.  /.I.  r.  45  6f  46.     Memuand'         *  Spelm.  Cm/.  4|^iWIlkiot.  305. 
Seaecb\  H.  z^Edw.  I.  37.  prefixed  (o         b  26  May>  wf*  D.  1174.      z  Ryv* 

M ayoard'f  year  book  of  £4«ar4  II.  Ftd,  36. 

r  Ch«  4.  page  223. 
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(8)1  ihould  rather  prefume  that  this  prerogative  was  founded 
upon  general  principles  of  policy  and  convenience ;  for  if  every 
pcirfpn  was  permitted  to  carry  home  what  he  found  upon  the  fear 
cdafi,  the  true  owner  would  ftand  a  vefy  poor  chance  of  recover- 
ing back  his  property :  therefore,  for  the  benefit  of  the  owner, 
the  law  places  it  in  the  cuftody  of  the  fherifFor  a  public  officer  of 
the  ciown,  where  it  will  be  prefervcd  (afely  and  honeftly^  aad  to 
whom  the  owner  is  direded  to  make  inquiries  for  the  property  he 
\a&  loft.— And  at  a  time  when  a  rightful  claimant  is  defpaired  of, 
it  IS  very  properly  applied  to  the  augmentation  of  the  public  re* 

veaue. 

cither 
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cither  England^  Poiftou,  Okron,  or  Gafcony,  any  (hip  (hould 
be  diftrefled,  and  either  man  or  beaft  (hould  efcape  or  be  found 
therein  alive,  the  goods  (hould  remain  to  the  owners*,  if  they 
claimed  them  within  three  months ;  but  otherwife  (hould  be 
efteemed  a  wreck,  and  (hould  belong  to  the  king,  or  other 
lord  of  the  franchife*  This  was  again  confirmed  with  im« 
provements  by  king  Richard  the  firft;  who,  in  the  fecond 
year  of  bis  reign  ^,  not  only  eftablifhed  thefe  conceflions,  by 
ordaining  that  the  owner,  if  he  was  (hipwrecked  and  efcaped, 
«♦  omnes  res  fttas  liberas  et  qutetas  hahereiy^  but  alfo,  that,  if 
he  periihed,  his  children,  or  in  default  of  them  his  brethren 
kind  fifters,  (hould  retain  the  property;  and,  in  default  of 
brother  or  filler,  then  the  goods  (hould  remain  to  the  king^, 
And  the  law,  as  laid  down  by  Brafton  in  the  reign  of 
Henry  III,  feems  ftill  to  have  improved  in  it's  equity.  For 
then,  if  not  only  a  dog  (for  inftancc)  efcaped,  by  which  the 
owner  might  be  difcovercd,  but  if  any  certain  mark  were  fet 
on  the  goods,  by  which  they  might  be  known  again, it  was  held 
to  be  no  wreck*.  And  this  is  certainly  mod  agrt-eable  10  rea- 
fon ;  the  rational  claim  of  the  king  being  only  founded  upon 
this,  that  the  true  owner  cannot  be  rifcertained.  Afcerwardsy 
iii  the  ftatute  of  Weftniinfter  the  firft  ^,  the  time  of  limitation 
of  claims,  given  by  the  charter  of  Henry  II,  is  extended  to  a 
year  and  a  day,  according  to  the  ufage  of  Normandy^:  and 
it  enads,  that  if  a  man,  a  dog,  or  a  cat,  efcape  alive,  the 
veiTel  (hall  not  be  adjudged  a  wreck.  Thefe  animals,  as  in 
Bra&on,  are  only  put  for  examples^;  for  it  is  now  held',  that 
^  292  3  not  only  if  any  Kve  thing  efcape,  but  if  proof  can  be  n^ade  of 
the  property  of  any  of  the  goods  or  lading  which  come  to 
ihore,  they  (hall  not  be  forfeited  as  wreck.  The  ftatute  further 
ordains,  that  the  (heriffof  the  county  (hall  be  bound  to  keep 

-                     «  Rog-  Hoved.  in  Rlc.  I.  •«  re  tarn  lucluofa  eompendium  fSletur  ?^^ 

^  In    liks   manner   Conftantine   the  «  Bra£t.  /.  3.  c.  3. 

great,  finding  that  by  the  imperial  law  r3F.dw.I.r4. 

the  revenoe  of  wrecks  was  given  to  the  S  Gr.  Ccuflum,  c»  17. 

prij)ce*t  treafury  or  fijcus^  retrained  it  h  Flet.  /.   i«   c.  44.      2  Inft.  167. 

fty  an  edid  {Cod,  11*5.  i.)  and  ordered  5  Rep.  207. 

ihcm  CO  remain  to  the  owners,  adding  i    Hamilton  ▼•  ravies.  Trnr.  11  Cn*  , 
this  hurt^ane  expoftutation,  **  Sluod  enim  III,  B.  R, 
•<  jus  hatctfijcci  in  aUtna  caiami:atey  tit  de 
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the  goods  a  year  and  a  day,  (as  in  France  for  one  year,  agree- 
ably to  the  maritime  laws  of  Oleronj,  and  in  Holland  f^r  s 
year  and  a  half,}  that  if  any  man  can  prove  a  property  in 
them,  cither  in  his  own  right  or  by  r^t  of  reprefcntation'*, 
they  (hall  be  reftored  to  him  without  delay ;  but,  if  no  fuch 
property  be  proved  within  that  time,  they  then  (hall  be  the 
king's.  If  the  goods  are  of  a  perifiiable  nature,  the  iherifF 
may  fell  theny,  and  the  money  (hall  be  liable  in  their  ftead '; 
This  revenue  of  wrecks  is  frequently  granted  out  to  lords  of 
manors,  as  a  royal  franchife ;  and  if  any  one  be  thus  entitled 
to  wrecks  in  his  own  land,  and  the  king's  goods  are  wrecked 
thereon,  the  king  may  claim  them  at  any  time,  even  after  the 
year  and  day  "'• 

It  is  to  be  obferved,  that,  in  order  to  conflitute  a  legal 
wreck,  the  goods  mud  come  to  land.  If  they  continue  at  fea^ 
the  law  diiUngui(hes  them  by  the  barbarous  and  uncouth 
appellations  of  jet/am,  fiotfum,  and  ligan.  Jetfam  is  where 
goods  are  cafl  into  the  fca,  and  there  (ink  and  remain 
under  water :  flotfam  is  where  they  continue  fwimming 
on  the  furface  of  the  waves :  ligan  is  where  they  are  funk  in 
the  fea,  but  tied  to  a  cork  or  buoy,  in  order  to  be  found 
again  "•  Thefe  are  alfo  the  king's  if  no  owner  appears 
to  claim  them ;  but  if  any  owner  appears,  he  is  entitled  to 
recover  the  pofleffion.  For  even  if  they  be  call  overboard, 
without  any  mark  or  buoy,  in  order  to  lighten  the  (hip,  the 
owner  is  not  by  this  aft  of  neceffity  condrued  to  have  re-, 
nounced  his  property '':  much  lefs  can  things  ligan  be  fup« 
pofed  to  be  abandoned,  fince  the  owner  has  done  all  in  his 
power  to  aflert  and  retain  his  property.  Thefe  three  are 
therefore  accounted  fo  far  a  diftinft  thing  from  the  former, 
that  by  the  king's  grant  to  a  man  of  wrecks,  things  jetfam,  [  293  ^ 

flotfam,  and  ligan  will  not  pafs  i*. 

« 

J  §  2S.  iat  navts  caufa^  ^ktuntttr^  laeA^mlmtum 

k  2  inft.  16?.  permanent »     S^uia  palam  efty  eat  non  f 

'  Plowd.  166.  Mtiimo  ejicif  quMl  quit  bahert  nortt,     Jr>Jf, 

n  X  Inft.  168.  Bro.  Akr,  tit,  Wrt€\,  z.  !•  §  48. 
•  5  Rep.  106.  P  5  Rep.  io8. 


•  S^MSi  eiym  rts  m  temjijfate,  /#«««• 
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Wrecks^  in  their  legal  acceptation,  are  at  prefeot  not 
fciy  frequent:  forf  if  any  goods  come  to  land,  it  mvelj  hap- 
penS)  fince  the  improvetnent  of  commerce,  navigation,  and 
correfpondence,  that  li&e  owner  is  not  able  to  afiert  his  pro- 
perty within  the  year  and  day  limited  by  law.  And  in  order 
to  prefenre  this  property  entire  for  him,  and  if  poiSble  to  pre* 
vent  wrecks  at  all,  our  laws  have  made  many  very  hrnnant 
>  regulations;  in  a  fpirit  quite  oppofite  to  thof<;  favage  laws^ 
which  formerly  prevailed  in  ail  the  northern  regions  of  Eu- 
rope, and  a  few  years  ago  were  ftill  faid  to  fubfift  on  the 
coafts  of  the  Baltic  fea,  permitting  the  inhabitants  to  (eize  on 
whatever  they  could  get  as  lawful  prize :  or,  as  an  author 
of  their  own  ,exprefies  it,  <*  in  naufragorum.fniferia  it  cait^ 
*<  tnitaU  tanquam  vultures  ad  praedam  cwrrere^J^  For  by  the 
ftatute  ^7  Edw.  HI.  c.  13.  if  any  fhip  be  loft  on  the  fhore> 
a:nd  the  goods  come  to  land,  (which  cannot,  fays  the  ftatute^ 
be  called  wrepk,)  they  (hall  be  prefently  delivered  to  the  mer- 
chants, paying  only  a  reafonable  reward  to  thofe  that  faved 
and  preferved  them,  which  is  entitled72iyva^^.  Alfo  by  the 
common  law,  if  any  perfons  (other  than  the  fheriflP)  take  any 
goods  fo  ca(t  on  (hore,  which  are  not  legal  wreck,  the 
pwner^  might  have  a  commifiion.to  inquire  and  find  them 
cut,  and  compel  them  to  make  reftitution  ^  And  by  ftatute 
12  An.  ft.  2.  c.  18.  confirmed  by  4  Geo,  I.  c.  12.  in  order  tQ 
affift  the  diftrefled,  and  prevent  the  fcandalous  illegal  prac- 
tices on  fome  of  our  fea  coafts,  (too  fimilar  to  thofe  on  the 
ipaltic,)  it  is  ena£led^^that  all  head -officers  and  others  of 
towns  nea^  the  fea  fliall,  upon  application  made  to  them^ 
fummon  as  many  hands  as  are  neceiTary,  and  fend  them  to 
the  relief  of  any  (hip  in  diftrefs,  on  forfeiture  of  100/.  and,. 
In  cafe  of  affiftance  given,  falvage  (hall  be  paid  by  the  owners, 
to  be  afTefied  by  three  neighbouring  juftices.  All  perfons. 
that  fecrete  any  goods  (hall  forfeit  their  treble  value  :  and  if 
r  204  1  they  wilfully  da  any  a£l  whereby  the  fliip  is  loft  pr  deflroyed, 
by  making  holes  in  her,  ftealing  her  pumps,  or  otherwife, 
they  are  guilty  of  felony,  without  benefit  of  clergy*  L^ftiyK 
by  the  ftatute  26  Geo.  11.  c.  19.  plundering  any  veflel  either 

%  Sdcroh.  dtjurt^uiUit  L  3*  #•  5*  ^  F.  N.  B.  1x2. 

in 


m  diftrefsy  or  wrecked,  and  whether  any  liring  creature  be 
on  boardj  or  not,  (for,  whether  wreck  or  otherwife,  it  is 
clearly  not  the  property  of  the  populace,)  fuch  plundering 
I  fay,  or  preventing  the  efcape  of  any  perfon  that  endeavours 
to  fave  his  life,  or  wounding  him  with  intent  to  deftroy  him^ 
or  putting  out  falfe  lights  in  order  to  bring  any  veflei  into 
danger,  are  all  declared  to  be  capital  felonies ;  in  like  man* 
ner  as  the  deftroying  of  trees,  fteeples,  or  other  dated  fea^ 
marks,  is  puniihed  by  the  ftatute  8  £liz.  c.  1 3.  with  a  for* 
feiture  of  100/.  or  outlawry.  Moreover,  by  the  ftatute  of 
George  II,  pilfering  any  goods  caft  aDiore  is  declared  to  be 
petty  larceny ;  and  many  other  falutary  regulations  are  made, 
for  the  more  effedually  preferving  (hips  of  any  nation  in 
diftrefs  '• 

XIL  A  TWELFTH  branch  of  the  royal  revenue,  th^  right 
to  mines,  has  it's  original  from  the  king's  prerogative  of 
coinage,  in  order  to  fupply  him  with  materials :  and  there- 
fore thofe  minesy  which  are  properly  royal,  and  to  which  the 
king  is  entitled  when  found",  are  only  thofe  of  filver  and  goU^ 
By  the  old  common  law,  if  gold  or  filver  be  found  in  mines 
df  bafe  metal,  according  to  the  opinion  of  fome  the  whole 
was  a  royal  mine,  and  belonged  to  the  king;  tliough  others 
held  that  it  only  did  fo,  if  the  quantity  of  gold  or  filver  was 
of  greater  value  than  the  quantity  of  bafe  metal".  .  But  now 
by  the  ftatutes  i  W.  &  M.  ft.  i.  c.  30.  and  5  W.  &  M. 
c.  6.  this  difference  is  made  immaterial ;  it  beipg  ena£ted, 
that  no  mines  of  copper,  tin,  iron,  or  lead,  (hall  be  looked 
upon  as  royal  mines,^  notwithftanding  gold  or  filver  may  be 
cxtra&ed  from  them  in  any  quantities :  but  that  the  king,  or  [  29J  1 
perfons  claiming  royal  mines  under  his  authority,  may  have 

•  By  the  civil  Uw,  to  deftroy  perfons  tionSy  ptmiihed  with  the  vtmoft  fcvttkf 

ftipwieckcdy  or  prevent  their  faving  the  all  thofe  who  oegW£ted  to  affift  uj  ikif 

ihipt  it  capital.     And  to  fteal  even  a  in  diftvcfty  or  plundered  any  goods  call 

plaak  from  a  vedTcl  in  diftrefs,  or  wreck-  on  ihore.     (Lindenbrog.  Cs^*  LL.  «*• 

tdf  flMkes  the  party  liable  to  anfwer  for  lif,  146.  715.) 

the  whole  fliip  and  cargo.     (Ff.  47.  9.  <  2  Inft.  577* 

3.)    Th/laws  alfo  of  the  Wifigoths,  «  Plowd.  336. 
and  the  moft  early  NeapoUtan  coAftic«- 
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the  ore,  (other  than  tin-ore  in  the  counties  of  Devon  zn6t 
CornwaU»)  paying  for  the  fame  a  price  ftated  in  the  ad. 
This  was  an  extremely  reafonabie  lawi  for  now  private 
owners  are  not  difcoifjpged  from  working  mines,  through  a 
{ear  that  they  may  be  claimed  as  royal  ones  %  neither  does  the 
king  depart  from  the  juft  rights  of  his  revenue,  fince  he  maj 
have  all  the  precious  metal  contained  in  the  ore,  paying  no 
more  for  it  than  the  value  of  the  bafe  metal  which  it  is  fup- 
pofed  to  be ;  to  which  bafe  metal  the  land  owner  is  by  rea<- 
fon  and  law  entitled. 

XIII.  To  the  fame  original  may  in  part  be  referred  the 
revenue  of  treafure^trovc,  (derived  from  the  French  word, 
trover y  to  find,)  called  in  Latin  thefaurus  inventus^  wluch  is- 
where  any  money  or  coin,  gold,  filver,  plate,  or  bullion,  is 
found  hidden  in  the  earth,  or  other  private  place,  the  owner 
thereof  being  unknown;  in  which  cafe  the  treafure  belongs 
to  the  king :  but  if  he  that  hid  it  be  known,  or  afterwards 
found  out,  the  owner  and  not  the  king  is  entitled  to  it". 
Alfo  if  it  be  found  in  the  fea,  or  upon  the  earth,  it  doth  not 
belong  to  the  king,  but  the  fiuder,  if  no  owner  appears  *".  S^ 
that  it  feems  it  is  the  hidings  and  not  the  abandoning  of  it,  that 
gives  die  king  a  property :  Brafton*  defining  it,  in  the  words 
of  the  civilians,  to  be  "  veius  depofttio  pecuniae.*'  This  dif- 
ference clearly  arifes  from  the  different  intentions,  which 
the  law  implies  in  the  owner.  A  man,  that  hides  his  treafure 
in  a  fecret  place,  evidently  does  not  mean  to  relinquifh  his 
property  ;  hut  rcferves  a  right  of  claiming  it  again,  when  he 
fees  occafion:  and,  if  he  dies  and  the  fecret  alfo  dies  with 
him,  the  law  gives  it  the  king,  in  part  of  his  royal  revenue. 
But  a  man  that  fcatters  his  treafure  into  the  fea,  or  upon  tl)e 
public  furface  of  the  earth,  is  conftrued  to  have  abfolutely 
abandoned  his  property,  and  returned  it  into  the  common 
itock,  without  any  intention  of  reclaiming  it:  and  therefore 
it  belongs,  as  in  a  date  of  nature,  to  the  firft  occupant,  or 

«  3  laSu  132.      Dalft  of   Sheriffs.        ^  Bri(t.c.  17.    Fiach.  L.  177. 
«.  16.  X  /.  3.  (.  3.  1 4. 

finder; 
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finder (9) ;  unlefs  the  owner  appear  and  affert  his  right,  which 
then  proves  that  the  lofs  was  by  accident,  and  not  with  an 
intent  to  renounce  his  property. 

Formerly  all  treafure-trove  belonged  to  the  finder y;  as 
was  alfo  the  rule  of  the  civil  law  *.  Afterwards  it  was  judged 
expedient  for  the  purpofes  of  the  flate,  and  particularly  for 
the  coinage,  to  allow  part  of  what  was  fo  found  to  the  king; 
which  part  was  afligned  to  be  all  bidden  treafure;  fuch  as  it 
€afually  lojl  and  unclaimed,  and  alfo  fuch  as  is  diftgnedlj 
abandoned^  ftill  remaining  the  right  of  the  fortunate  finder. 
And  that  the  prince  (hall  be  entitled  to  this  hidden  treafure  is 
now  grown  to  be,  according  to  Grotius*,  .*'yi/x  eommuney  et 
•**  quafi  gentium ;"  for  it  is  not  only  obfervcd,  he  adds,  iti 
England,  but  in  Germany,  France,  Spain,  and  Denmark. 
The  finding  of  depofitcd  treafure  was  much  more  frequent, 
and  the  treafures  themfelves  more  confiderable,  in  the  infancy 
of  ourconftitution,  than  at  prefent.  When  the  Romans,  and 
other  inhabitants  of  the  refpeftlve  countries  which  compofcd 
their  empire,  were  driven  out  by  the  northern  nations,  they 
concealed  their  money  under-ground  :  with  a  view  of  refort- 
ing  to  it  again  when  the  heat  of  the  irruption  (hould  be  over, 
'  and  the  invaders  driven  back  to  their  deferts.  But,  as  this 
never  happened,  the  treafures  were  never  claimed;  and  on  the 
death  of  the  owners  the  fecret  alfo  died  along  with  them. 
The  conquering  generals,  being  aware  of  the  value  of  tbefe 
hidden  mines,  made  it  highly  penal  to  fecrete  them  from  the 
public  fervice.  In  England  therefore,  as  among  the  feudiilfi'*, 
the  punifhment  of  fuch  as  concealed  from  the  king  the  find- 
ing of  hidden  treafure  was  formerly  no  lefs  than  death  \  but 
now  it  is  only  fine  and  imprifonment  ^. 

r  Brafton./.  3.  c.  3.     3  Inlh  133.  ^  Glanv.  /.  i.  c.  a.  Crag.  t«  16.40. 

sf/*.  41  I.  31-  ^  3  Inft.  133. 

•  dtjur,  b.  (^  p,  /.  2.  r.  8.  §  7* 


(9)  This  certainly  is  true,  though  it  cannot  be  reconciled  with 
the  learned  judge's  doctrine,  that  all  bona  vacofitia  belong  to  the 
]dag.     See  p.  299. 

1 1  XIV*  Waifs, 
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XrV.  Waie8»  hna  vfaviata^  are  goods  ftoleiii  and  waived 
«r  thrown  away  bjr  the  thief  in  his  flighty  for  fear  of  being 
apprehended.  Thefe  are  giren  to  the  king  by  the  law^  as  a 
puni(hment  upon  the  owner^  for  not  himfelf  purfuing  the 
felon,  and  taking  awny  his  goods  from  him'.  And  therefore 
[  2j^7  3  if  the  party  robbed  do  his.  diligence  immediately  to  follow 
and  apprehend  the  thief,  (which  is  called  making  ixdhfmt^ 
or  do  conTi£l  him  afterwards,  or  procure  evidence  to  convi^l 
liim,  he  (hall  hare  his  goods  again*.  Waived  goods  do  alfo 
Bot  belong  to  the  king,  tiQ  feifed  by  fomebody  for  his  ufe  ; 
for  if  the  party  robbed  can  feife  them  firft,  though  at  the 
diftance  of  twenty  years,  the  king  fhall  never  have  them^ 
If  the  goods  are  hid  by  the  thief,  or  left  any  where  by  him, 
.fo  that  he  had  them  not  about  him,  when  he  fled,  and  there- 
lore  did  not  throw  them  away  in  his  flight ;  thefe  alfo  are 
not  bona  waviaia^  but  the  owner  may  have  them  again  when 
he  pleafes^.  The  goods  of  a  foreign  merchant,  though  ftolen 
and  thrown  away  in  flight,  ihall  never  be  waifs  **:  the  reafon 
whereof  may  be,  not  only  for  the  encouragement  of  trade^ 
but  alfo  becaufe  there  Is  no  wilful  default  in  the  foreign  mer* 
chant's  not  purfuing  the  thief;  he  being  generally  a  ftranger 
to  our  laws,  our  ufages,  and  our  language. 

XV.  EsTRATs  are  fu(^  valuable  animals  as  are  found 
wandering  in  any  manor  or  lordfliip,  and  no  man  knoweth  the 
cwner  of  them,  in  which  cafe  the  law  gives  them  to  the  king 
as  the  general  owner  and  lord  paramount  of  the  foil,  in  recom« 
pence  for  the  damage  which  they  may  have  done  therein  ( i  o): 

*  Cro.  Eliz.  694.  g  5  Rept  109. 

«  Finch.  L.  2ia.  1^  Fiti.  y^r.  tit,  Sfraj.  i.    3  Bulilr* 

ttbid.  X9. 


( 10)  This  reafon  is  not  very  fatisfadory ;  for  the  king  being  the 
tilmui  beres  of  all  the  land  in  the  kingdom,  they  muft  do  the  fame 
injury  to  his  intereft,  whether  they  are  grazing  in  one  place  or 
another  out  of  the  king's  domains.  But  the  law  is  probably  founded 
jnyott  general  policy ;  for  by  giving  the  eftray  to  the  king,  or  his 
gnmtee,  and  not  to  the  finder,  the  owner  has  the  beil  chanCc  of 

having 
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and  they  now  moft  commonly  belong  to  the  lord  of  the 
manor,  by  fpecial  grant  from  the  crown.  But,  in  order  to 
veft  an  abfolute  property  in  the  king,  or  his  grantees,  they 
mud  be  proclaimed  in  the  church  and  two  market  towns  next 
adjoining  to  the  place  where  they  are  found :  and  then,  if  no 
man  claims  them,  after  proclamation  and  a  year  and  a  day 
pafled,  they  belong  to  the  king  or  his  fubftitute  without  re- 
demption^ ;  even  though  the  owner  were  a  minor,  or  under 
any  other  legal  incapacity''.  'A  provifion  fimilar  to  which 
obtained  in  the  old  Gothic  conftitution,  with  regard  to  all 
things  that  were  found,  which  were  to  be  thrice  proclaimed; 
primum  coram  comitibus  et  viatoribus  obviisy  deinde  in  proxtma  [  298  3 
villa  vel  pagoy  poftremo  coram  ecclefia  veljudicio:  and  the  fpace 
of  a  year  was  allowed  for  the  owner  to  reclaim  his  property  ^ 
If  the  owner  claims  them  within  the  year  and  day,  he  muft  pay 
the  charges  of  finding,  keeping,  and  proclaiming  them  "^  ( 1 1  }• 
The  king  or  lord  has  no  property  till  the  year  and  day  pafled : 
for  if  a  lord  keepeth  an  eftray  three  quarters  of  a  year,  and 
within  the  year  it  ftrayeth  again^  and  another  lord  getteth  it» 
the  firit  lord  cannot  take  it  again  \  Any  beafts  may  be 
eftrays,  that  are  by  nature  tame  or  reclaimable,  and  in  which 
there  is  a  valuable  property,  as  fbeep,^xen,  fwine,  and  horfes, 
which  we  in  general  call  cattle;  and  fo  Fleta"  defines  them^ 
picus  vaganSf  quod  nullus  petit ^fequitur  vel  advocat.  For  ani- 
mals upon  which  the  law  fets  no  value,  as  a  dog  or  cat,  and 

I  Mirr.  c.  3.  §  19.  n  Dalt.  Sh.  79. 

^  5  Rep.  loS.  Bro.  Ahr.  tit,  Eftr^^,  b  Finch.  L.  i^/* 

Cro.  Elis.  7x6.  o  /.  I.  e.  43. 
'  Stiernh.  dejur,  Gttbcr.  /.  3.  «.  5* 


having  his  property  reftored  to  him;  and  it  leffens  the  teroptaiion 
to  commit  thefts,  as  it  prevents  a  man  from  pretending  that  he 
had  found,  as  an  eftray,  what  he  had  adually  flolen ;  or  according 
to  the  vulgar  phrafe,  that  he  had  found  what  was  never  lofl. 

( 1 1 }  But  if  any  other  perfon  finds  and  takes  care  of  another's 
property^  not  being  entitled  to  it  as  an  eftray,  the  owner  may  re- 
cover it  or  it's  value,  without  being  obliged  to  pay  the  expences 
.of  keeping.     2^/.  Rep,  11 17. 

Vol*  L  C  c  animals 
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znimdls  ferae  naturae,  as  a  bear  or  wolf,  cannot  be  confidcred 
as  eftrays.  So  fwans  may  be  eftrays,  but  not  any  other  fowl^; 
whence  they  are  faid  to  be  royal  fowL  The  reafon  of  which 
diiUn£lion  feems  to  be,  tliat,  cattle  and  fwaus  being  of  a 
reclaimed  nature,  the  owner's  property  in  them  is  not  loft 
merely  by  their  temporary  efcape ;  and  they  alfo,  from  their 
incrinfic  value,  are  a  fufficient  pledge  for  the  cxpence  of  the 
lord  of  the  franchife  in  keeping  them  the  year  and  day.  For 
he  that  ukes  an  eftray  is  bound,  fo  long^as  he  keeps  it,  to  find 
it  in  provifions  and  preferve  it  from  damage^}  and  may. not 
ufe  it  by  way  of  labour,  but  is  liable  to  an  aclioa  for  fo  doing'* 
Yet  he  may  milk  a  cow,  or  the  like ;  for  that  tends  to  the 
pref^rvation,  and  is  for  the  benefit  of  the  animal  *• 

Bi£  SIDES  the  particular  reafons  before  given  why  the  king 
fliould  have  the  fevcral  revenues  of  royal  fifh,  ffaipwrecks, 
treafure-trove,  waifs,  and  eftrays,  there  is  alfo  one  general 
reafon  which  holds  for  them  all ;  and  that  is,  becaufe  they 
are  bona  vacantia^  or  goods  in  which  no  one  eHe  can  claim  a 
property.  And  therefore  by  the  law  of  nature  they  belonged 
to  the  firft  occupant  or  finder;  and  fo  continued  under  the 
[  299  ]  imperial  law.  But,  in  fettling  the  modern  conftitutions  of 
moft  of  the  governments  in  Europe^  it  was  thought  proper 
(to  prevent  that  flrife  and  contention,  which  the  mere  title 
of  occupancy  is  apt  to  create  and  continue,  and  to  provide 
for  the  fupport  of  public  authority  in  a  manner  the  leafl  bur- 
thenfome  to  individuals)  that  thefe  rights  ihould  be  annexed 
to  the  fupreme  power  by  the  poGtive  laws  of  the  ftite.  And 
fo  it  came  to  pais  that,  as  Bra£lon  expreiTes  it ',  haec  quae 
nuHius  in  bonis  Junt,  et  olimfuerunt  invenUris  de  jure  naturaUy 
jam  efficiuntur  principis  de  jure  gentium  (12). 

f  7  Rep.  17.  •  Cro.  Jac.  {43.    Nojr.  11^ 

q  I  RoU.  Abr.  SS9,  t  /.  I,  ^  ift. 

r  Ctp.  Jac.  147. 

(12)  Tills  cannot  be  reconciled  with  what  the  learned  Judge  has 
advanced  in  p.  295,  viz.  that  if  "  any  thing  be  found  in  the  fea, 
•<  or  upon  the  earth,  it  doth  not  belong  to  the  king  but  rfic  finder* 
«  if  no  owner  appears.'*     That  ccrtaznJy  is  the  bw  of  Ei^^bnd  ; 

and 
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XVt  The  ii^xt  briwich  of  the  king's  ordinJiiy  rcvcnote 
confifts  \t\  forfeitures  of  hnds  and  goods  for  offences;  htta 
conjl/catay  ad  Khej  are  callt*d  by  the  civilians,  bccaufe  they  be- 
longed to  the  ^/cifS  or  imperial  treafury  j  or,  as  our  lawycpj 
term  them,  foruftiB^;  that  is,  fuch  whereof  the  property  is 
gone  away  or  departed  from  the  owner.  The  true  reafon 
and  only  fubflamial  ground  of  any  forfeiture  for  crimes  con- 
fift  in  this ;  that  all  property  is  derived  from  fociety,  being 
one  of  thofe  civil  rights  which  are  conferred  upon  individuals, 
in  exchange  for  that  degree  of  natural  freedom,  which  every 
roan  mult  facri6ce  wheti  he  enters  into  focial  communities. 
If  therefore  a  member  of  any  national  community  violates 
^he  fundamental  contra£l  of  his  affociarion,  by  tranfgreffing 
the  municipal  law,  be  forfeits  his  right  to  fuch  privileges  as 
he  claims  by  that  contraG  5  and  the  ftate  may  very  juflly 
Tefume  that  portion  of  property,  or  any  part  of  it,  which 
the  laws  have  before  afligucd  him.  Hence,  in  every  offence 
of  an  atrocibus  kind,  the  laws  of  England  have  exa£ted  a 


I4i4  which,  with  deference  to  the  learned  Judge,  is  the  general 
mle  with  regard  to  all  hona  vacantia^  except  in  the  particular  in- 
ftances  m  which  the  law  has  given  them  to- the  king.  Thofe  in' 
fiances  are  exceptions,  which  prove  the  rule,  for  exprejfto  untus  e0 
txclujto  abcrius^  See  the  cafe  of  Armory  v.  Delamirie  in  Strange, 
505.  where  a  cbimney-fweeper's  boy  recovered  from  a  goldfmith, 
who  detained  from  him  a  diamond  which  he  had  found,  the  value 
of  the  fined  dianiond  which  would  fit  the  focket  from  which  it 
was  taken.  And  it  was  clearly  held,  that  the  boy  had  a  right  to 
it  agftfnft  all*  the  world,  except  the  owner,  who  did  not  appear. 
And  I  cannot  but  think  that  the  learned  Judge  has  mifconccived 
tike  fentex>ce  in  £  radon,  whidi  is  this ,  Item  de  hits ^  quApta  «M7ytM0 
hobvi^i  foyi  dt  avirUsf  vbi  non  apparet  domtnuSf  et  qua  ohnfuerunt 
inventoiis  de  jurt  naturally  jam  effciuntur  prlncipis  dt  jure  gevtium. 
Here  the  qu£  ohm  refer  only  to  the  two  antecedents  ivayvla  an4 
overlay  or  perhaps  to  averia  only  ^  by  which  conllruction  the  fen- 
teuce  18  confiftent,  and  the  whole  coiTe6t.  But  if  it  had  been  in- 
tended that  it  Hiould  be  underflood  as  if  omnia  had  preceded  yw^,  ft 
would  have  beea  ijuperiuous  to  have  inftaoced  averia f  'and  the  fen- 
tence  would  certainly  have  been  errQiieQm»  -  ^ 

C  c  2  total 
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total  confifcjition  of  the  moveables  or  perfonal  eftate ;  and  ia 
many  cafes  a  perpetual,  in  others  only  a  tcmporaryy  lofs  of 
the  offender's  immoveables  or  landed  property;  and  hare 
veiled  them  both  in  the  king,  who  is  the  perfon  fappofed  t0 
be  offended,  being  the  one  vifible  magiftrate  in  whom  the 
majcfty  of  the  public  refides.  The  particulars  of  thefe  for- 
feitures will  be  more  properly  recited  when  we  treat  of  crimes 
C  300  3  and  mifdemefnors.  1  therefore  only  mentipn  them  here,  for 
the  iake  of  regularity,  as  a  part  of  the  cenfus  regalis\  and 
(hall  poftpone  for  the  prefent  the  farther  confideration  of  all 
forfeitures,  excepting  one  fpecies  only,  which  arifes  from  the 
misfortune  rather  than  the  crime  of  the  owner,  and  is  called 
a  deodand,  ^ 

By  this  is  meant  whatever  perfonal  chattel  is  the  immcr 
diate   occaGoii   of  the   death  of   any  reafonable  creature: 
which  is  forfeited  to  the  king,  to  be  applied  to  pious  ufes, 
and  diftributed  in  alms  by  his  high  almoner"  \  though  for- 
merly dedined  to  a  more  fuperftitious  purpofe.     It  feems  to 
have  been  originally  defigned,  in  the  blind  days  of  popery, 
as  an  expiation  for  the  fouls  of  fuch  as  were  fnatched  away 
by  fudden  death ;  and  for  that  purpofe  ought  properly  to 
have  been  given  to  holy  church  * :  in  the  fame  manner  as 
the  apparel  of  a  ftranger,  who  was  found  dead,  was  appfied 
to  purchafe  maffcs  for  the  good  of  his  foul.     And  this  may 
account  for  that  rule  of  law,  that  no  deodand  is  due  where 
an  infant  under  the  age  of  difcretion  *  is  killed  by  a  fall 
from  a  cart,  or  horfe,  or  the  like,  not  being  in  motion  ' ; 
whereas,  if  an  adult  perfon  falls  from  thence  and  is  killed, 
the  thing  is  certainly  forfeited.     For  the  reafon  given  by  fir 
Matthew  Hale  feems  to  be  very  inadequate,  vl%.  bccaufe  an 
infant  is  not  able  to  take  care  of  himfelf;  forwhyfhould 
•         the  owner  fave  his  forfeiture,  on  account  of  the  imbecility 
of  the  child,  which  ought  rather  to  have  made  him  more 
cautious  to  prevent  any  accident  of  mifchief  ?     The  true 
ground  of  this  rule  feems  rather  to  have  been,  that  the  child, 

•  I  Htl.  p.  C.  4x9.  Fleu.  /.  I . *.  »5.    StBuaf.  P.  C.  so,  fti. 

n  m^^Mr.  tk.  EKdktmeMt,  fl.  17.        «  3  bft.  57  t  Hst  P.  C  4as. 
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by  reafon  of  it's  want  of  difcretion,  was  prefumed  incapable  of 
a£hial  fin^  and  therefore  needed  no  deodand  to  purchafe 
propitiatory  mafles :  but  rcvery  adult,  who  died  in  aAual  fin,' 
ftood  in  need  of  fuch  atonement,  according  to  the  humano 
fuperftition  of  the  founders  of  the  Englifli  law. 

Thus  ftands  the  law  if  a  perfon  be  killed  by  a  fall  from 
a  thing  (landing  ftill.  But  if  a  horfe,  or  ox,  or  other  animal^ 
of  his  own  motion,  kill  as  well  an  infant  as  an  adult,  or  if  C  3^'  1 
a  cart  run  over  him,  they  (hall  in  either  cafe  be  forfeited  a« 
deodands  ^  ;  which  is  grounded  upon  this  additional  reafon, 
that  fttch  misfortunes  are  in  part  owing  to  the  negligence  of 
the  owner,  and  therefore  he  is  properly  puniihed  by  fuch  for** 
feiture.  A  like  punifliment  is  in  like  cafes  inflifled  by  the 
Mofaical  law  *  j  <<  if  an  ox  gore  a  man  that  he  die,  the  ox 
<<  (hall  be  (toned,  and  his  fleih  (hall  not  be  eaten."  And, 
among  the  Athenians ",  whatever  was  the  caufe  of  a  man's 
death,  by  falling  upon  him,  was  exterminated  or  caft  out  of 
the  dominions  of  the  republic  (13).  Where  a  thing,  not  in  mo^* 
^ion,  is  the  occafion  of  a  n\an's  death,  that  part  only  which 
is  the  immediate  caufe  is  forfeited ;  as  if  a  man  be  climbing 
up  the  wheel  of  a  cart,  and  is  killed  by  falling  from  it,  the 
wheel  alone  is  a  deodand  ^  :  but,  wherever  the  thing  is  in 
motion,  not  only  that  part  which  immediately  gives  the 


y  OwmMf  fUM  movent  mi  mortem^  f^nt  a  perfon  wat  drowDcd,  was  ordtred  to  be 

Dm  doMda*  Bradon.  /.  3*  c.  5*  filled  up,  under  (be  inrpedion  of  the 

>  Exod.  xzi.  z8.  coroner.  Flet*  /.  i.  f.  15.  §10.   Fi.fh. 

>  Aefchln.  com*  Oefpb.     Thus  too  Abr.  r.  tor^ne,  416. 
by  our  antieot  law,  a  well  in  which  b  i  Hal.  P.  C.  4ft a. 


(13)  This  was  one  of  Draco's  kws ;  and  perhaps  we  may  think 
the  judgment,  that  a  ftatue  fhould  be  thrown  into  the  fea  for  hav- 
ing fallen  upon  a  man,  Icfs  abfurd,  when  we  refledl  that  there  may 
be  found  policy  in  teaching  the  mind  to  contemplate  with  horror 
the  privation  of  human  life,  and  that  our  familiarity  even  with  an 
infcnfible  objeft  which  has  been  the  occafion  of  death,  may  leflcn 
that  fentimcnt.  Though  there  may  be  wifdom  in  withdrawing 
fuch  a  thing  from  public  view,  yet  thcic  can  be  none  in  treating  it 
S8  if  it  wi^s  capable  of  uodcrilanding  the  ends  of  punifliment. 

C  c  3  wound. 
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Srottdd,  (ae  the  whfid,  which  runt  oTer  itii  bodjTi)  bst  all 
things  which  move  with  it,  Und  bdp  to  nake  the  wonad  more 
^aAgerottSy  (as  the  cart  and  Ipaf^iog*  which  incieafe  the  pnCf 
(ure  of  the  wheel, )  are  forfeited  ^ :  It  matters  not  whether  tha 
owner  were  concerned  in  th^  killing  ctr  not ;  for,  if  a  man 
kills  another  with  mj  fword,  the  fword  is  forfeittd  ^  as  an 
tccurfed  thing  ®*  And  therefore,  in  all  indl^bment^  for  ho- 
micide, the  inftrumeiit  of  death  and  the  value  are  pttfented 
and  found  hj  the  grand  jurf,  (as,  that  the  ftroke  Was  g?veti 

«  ^  a  certain  penknife,  value  (izpence,)  that  the  king  or  hia 

grantee  may  ckim  the  depdand :  for  it  is  no  deodand/'nniefil 
It  be  prefented  as  foch  by  a  jury  of  twelve  men  ^  Mo  d^ 
dands  are  dee  for  accidents  Impp^ntng  upon  th^  high  fea« 
|h9tbl:ing  out  of  the  jurirdidlioa  of  the  common  law  r  bm  if 

r  3^^  3  aman^fallsfromabpatorniipin  frefli  wster^andisdrowndd, 
it  hath  been  faid,  that  the  yeflcl  and  cargo  are  in  (Iriflueftof 
law  a  deodand  K  ^ut  juries  have  of  late  very  frcquentlf 
taken  upon  themfclves  to  mitigate  thdEe  forfeitures,  by  find^ 
ing  only  fome  trifling  thing,  or  part  of  an  entire  thing,  to 
have  been  tlK  oecafion  of  the  d<?ath.  And  in  fiich  cafes, 
although  the  finding  by  the  jury  he  hardly  warrantable  by 
law,  the  court  of  king's  bei^h  hath  generally  refdfed  to  in^ 
terfcrc  on  behalf  of  the  lord  of  the  franchife,  to  aflift  fo  un^ 
equitable  a  claim  ^,  (14). 


c  I  H»wk.  P.  C«  t*  %6,  f(BMMix  mtse  namerttur^   '^■'M^  ^^ 

d  A  fim  Itf  rule  <6taiaed  among  the  aidficajfe  ailfmod    ^     k:m^    perirrt, 

anticDt  Gcchi.     Si   f»ii,     me  fUjfientBf  Suanhook.  Jf  jure  Goth,  A  3.  ^.4. 

fUQcuftfue  mi"}  tele  W  mjimtnenio  in  per-  «  Dr»  &  St.  d.  a<  C.  51. 

nidim  juam  ai-watw  \  vcl  e t  sfd^ius  meis  '  3  la<K  57. 

cadjt^velindJat  inputeum  tKcumy  quan-  8   3  Inft.    58.      I  Hal.    P.  C.    i^%\% 

tum-vii  return  et  muKUum,  vcl  ifKatarac-  Mrll-  yd/  iur.  marlt'im,  2.  225. 

iww,  it  fub  moltfidi/iO  vn.9  eanfringAiur ^  •    b  Foilcr  of  homicUc  »66» 

ifje  a! qua  mul6ia pl{,3ar  \  ut  in  parte  in* 


(14)  But  would  It  not  be  mych  better  that  laws  (hould  he 
abolillied,  the  policy  of  which  •has  long  ceafed,  and  at  which  the 
underftandings  of  mankind  fo  ftrongly  itvoh,  that  juries  are  in^ 
dined  to  trifle  with  their  oaths,  and  judges  to  cncouiage  ridiculous 
dilUudiions,  which  tend  to  bring  the  general  adminiftration  of 
juflice.  into  contempt  ? 

Deodands^ 
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Deodands^  and  forfeitures  in  general,  as  well  as  wrecks, 
treafure-troTe,  royj^l  &(h,  mines,  waifs,  and  eftrays,  may  bd 
granted  by  the  king  to  particular  fubjeds,  as  a  ropl  fran- 
chifc  -.  and  indeed  they  are  for  the  moft  part  granted  out  td 
the  lords  of  manors,  or  other  liberties:  to  the  pervcrfion  of  " 
their  original  defign* 

XVIL  Another  branch  of  the  king's  ordinary  revenue 
ttifes  from  efcbeats  of  lands,  which  happen  u))on  the  defe£t 
of  heirs  to  fucCeed  to  the  inheritance ;  whereupon  they  in 
general  revert  to  and  veft  in  the  king,  who  is  efteemed,  in 
the  eye  of  the  law,  the  original  proprietor  of  all  the  lands  in 
the  kingdom.  But  the  difcuflion  of  this  topic.more  properly 
belongs  to  the  fecond  book  of  thefe  cdnimentaries,  wherein 
we  (hall  particularly  confider  the  manner  in  which  lands  may 
be  acquired  or  loft  by  efcheat. 

XVIII.  I  PROCEED  therefore  to  tlic  eighteenth  and  laft 
branch  of  the  king's  ordinary  revenue ;  which  confifts  in 
die  cuftody  of  idiots,  froln  whence  we  (hall  be  naturally  led 
to  confider  alfo  the  cuftody  of  lunatics. 

An  idiot,  or  natural  fool,  is  one  that  hath  had  no  under- 
ftanding  from  his  nativity  ;  and  therefore  is  by  law  prefumcd 
never  like  J  y  to  attain  any.  For  which  reafon  the  cuftody  of 
him  and  of  his  lands  was  formerly  veiled  in  the  lord  of  the  [  303  ] 
fee  ** ;  (and  therefore  ftilli  by  fpecial  cullom,  in  fome  manors 
Ac  lord  {hall  have  the  ordering  of  idiot  and  lunatic  copy- 
holders *)  but,  by  reafon  of  the  manifold  abules  of  this  power 
by  fubjcfls,  it  was  at  laft  provided  by  common  confent,  that 
it  (hould  be  given  to  the  king,  as  the  general  confervator  of 
his  people  ;  in  order  to  prevent  the  idiot  from  wafting  hia 
eftate,  and  reducing  himfelf  and  his  heirs  to  poverty  and 
diftrefs  ^.  This  iifcal  prerogative  of  the  king  is  declared  in 
parliament  by  ftatute  17  £dw.  II.  c.  9.  which  direQs  (in  af- 
firmance of  the  common  law^)  that  the  king  (hall  have  ward 

h  Flet  /.  X.  (.  If.  ^  10.  '     '  4 Rep.  116,    Mtmorand* Seaet*  10 

<  D/r.  302.  Huu.  17.    Koj.  »7.       Ed-w»  J.    (piefixed  to  Maynari*i  yew. 
k  f .  N.  B.  23s.  boQkof  £dw.  Xi'}  fol.  ao.  24. 
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of  tb^  lauds  of  natural  fools,  taking  the  profits  without  wafte 
or  defbruflion,  and  (hall  find  them  uccefiaries ;  and  after  the 
death  of  fuch  idiots  he  (hall  render  the  eftate  to  the  heirs  : 
in  order  to  prevent  fuch  idiots  from  aliening  their  lands^ 
and  their  heirs  from  being  difinherited  (ij)* 

Bt  the  old  common  law  there  is  a  writ  de  idtota  inquirendo^ 
to  inquire  whether  a  man  be  an  idiot  or  not  ^ :  which  muit 
be  tried  by  a  jury  of  twelve  men^:  and,  if  they  find  him  purus 
idioia,  the  profits  of  his  lands  and  the  cufiody  of  his  perfon 
may  be  granted  by  the  king  to  fome  fubje£l,  who  has  interelt 
enough  to  obtain  them  ".  This  branch  of  the  revenue  hath 
been  long  confidered  as  a  hard  (hip  upon  private  families :  and 
fo  long  ago  as  in  the  8  Jac.  I.  it  was  under  the  confidcratioa 
of  parliament,  to  ved  this  cufliody  in  the  relations  of  the 
party,  and  to  fettle  an  equivalent  on  the  crown  in  lieu  of  it  i 
it  being  then  propofed  to  (hare  the  fame  fate  with  the  flavery 
of  the  feodal  tenures,  which  has  been  fince  aboliihed**.  Tet 
few  iailances  caa  be  given  of  the  oppredive  exertion  of  it, 
fince  it  feldom  happens  that  a  jury  finds  a  man  an  idiot  a 
ftaiivitaUy  but  only  non  compos  nieniis  from  fome  particiilaB 
time  ^  which  has  an  operation  very  different  in  point  of  law. 

n  F.N.  B.  232.  mon  fpeech,  by  that  ufual  expce^oo  of 

"  This  power,  thot^h  of  bte  verf    htggmg  a  man  for  a  foola 
rtrely  exerted,  i^fiiJIalU^ed  to  in  com-        ^  4  Inft.  203.   Com.joura.  16 10. 


(15)  The  jarifdifkion  which  the  chancellor  has  generally,  op 
perhaps  always,  exercifcd  over  the  perfons  and  edates  of  lunatics 
i^nd  idiots,  is  not  necefianly  annexed  to  the  cuftody  of  the  great 
feal ;  for  it  has  been  declared  by  the  houfe  of  lords,  '*  that  the 
'*  cuflody  of  idiots  and  lunatics  was  in  the  power  of  the  king,  who 
^*  might  delegate  the  fame  to  fuch  perfon  as  he  fhould  think  fit.'* 
And  upon  every  change  of  the  great  feal,  a  fpccial  authority  under 
his  majefty's  royal  fign  manual  is  granted  to  the  new  chancellor 
for  that  purpofe.  Hence  no  appeal  lies  firom  the  chancellor's  or- 
ders, upon  this  fubjeA  to  the  houfe  of  locds,  but  to  the  king  in 
pouncil,     Dom.  Proc,  14  Feb.  1726,     3  P,  WmSf  Iq8. 


Ch«  2.  p^Persons.  304 

A  MAN  18  not  an  idiot ',  if  he  hath  any  glimmering  of 
reafon,  fo  that  he  can  tell  his  parents,  his  age,  or  the  like 
common  matters.  But  a  man  who  is  born  deaf,  dumb,  and 
blind,  is  looked  upon  by  the  law  as  in  the  fame  Hate  with  an 
idiot  ^;  he  being  fuppofed  incapable  of  any  under  (landings 
as  wanting  all  thofe  fenfes  which  fumiih  the  human  mind 
with  ideas. 

A  LUNATIC,  or  ftott  compos  mentisy  is  one  who  hath  had 
underftanding,  but  by  difeafe,  grief,  or  other  accident  hath 
loft  the  ufe  of  his  reafon  ^     A  lunatic  is  indeed  properly  one 
that  hath  lucid  intervals;  fometimes  enjoying  his  fenfes,  and 
fometimes   not,   and    that  frequently  depending  upon  the 
change  of  the  moon.     But  under  the  general  name  of  non 
compos  mentis  (which  (ir  Edward  Coke  fays  is  the  mod  legal 
name*)  are  comprized  not  only  lunatics,  but  perfons  under 
frenzies ;  or  who  lofe  their  intclleds  by  difeafe  ;  thofe  that 
*grow  deaf,  dumb,  and  blind,  not  being  born  fo;  or  fuch,  in 
fiiort,  as  are  judged  by  the  court  of  chancery  incapable  of 
condudiing  their  own  affairs.    To  thefe  alfo,  as  well  at 
idiots,  the  king  is  guardian,  but  to  a  very  difierent  purpofe* 
For  the  law  always  imagines,  that  thefe  accidental  misfor* 
tunes  may  be  removed ;  and  therefore  only  conftitutes  the 
crown  a  truftee  for  the  unfortunate  perfons,  to  proteA  their 
property,  and  to  account  to  them  for  all  profits  received,  if 
they  recover,  or  after  their  deceafc  to  their  reprefentativea. 
And  therefore  it  is  declared  by  the  ftatute  17  £dw.  II.  c.  lo. 
that  the  king  (hall  provide  for  the  cuftody  and  fuftentation  of 
lunatics,  and  preferve  their  lands  and  the  profits  of  them  for 
their  ufe,  when  they  come  to  their  right  mind ;  and  the  king 
(hall  take  nothing  to  his  own  ufe :  and  if  the  parties  die  in 
fuch  eftate,  the  refidue  (hall  be  diftributed  for  their  fouls  by 
the  advice  of  the  ordinary,  and  of  courfe  (by  the  fubfcquent 
fimendments  of  the  law  of  adminiftration)  (liall  now  go  to 
their  eicecutors  or  adminiftr^tors. 

P  F.  N.  B.  233.  Scotch.  10  EJw»  /.  in  KfaynarJ^s  year- 

9  Co.  Liu.  42^     FleU.  /.  6.  r.  40.        book  of  Edw.  IT.  20.) 
f  fdkta  a  ctfu  et  infrmitat^,    (Mtm,        4  z  Inft.  24.6. 

Om 
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On  tbc  firll  attack  of  lanacj,  or  other  occafioiial  mfamtjry 
while  there  may  be  hopes  of  a  fpecdy  reilitution  of  reafon, 
it  is  ufual  to  confine  the  unhappy  obje£ls  in  private  cuftody 
mider  the  dtrc£lion  of  their  neareft  friends  and  relations:  and 
the  legiflatore,  to  prevent  all  abufes  incident  to  fuch  private 
cnftody,  bath  tl)ought  proper  to  interpofe  it's  authority,  by 
ftatute  14  Geo.  III.  c.  49.  (continued  by  19  Geo.  Ill,  c.  Jy.) 
(i6)  for  regulating  private  mad-houfes.  But,  when  the  dif- 
order  is  grown  permanent,  and  the  circumilances  of  the  party 
wUl  bear  fuch  additional  cxpence,  it  is  proper  to  apply  to  the 
toyal  authority  to  warrant  a  lafting  confinement. 

[  305  3  The  method  of  proving  a  perfon  non  compos  is  very  fimikf 
to  that  of  proving  him  an  idiot.  The  lord  chancellor,  to 
whom,  by  fpecial  authority  from  the  king,  the  cuitody  of 
idiots  and  lunatics  is  entruflcd',  upon  petition  or  informa* 
tion,  grants  a  commiflion  in  nature  of  the  writ  dt  idi^ia  in* 
furreffdot  to  inquire  into  the  party's  (late  of  mind;  and  if 
bs  be  found  nw  compos^  he  ufuaily  commits  the  care  of  hit 
perlon,  with  a  fuitable  •  allowance  for  his  maintenance,  to 
fome  friend,  who  is  then  called  his  committee.  However, 
to  prevent  fmifter  pra(!!tices,  the  next  heir  is  feldom  permit- 
led  to  be  this  committee  of  the  perfon ;  becaufe  it  is  his  in«» 
tereil  that  the  party  fhould  die.  But  it  hath  been  faid|  there 
lies  not  the  fame  obje£lion  againfl  his  next  of  kin,  provided  he 
4>e  not  hishciri  for  it  is  his  intcrcft  to  preferve  the  lunatic's 
life,  in  order  to  incrcafc  the  perfonal  cftate  by  favingS)  which 
lie  or  his  family  may  hereafter  be  entitled  to  enjoy  ■.     The 

«  3  P.  Wm».  io3.  0  a  p.  Ww».  6^3. 


(16)  And  made  perpetual  by  26  G<fo.  III.  c.  91.  By  that 
ftatute  no  perfon  (hall  confine  more  than  one  lunatic  in  a  houfe 
kept  for  the  reception  of  hmatics,  without  an  annual  licence  from 
tlie  college  of  phyficians  or  tbc  jufticcs  in  feflions,  tinder  a  penalty 
of  500/.  And  if  the  keeper  of  a  Hcenfed  houfe  receire  aay  perfon 
^  a  lunatic,  without  a  ceitificate  from  a  phyfician,  furgeoo,  or 
apothecary,  that  he  is  a  £t  perfon  to  be  received  as  a  lunatic,  he 
ihaU  forfeit  leo/. 

bdb 
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heir  i3  generk11]f  maie  th«  manager  ot  committee  of  the 
eftate,  it  being  clearly  his  intereft  hj  good  management  to 
keep  it  in  condition  ;  accountalfle  however  to  the  court  o( 
cktnc^ry,  arfd  to  the  non  compos  himfelf^  if  he  recovers  j  ot 

^jthcrwifc,  to  his  adminiftrators.  '  *  . 

.  .  .         > » 

In  this  cafe  of  idiots  and  luttatics  the  civil  law  agreea  widi 
ears  ;  *by  aiHgning  them  tutors  to  proteA  their  perfonS)  and 
curators  to  manage  their  eftates.  But  in  another  inftance  the 
Roman  law  goes  much  beyond  the  Englilh.  For,  if  s^  maa 
by  J^otorious  prodigality  was  in  danger  of  wafting  his  eftatey 
be  was  looked  upon  as  mn  cempos,  and  committed  to  the  care 
of  curators  or  tutors  by  the  praetor  \  And  by  the  laws  of 
^okm  ffich  prodigals  were  branded  with  perpetual'  infamy  ^« 
^ut  with  us,  when  .a  n)an  on  an  inqueft  of  idiocy  hath  been  [  306  ] 
returned  an  ufithri/fenid  not  Aiiidki  >,  no  farther  proceedings 
have  been  had. .  And  the  propriety  of  the  pra(^ice  itfelf 
feems  to  be;  very  ^ueft)oiiable<  It  was  doubtlefs  an  excellent 
method  of  benefiting  the  individual,  and  of  preferving  eftates 
id  families  ;  but  it  hardly  feems  calculated  for.  the  genius  of 
a  free  nation,  who  claim  and  exercife  the  liberty  of  uGhg 
their  own  property  asthey  pleafe.  <<  Sic  utere  iuo,  ut  alienum 
<<  mn  laeiasi^  \&  the  only  reftritStion  our  laws  have  given 
with  regard  to  .oeconomical  prudence.  And  the  frequent  cir* 
pulauon  and  transfer  of  lands  and  other  property,  which  can* 
not  be  effe£ked  without  extravagance  fomewhere,  are  perhaps 
not  a  little  conducive  towards  keeping  our  mixed  conftitutioa 
in  it's  due  health  and  vigour. 

This  may  fuffice  for  a  ftiort  view  of  the  king's  ordinary 
revenue,  or  the  proper  patrimony  of  the  crown  ;  which  was 
very  large  formerly,  and  capable  of  being  increafcd  to  a  mag* 
nitude  truly  formidable  :  for  there  are  very  few  eftates  in  the 
kingdom,  that  have  not,  at  fome  period  or  other  fince  the 

tt  Sofent  praetoresy  fi  talem  hmftm  cMrathnCf  fuamtka  vel fuTiofm  jMrntatem^ 

inHfenityitf  qui  ne^ui4empM  ntqktfinem  vti  jiU  knv  mfitei,  reciferu,     Ff.i-ft 

egfftiJarMmbahet^JedttttafuaJUaeerando  10.   I. 

tt  d^pando  profundity  curator  en  ei  dare^  ^  Potter  Antiq.  b.  !•    c.  26. 

ttumpl'i  furkfi  t  it  tamdiu  irunt  amie  m  <  Bto.  Ah.  tit.  Idiot.  4. 

5  Norman 
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Norman  conqueft,  been  veftcd  ta  the  iiaods  of  the  king  by 
(orfeiiurc,  e£chcat^  or  otberwife*  But)  fortunately  for  the 
Sberty  of  the  fubje£t,  this  hereditary  landed  revenue^  by  a 
ieiies  of  improvident  management,  i$  funk  almoft  to  nothij^g^ 
and  the  cafual  profits,  arifing  from  the  other  branches  of  tb<^ 
cftifus  regalis^  are  likewife  almoft  all  of  them  alienated  from 
cbe-cfown.  in  order  to  fapply  the  deficiencies  of  whicl>^  we 
are  now  obliged  to  have  recourfe  to  new  methods  of  raifing 
money,  unknown  to  our  early  anceftors;  which  metboda 
conftttute  the  king's  extraordinary  revenue.  For,  the  public 
patrimony  being  got  into  the  hands  of  private  fubjeds,  it  {a 
but  reafonable  that  private  contributions  (bould  fupply  the 
public  iervice.  Which,  though  it  may  perhaps  fall  harder 
itpdn  fome  individuals,  whofe  anceftors  have  had  no  (hare  in 
the  general  plunder,  than  upon  others,  yet,  taking  the  nation 
throughout,  it  amounts  to  nearly  the  fame  i  provided  the 
gain  by  the  extraordinary,  (hould  appear  to  be  no  greater  than 
the  lofs  by  the  ordinary,  revenue.  And,  perhaps,  if  every  gen- 
r  J07  1  tleman  in  the  kingdom  was  to  be  dripped  of  fuch  of  his  lands 
as  were  formerly  the  property  of  the  crown ;  was  to  be  again 
fubjedt  to  the  inconveniencies  of  purveyance  and  pre*emption, 
the  oppreHlon  of  foreft  laws,  and  the  flavery  of  feodal  tenures; 
and  was  to  refign  into  the  khig*s  hands  all  his  royal  franchifes 
of  waifs,  wrecks,  eftrays,  trcafure^trove,  mines,  deodands; 
forfeitures,  and  the  like  i  he  would  find  himfeif  a  greater  lofer^ 
than  by  paying  his  ft4ota  to  fuch  taxes,  as  are  necefiary  to  tho 
(upport  of  government.  The*  thing  thesi^ibre  to  be  wiflied 
and  aimed  at  iu  a  land  of  liberty  is  by  no  means  the  total 
abolition  of  taxes,  which  would  draw  after  it  very  pernicious 
confequtncc'',  and  the  very  fuppofition  of  which  is  the  height 
of  political  abfurdity.  For  as  the  true  idea  of  government 
'Sind  magiflracy  will  be  found  to  confift  in  this,  that  fome  few 
men  are  deputed  by  many  others  to  prefide  over  public  afiairs, 
fo  that  individuals  may  the  better  be  enabled  to  attend  tlieir 
private  concerns ;  it  is  neceiTary  that  thofc  individuals  (hould 
.be  bound  to  contribute  a  portion  of  their  private  gains,  inor«- 
der  to  fupport  that  govcrii men t,  and  reward  that  magiftracy, 
which  protcda  tUeai  iu  the  eiijoym^^t  of  thei?  refpcftivc 

properties. 
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properties.  But  the  things  to  be  aimed  at  are  wifdom  and 
moderation,  not  onl  j  in  granting,  but  alfo  in  the  method  of 
raifing  the  necefiary  fupplics ;  by  contriving  to  do  both  in 
fuch  a  manner  as  may  be  mod  .conducive  to  the  natioflal 
\i^elfare,  and  at  the  fame  time  mod  confident  with  oeconomy 
and  the  liberty  of  the  fubje£t ;  who,  when  properly  taxed, 
contributes  only,  as  was  before  obferved  ^,  fome  {iart  of  his 
property,  in  order  to  enjoy  the  reft. 

These  extraordinary  grants  are  ufually  called  by  the  fy- 
nonymous  names  of  aids,  fubfidies,  and  fupplics ;  and  are 
granted,  we  have  formerly  feen  %  by  the  commons  of  Great 
Britain  in  parliament  aflcmbled  :  who,  .  when  they  have  ' 
voted  a  fupply  to  his  majefty,  and  fettled  the  quantum  of  that 
fupply,  ufually  refolve  themfelves  into  what  is  called  a  com- 
mittee of  ways  and  means,  to  confider  the  ways  and  means 
of  raifing  the  fupply  fo  voted.  And  in  this  committee  every 
member  ^though  it  is  looked  upon  as  the  peculiar  province  [  308  J 
of  the  chancellor  of  the  exchequer)  may  propofe  fuch  fcheme 
of  taxation  as  he  thinks  will  be  lead  detrimental  to  the  pub- 
lic. The  refolutions  of  this  copmittee,  when  approved  by 
^  vote  of  the  houfe,  are  in  general  edeemed  to  be  (as  it 
were)  final  and  conclufive.  For,  though  the  fupply  canndt 
be  adually  raifed  upon  the  fubjedl  till  directed  by  an  aA  cf 
the  whole  parliament,  yet  no  monicd  man  will  fcruple  td 
advance  to  the  government  any  quantity  of  ready  cafli,  on  the 
credit  of  a  bare  vote  of  the  houfe  of  commons,  though  vq 
law  be  yet  paflVd  to  edablifh  it. 

,  The  taxes,  which  are  raifed  upon  the  fubjefib,  are  either 
annual  or  perpetual.  The  ufual  annual  taxes  are  thofe  up#a 
land  and  ma)t. 

I.  The  land  tax,  in  it's  modern  (hape,  has  fuperfeded  all 
the  former  methods  of  rating  either  property,  or  perfons  tn- 
rcfpeft  of  their  property,  whether  by  tenths  or  'fifceentiis, 
(ubfidies  on  land,  hyd<igcs,  fcutages,  or  talliages  ;  a  fhort 
explication  of  which  will  however  greatly  alEd  us  in  un^r* 
(landing  our  antient  laws  au4.hidory. 
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Tilths,  and  fifteenths  \  were  temporary  aids  ifliring  otat 
^  perfooal  property,  and  granted  to  the  king  by  parliament. 
They  were  formerly  the  reai  tenth  or  fifteenth  part  of  all  the 
noTeables  .belonging  to  the  fubje£l ;  when  fuch  moveables, 
or  pei:lbnai  eft^tes,  were  a  very  different  and  a  much  left 
confiderabie  thing  than  what  they  ufuaily  are  at  this  day« 
Tenths  are  faid  to  have  been  firft  granted  under  Henry  the 
fecondy  who  took  advantage  of  the  fafliionable  zeal  for  croi- 
'  fades  to  introduce  this  new  taxation,  in  order  to  defray  the 
ezpence  of  a  pious  expedition  to  Faleftine,  which  he  really  or 
feemingly  had  projefUd  againfl  Saladine  emperor  of  the  Sa- 
racens ;  whence  it  was  originally  denominated  the  Saladine 
tenth  ^.    But  afterwards  fifteenths  were  more  ufuaily  granted 
than  tenths.     Originally  the  amount  of  thefe  taxes  was  un- 
C  3^9  3  certain^  being  levied  by  afleflmcnts  new  made  at  every  fre(h 
grant  of  the  comnrions,  a  commiffion-  for  which  is  preferve4 
by  Matthew  Paris'^ :   but  it  was  at  length  reduced  to  a  cer- 
tainty in  the  eighth  year  of  Edward  III,  when,  by  virtue  of 
the  king's  commiffion,  new  taxations  were  made  of  every 
townlhip,  borough,  and  city  in  the  kingdom,  and  recorded 
in  the  exchequer  ;  which  rate  was,  at  tlie  time,  the  fifteenth 
part  of  the  value  of  every  town(hip,  the  whole  amounting  to 
about  29,000/.  and  therefore  it  ftiil  kept  up  the  name  of  a 
fifteenth,  when,  by  the  alteration  of  the  value  of  money  and 
tbeincrcafe  of  perfonal  property,  things  came  to  be  in  a  very 
diflPerent  fituation.     So  that  when,  of  later  years,  the  com- 
irions  granted  the  king  a  fifteenth,  every  pariih  in  England 
inomediately  knew  their  proportion  of  it ;  that  is,  the  fame 
identical  funi  that  was  aflefled  by  the  fame  aid  in  the  eighth 
of  Edward  III ;  and  then  raifed  it  by  a  rate  among  them* 
felves,  and  returned  it  into  the  royal  exchequer. 

The  other  antient  levies  were  in  the  nature  of  a  modern 
Ian  d  tax :  for  we  may  trace  up  the  original  of  that  charge  as 
big  h  as  to  the  introdu£lion  of  our  military  tenures  ^ ;  when 

*  »  Inft.  77.    4  foil.  34...  ^  ji.  D.  i%i%.^ 

b  iltioved.  ji,  D.  iiSS.  Carce#  i.  719.  ^  S<«  the  fecoad  book  of  cbefe  tionio 
Hmmv  1.  399«  lAenttriu. 

^  fftry 


every  tenaot  of  a  knight'«  fee  was  boundi  If  called  upon,  to 
s^ttcnd  the  king  in  his  army  for  forty  days  in  every  year* 
But  this  perfonal  attendance  growing  Uoublefonie  in  many 
refipcQ,hf  the  tenants  found  means  of  compounding  for  k,  by 
^A  fending  others  in  their  ftead,  and  in  procefs  of  time  bf 
^  making  a  pecuniary  fatisfadion  to  the  crown  in  lieu  of  it. 
This  pecuniary  fatisfa£tion  at  lad  came  to  be  levied  by  aiTefl- 
.  mcQta,  at  fo  much  for  every  knight's  kc^  under  the  name  •€ 
icutages ;  which  appear  to  have  been  levied  for  the  iirft  cime 
in  the  fifth  year  of  Henry  the  fecond,  on  account  of  his  ex« 
pedition  to  Touloufe,  and  were  then  (I  apprehend)  mere  ar- 
bitrary compofitions,  as  the  king  and  the  fubjed  could  agree* 
But  this  precedent  being  aftetv^ards  abufed  into  a  means  of  [  310  ] 
oppreflioni  (in  levying  fcutages  on  the  landholders  by  the 
icoyal  authority  only,  whenever  our  kings  went  to  war,  in  or* 
4er  to  hire  mercenary  troops  and  pay  their  contingent  ex« 
pences)  it  became  thereupon  a  matter  of  national  complaint; 
and  king  John  was  obliged  to  promife  in  his  magna  carta  % 
that  no  fcutage  (hould  be  impofed  without  the  confent  of  the 
common  council  of  the   realm.     This  claufe  was  indeed 
omitted  in  the  charters  of  Henry  III,  where  ^  we  only  find 
it  ftipulated,  that  fcutages  fliould  be  taken  as  they  wereiifed 
to  be  ia  the  time  of  king  Henry  the  fecond.  Yet  afterwards, 
by  a  variety  of  (latutes  under  Edward  I,  and  his  grandfon  % 
it  was  provided,  that  the  king  (hall  not  take  any  aids  or 
tafks,  any  talliage  or  tax,  but  by  the  common  ailent  of  the 
great  men  and  commons  in  parliament. 

Op  the  fame  nature  with  fcutages  upon  knights-fees  were 

tlie  affcffments  of  hydage  upon  all  other  lands,  and  of  talliage 

upon  cities  and  burghs**.     But  they  all  gradually  fell  into 

difufe  upon  the  introdudion  of  fubfidies,  about  the  time  of 

king  Richard  II  and  king  Henry  IV.     Thefc  were  a  tax,  not 

immediately  rmpoicd  upon  property,  but  upon  perfons  in  re- 

fpeft  of  their  reputed  eftatcs,  afterthc  nominal  rate  of  4/.  in 

• 
«  <ap.  t^  ft>  4.  e.  z.    14  Edw.  III.it  %•  €.  u 

t  9  Hen.  III.  c.  ^7.  h  Midox.  hift.exch.  4?o. 

•  2jE4w.  I.  c.  5«c6.    34Edw«X« 

tic 
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the  pound  for  lands,  anil  2/.  Zd.  for  goods;  and  for  tbofc  of 
aliens  in  a  double  proportion.  But  this  aflcffmcnt  was  alfo 
made  according  to  an  ancient  valuation  \  wherein  the  com- 
putation was  fo  very  moderate,  and  the  rental  of  the  king- 
dom was  fuppofcd  to  be  fo  exceeding  low,  that  onefubfidy  of 
this  fort  did  not,  according  to  fir  Edward  Coke*,  amount  to 
more  than  70,000/.  wherens  a  modern  land  tax  at  the  fame 
xate  produces  two  millions.  It  was  antiently  the  rule  ncrcr  to 
grant  more  than  one  fubfidy  and  two  fifteenths  at  a  time  : 
but  this  rule  was  broken  through  for  the  firft  time  on  a  rcry 
prefling  occafion,  the  Spanifli  invafion  in  •15 88  i  when  the 
parliament  gave  queen  Elizabeth  two  fabfidies  and  four-fif- 
teenths. Afterwards,  as  money  funk  in  value,  more  fubfidics 
weregiven%  and  we  have  an  inftance  in  the  firft  parliament 
of  164O,  of  the  king's  defiring  twelve  fubfidics  of  the  c6m- 
t  311  3  mons,  to  be  levied  in  three  years;  which  was  looked  upon 
as  a  ftartling  propofal :  though  lord  Clarendon  fays  S  ^^^t 
the  fpeaker,  fcrjeant  Glanville,  made  it  manifeft  to  the  houfe, 
bow  very  inconfiderable  a  fum  twelve  fubfidics  amounted  to^ 
by  telling  them  he  had  computed  what  he  was  to  pay  for 
chemhimfelf ;  and  when  he  named  the  fum,  he  being  known 
to  be  poflefTed  of  a  great  eflate,  it  fcemed  not  worth  any 
farther  deliberation.  And  indeed,  upon  calculation,  we 
(hall  find,  that  the  total  amount  of  thefe  twelve  fubfidics,  to 
be  raifed  in  three  years,  is  lefs  than  what  is  now  raifed  in 
one  year^  by  a  land  tax  of  two  ihillings  in  the  pound. 

The  grant  of  fcutages,  talHages,  or  fubfidics  by  the  com- 
mons did  not  extend  to  fpiritual  preferments ;  thofe  being 
ufually  taxed  at  the  fame  time  by  the  clergy  themfelves  ir^ 
convocation :  which  grants  of  the  clergy  were  confirmed  in 
parliament,  other  wife  they  were  illegal,  and  not  binding : 
as  the  fame  noble  writer  obfcrves  of  the  fubfidics  granted  by 
the  convocation,  which  continued  fitting  after  the  diflblu- 
tion  of  the  firil  parliament  in  1640.  A  fubfidy  granted  by 
the  clergy  was  after  the  rate  of  4/.  in  the  pound  according 
to  the  valuation  of  theh-  livings  in  the  king's  books;  and 

i  4  loft.  II.  k  Hjft.  b.  2.  1  4  Inft.  33.         "^ 

amounted^ 
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tnit>untedy  as  Gr  Edward  Coke  tells  ub  *^  to  about  2o>oooA 
While  this  cuftom  continued^  convocations  were  wont  to  fit- 
as  frequently  as  parliaments:  but  the  laft  fubfidies,  thus 
given  by  the  clergy,  were  thofe  confirmed  byftatute  15  Car. 
IL  cap.  10.  fincc  which  another  method  of  taxation  has  ge- 
nerally prevailed,  which  takes  in  the  clergy  as  well  as  the 
laity :  in  recompcnce  for  Which  the  beneficed  clergy  have' 
from  that  period  been  allowed  to  vote  at  the  election  of 
knights  of  the  {hire  *" ;  and  thenceforward  aifo  the  praQice 
of  giving  ecclefiaftical  fubfidies  hath  fallen  iuto  total  difufc. 

The  lay  fubfidy  was  ufually  raifed  by  commiflioners  ap« 
pointed  by  the  crown,  or  the  great  officers  of  ftatc :  and  there-, 
fore  in  the  beginning  of  the  civil  wars  between  Charles  I  and 
his  parliament,  the  latter  having  no  other  fufiicient  revenue  [  312  ] 
to  fupport  themfelves  and  their  meafures,  introduced  the 
pradice  of  laying  weekly  and  monthly  aflefTments  '^  of  a  fpe* 
cific  fum  upon  the  feveral  tounties  of  the  kingdom  1  to  be 
levied  by  a  pound  rate  on  lands  and  perfonal  eftates  :  which 
were  occafionally  continued  during  the  whole  ufurpation, 
fometimes  at  the  rate  of  120000  /.  a  month,  fomelimes  at  in- 
ferior rates  **•  After  the  reftoration  the  antient  method  of 
granting  fubfidies,  inftead  of  fuch  monthly  afleflrnentS)  was 
twice,  and  twice  only,  renewed  •  v/z.in  16629  when  four 
fubfidies  were  granted  by  the  temporalty,  and  four  by  the 
clergy ;  and  in  1670,  when  800000/.  was  raifed  by  way  of 
fubfidy,  which  was  the  lad  .time  of  raifing.fupplies  in  that 
manner(  18).  For,  the  monthly  aflefTmentsbeingnoweftabliihed 

1  4lnft.  33.  o  One  of  chefe  bills  of  afTefTrent,  in 

B  Dalc.oflh2riirs»4i8.   Gilb.  hift.  2656,  if  preferved  in  Scobciri  cllec 

ofezch.  c.  4.  uon,4oo.  (17} 
^  29  Nov.  4  Mar.  i64v« 


(17)  Sir  John  Sinclair  has  given  the  J)roportion8  to  be  levied 
upon  each  county  of  an  afTeflment  of  70^000  /•  a  month  in  the  year 
i66o»  in  his  Hlftory  of  the  Public  Revenue,  i  part,  189. 

(18)  No  fubfidies  were  granted  cither  by  the  laity  or  clergy 
ifter  1663,  15  Car.  II.  c.  9.  &  10.  The  learned  Judge  hasbecQ 
mified  by  the  title  to  the  a6l  of  the  21  and  23  Car*  IL  c.  3.  in  the 

Vol,  I.  •      D  d  year 
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by  cuftom^  being  raifed  by  commiflioncrs  named  by  parfia* 
meat,  and  producing  a  nKMreceruiii  revenue;  from  that  time 

forwards  we  hear  no  more  oCAib&lies,  but  occafional  afiefi^ 
ments  were  gmnted  as  the  national  emergencies  required. 
Tbefe  periodical  afieflinents,  the  fubfidies  which  preceded 
them»  and  the  more  antient  fcutagCi  hydage,  and  talliage^ 
were  to  all  intents  and  purpofes  a  land  tax  \  and  the  afleflments 
were  fometimesexprefsly  called  fo  i*.  Tet  a  popular  opinion 
has  prevailed,  that  the  land  tax  was  firft  introduced  in  the 

?  CoRi.journ*  26  Jan.  9  Dec,  1678. 


year  167O9  when  he  declares  it  was  the  lafl  time  of  raifing  fupphes 
by  way  of  fublidy  ;  for  the  title  of  it  is,  **  An  aft  to  grant  a 
**  fubfidy  to  his  majcfty  for  fupply  of  his  extraordinary  occafions." 
But  although,  among  a  great  variety  of  other  taxes,  i  /.  in  the 
pound  is  to  be  raxfed  upon  land,  yet  the  mode  of  coUefti ng  it  is 
totally  different  from  the  former  fabfidy  afleflTraent :  it  is  to  be 
levied  by  exadlly  the  fame  plan  and  arrangements  which  were 
afterwards  adopted  in  the  4  W.  &  M.  And  according  to  the  re- 
gulations in  the  ilatute  4W.  and  M»  c«  1.  and  the  valuation  o^ 
eftates  made  at  that  time,  the  parliament  every  year  at  prefent 
renews  the  grant  of  the  land-tax,  and  orders  it  to  be  coflefted. 
All  the  material  claufes  of  the  ftatute  in  the  22  &  23  Car.  11. 
are  copied  verbatim  in  that  of  the  4  W.  &  M. ;  the  aft  of  Charles 
is  not  printed  in  the  common  edition  of  the  Statutes  at  Large,  but 
it  is  given  at  length  in  Keblc's  edkioh.  AiKleven  then  this  fcheme 
of  taxing  knded  property  was  not  a  ooveltyt  for  it  was  iirft  intrc- 
duced  in  the  time  of  the  commonwealth.  The  fubflance  of  this 
plan  may  be  feen  in  an  aft  for  an  afTeifment  to  raife  60,000/.  a 
HU>nth  in  Scobell's  afts,  1656,  c.  12. 

To  thofe  who  have  leifure  and  opportunity,  it  might  afford  ct^ 
tertainment  to  inquire  what  \vas  the  difference  of  the  afleilhients 
returned  into  the  exchequer  in  the  years  1656,  1670,  and  1692. 
For  beiides  the  prefent  difproportn^n  in  the  afleffment  neceflarily 
ariiing  from  a  more  improved  cultivation  of  land  in  fume  counties, 
it  is  commonly  fuppofed  that  there  was  au  original  inequality  in 
the  valuation  of  eftates^  from  the  liberality  or  fraud  of  the  owners 
and  afTciTors  in  their  reprefen  tat  ions  of  the  value,  according  to  thei^ 
attadiment  or  averfion  to  the  new  government. 

^         I  reign 
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retgn  of  king  Willum  III ;  becaufe  in  the  year  1692  a  nemr 
afleflmenl  or  valuation  of  eftatee  was  made  throughout  the 
Ibingdom :  whtch,  though  by  no  means  a  ptrfcSt  one»  had 
this  efFe£t9  that  a  fupply  of  500000  A  was  equal  to  i/*  in  the 
pound  of  the  value  of  the  eftates  given  in.  And,  according 
to  this  enhanced  valuation,  from  the  year  1693  to  the  pre- 
fent,  a  period  of  above  fourfcore  years,  the  land  tax  hascon- 
tinned  an  annual  charge  upon  the  fubje£l  ^  above  half  the 
time  at  4/  in  the  pound,  fometimes  at  3  /,  fometimes  at  2/9 
twice "1  at  I/,  but  without  any  total  intermiflion.  The  me- 
dium has  been  3  /.  3^.  in  the  pound ;  being  equivalent  with 
twenty-three  antient  fubfidies;  and  amounting  annually  to 
more  than  a  million  and  a  half  of  money.  The  method  of  r  ^13  1 
raiGng  it  is  by  charging  a  particular  fum  upon  each  county, 
according  to  the  valuation  given  in,  ^.  D.  1692  :  and  this 
fum  is  afTcfied  and  raifed  upon  individuals  (their  perfonal 
eftateSy  as  well  as  real,  being  liable  thereto]  by  commi£- 
fioners  appointed  in  the  a£t,  being  the  principal  landholders 
of  the  county,  and  their  officers  (19). 

II.  The  other  annual  tax  is  the  malt  tax ;  which  is  a 
fum  of  750000/.  raifed  every  year  by  parliament,  ever  fince 
1697,  by  a  duty  of  6d.  in  the  bufliel  on  malt,  and  a  propor- 
tionable fum  on  certain  liquors,  fuch  as  cyder  and  perry, 
which  might  otherwife  prevent  the  confumption  of  malt» 
This  is  under  the  management  of  the  commiflloners  of  the 
excife ;  and  is  indeed  itfelf  no  other  than  an  annual  excife, 
the  nature  of  which  fpecies  of  taxation  I  (hall  prefently  ex- 

n  In  the  years  1732  md  1733- 


(19)  The  commiffioners  are  appointedannually  in  the  renewed 
a6t ;  but  they  cannot  execute  the  office  in  any  county,  except  in 
Wales,  under  a  penalty  of  50  /.  unlefs  they  have  fome  eflate  or 
intereft  in  land  within  the  county,  of  the  clear  value  of  100/.  a 
year,  and  which  was  taxed  for  that  fum  at  the  leafl  the  year  be-^ 
fore.  The  alfefTors  and  colle6lors  are  principal  inhabitants  ap- 
pointed by  the  commiffioners.  See  the  particular  provifions  of  (fie 
ftatute  in  Burn^s  Juftice,  title.  Land  Tax. 

D  d  2  plain : 
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plain:  only  prcmifing  at  prefent,  that  in  the  year  1760  an 
additional  perpetual  excife  of  3  d,  per  buihel  was  laid  upon 
malt;  to  the  produce  of  which  a  duty  of  1$  per  cent,  or 
nearly  an  additional  halfpenny  per  buihe],  was  added  in 
i';79  (20):  and  that  in  1763  a  proportionable  excife  was 
laid  upon,  cyder  and  perr}',  but  fo  new-modelled  in  1766, 
as  fcarce  to  be  worth  colleAing  (21). 

The  perpetual  taxes  are, 

I.  The  cuftoms  ;  or  the  duties,  toll,  tribute,  or  tariff,  pay- 
able upon  merchandize  exported  and  imported.  The  couG- 
derations  upon  which  this  revenue  (or  the  more  antient  part 
of  it,  which  arofc  only  from  exports)  was  inverted  in  the 
king,  were  faid  to  be  two';  I.  Becaufe  he  gave  the  fubjeA 
leave  to  depart  the  kingdom,  and  to  carry  his  goods  along  with 
him.  2.  Becaufe  the  king  was  bound  of  common  right  to 
maintain  and  keep  up  the  ports  and  havens,  and  to  prote£b 
the  merchant  from  pirates.     Some  have  imagined  they  are 

»  Dyer,  165. 

-  - '      - 

(20)  And  in  the  next  yeai*,  a  further  additional  duty  of  6//-  a 
bufhel  was  laid  upon  malt.  But  by  the  confolidation  a6l,  27  Geo, 
III.  c.  13.  thefe  duties  arc  repealed  ;  and,  in  lieu  of  them,  9J^. 
is  laid  upon  every  buOiel  of  malt  in  England,  and  half  as  much  in 
Scotland.  Sir  John  Sinclair  dates,  that  from  Michaelmas  1787  to 
Michaelmas  1788,  the  net  produce  of  the  perpetual  excife  upon 
malt  was  724,786/. ;  the  annual 'excife  603,317/.  j  the  duties  upoii 
beer,  1,666,152/.;  upon  Britifli  fpirits  509,167/:  fo  that  barley 
yielded  a  clear  revenue  of  3,503,422  /.     3  Sine,  125. 

(ai )  Though  the  land-tax  is  fuppofed,  and  ilated  in  the  annual 
a<?t,  to  raifc,  at  4/.  in  the  pound,  an  income  of  19989,673  /.  7/. 
loi  r/.  for  England  ;  and  47,954/-  i  s.  2  d,  for  Scotland;  mak- 
ing in  all,  2,037,627/.  9/.  o*^.  yet  Sir  John  Sinclair  fhcws,  with 
great  appearance  of  accuracy,  that  it  is  fo  uniformly  deficient, 
tliat,  i!pon  an  average,  the  whole  amount  ought  not  to  be  cfti- 
mated  at  more  than  1,900,000/.  and  that  the  annual  malt  tax, 
after  Iwo  very  favourable  years,  ending  at  Michaelmas  1788,  did 
not' average  more  than  600,000/.     3  Part,  108.  1 17. 

called 
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.  called  wichits  cudoms,  becaufe  they  were  U&e  itiHeritance.of 

.  the  king  by  imipcmorial  ufage  and  the  connmon  law,  and  not 

.  granted  him  by  any  ftatute  * :   but  fir  Edward  Coke   hath 

.  clearly  ihewn ',  that  the  kmg's  firft  cjaim  to  them  was  by 

,  grant  of  parliament  3  Edw.  I.  though  the  record  thereof  is  not  [  314] 

now  extant  (2a).  And  indeed  this  is  in  exprefs  words  con- 

feflcd  by  ftatute  25  Edw.  1.  c.  7.  wherein  the  king  promifcs 

to  take.no  cuftoms  from  merchants,  without  the  common 

affent  of  the.  realm,  **  faving  to  us  and  our  heirs,  the  cuftoms 

•  Oyer.  4^.  fU  24.  ^  »  Inft.  58,  59. 


(22)  Sir  Edward  Coke  cites  a  letter  patent  of  Edw.  J.  in  which 
the  king  recites>  that  the  parliament  had  granted  to  him  and  his 
heirs  quadam  nova  confuetudo  upon  wool,  flcins,  and  leather  :  but 
that  merchants  paid  duties  and  cufloms  long  befbrc,  appears  from 
the  memorable  claufe  in  magna  charta^  upon  which  fir  Edward 
Coke  is  there  commenting:  that  claufe  provides,  that  all  mer- 
chants (hall  have  fafe  condu6^  throughout  England,  ad  etnendum  £*f 
yendendumjine  omnibus  ma/is  t^lfuiU^  per  antiquas  W  reSas  cofifiutud't- 
net ."  and  he  fays,  thefe  are  fubfidies  or  culloms  granted  by  com- 
man  conkrit  pro  bono  publico.  2  Itifl.  ^%,  They  feem  to  have  been 
called  cnftoms,  from  having  been  paid  from  time  immemorial ;  and 
a.  memorable  ftah'ite  in  the  21  Edw.  I.  c  5.  makes  that  dilHnft- 
ion.  It  ftates,  that  feVcral  people *are  apprehenfive  that  the  aids, 
ta/lis,  and  prizes,  which  they  had  granted  for.  the  king's  wars  and 
other  occafions,  might  be  turned  upon  them  and  their  heirs  (en 
Jervage)  into  an  adl  oF  flavery ;  the  king  therefore  declares  and 
grants,  that  he  will  not  draw  fuch  temporary  aids  and  taxes  into 
a  eup.om. 

This  is  a  ftriking  and  a  noble  inftance  of  a  jealous  fpirit  of  li- 
berty in  our  anceftors,  and  that  they  were  anxious  to  prcfeive 
thofe  rights  which,  by  magna  chart a^  ihcy  had  fuccefsfuUy  vindi- 
cated. 

Lord  Coke,  both  in  2  Infl.  58,  and  in  4  Inft.  29,  30.  (hews 
from  the  authorities  he  cites,  that  cufloms  or  duties  were  called  in 
old  legal  Latin  cujluma  and  confuetudines  indifcriminately.  But  he 
feems  very  defirous  of  inculcating  the  do6lrine,  that  all  cuftoms  or 
duties  owe  their  origin  to  the  authority  of  parliament ;  a  dodb-ine, 
which  both  before  and  after  his  time,  the  crown  was  inclined  to 
controvert* 

D  d  3  <•  on 
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<^  on  wool|  (kins,  and  leather^  fonnerly  granted  to  us  by  the 
«  commonalty  aforcfaid."  Thefe  were  formerly  called  the 
hereditary  caftoms  of  the  crown ;  and  were  due  on  the  export- 
ation only  of  the  faid  three  commodities,  and  of  none  other : 
which  were  ftyled  ihtjlaple  commodities  of  the  kingdom,  be- 
caufe  they  were  obliged  to  be  brought  to  thofe  ports  where 
the  king's  ftaple  was  eftabliihed,  in  order  to  be  there  firft 
rated,  and  then  exported  ".  They  were  denominated  in  the 
barbarous  Latin  of  our  antient  records,  cujluma'^  \  not  con» 
fuetudines^viYiKii  is  the  language  of  our  law  whenever  it  means 
merely  ufages.  The  duties  on  wool,  (heep-lkins,  or  woolfelis, 
and  leather,  exported,  were  called  cufiuma  antiquajive  magna  : 
and  were  payable  by  ^very  merchant,  as  well  native  as  ftran- 
ger  \  with  this  difference,  that  merchant  ftrangers  paid  an 
additional  coil,  viz.  half  as  much  again  as  was  paid  by  na- 
tives. The  cuftuma  parva  et  nova  were  an  impoft  of  3  dm  in  the 
pound,  due  from  merchant  ftrangers  only,  for  all  commodities 
as  well  imported  as  exported  ;  which  was  ufually  called  the 
alien's  duty,  and  was  firft  granted  in  3 1  Edw.  I  ^.  But  thefe 
^ntient  hereditary  cuftoms,  efpecially  thofe  on  woot  and 
woolfclls,  came  to  be  of  little  account,  when  the  nation  be- 
came fenfible  of  the  advantages  of  a  home  in^nufaflure,  and 
prohibiti^d  the  exportation  of  wool  by  ftatute  1 1  £dw.  III.  c.  i. 

There  is  alfo  another  very  antient  hereditary  duty  be- 
longing to  the  crown,  called  the pripige  or  butl&age  of  wines  \ 
which  is  confiderably  older  than  the  cuftoms,  being  taken 
notice  of  in  the  great  roll  of  the  exchequer,  8  tlic.  I.  fiillex- 
C  3^5  ]  tant  S  Prifage  was  a  right  of  taking  two  tons  of  wine  from 
every  fhip  (Englifh  or  foreign)  importing  into  England 
twenty  tons  or  more  ;  one  before,  and  one  behind  the  maft : 
which  by  charter  of  Edward  I  was  exchanged  into  a  duty  of 
2/.  f<ir  every  ton  imported  by  merchant-ftrangers,  and  called 
butleragc,  becaufe  paid  to  the  king's  butler  y. 

u  Div.  9.  as  we  h4ve  adopted  it  id  £j)gllih«  cefl» 

▼  This  appellation  feems  to  be  de.        ^  4  inft«  29* 
rWed  fTOOi  t^e  French  word  couftum^  or        '  Madox.  hifl*.  exch.  s^^.  5  jSt 
€»dfumy   which  fignifiet  toll  or  tribute,        7  Dat.  S.  1  Boiftr.  254.  Srat.  E(fr. 

and  owes  ii*sowli  etymology  to  the  word  j6Edw.  11«      Com.  joum.    S7  Apt-. 

#Mi/f|  which  fignifies  price/  charge,  «r  1689. 

Other 
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Other  cuftoms  payable  upon  exports  and  imports  were 
diftiogoifliAd  into  fubfidies,  tonnage,  poundage,  and  other 
impofts.  Sttbfidies  were  fuch  as  were  impofed  by  parliament 
upon  any  of  the  ftaple  commodities  before  mentioned,  over 
and  above  the  cufiuma  aniiqua  et  magna  :  tonnage  was  a  duty 
upon  all  wines  imported,  over  and  above  the  prifage  and  but- 
ierage  aforefaid  :  poundage  was  a  duty  impofed  ad  valorem^ 
at  the  rate  of  12  d.  in  the  pound,  on  all  other  merchandize 
wbatfoever ;  and  the  other  impofts  were  foch  as  were  occst- 
fionally  laid  on  by  parliament,  as  circumftances  and  times 
required  *•  Thcfe  diftinflions  are  now  in  a  manner  forgdf- 
ten,  except  by  the  officers  immediately  concerned  in  this  de- 
partment; their  produce  being  in  effcA  all  Mended  to* 
gether,  under  the  one  dienomtnation  of  the  caftoms* 

By  thefe  we  undcrftand,  at  prefent,  a  duty  or  fubfidy  paid 
by  the  merchant,  at  the  quay,  upon  all  imported  as  well  as 
exported,  commodities,  by  authority  of  parliament  i  unlefs 
where,  for  particular  national  reafons,  certain  rewardsj  boun- 
ties>  or  drawbacks,  are  allowed  for  particular  exports  or  im- 
ports. Thcfe  of  tonnage  and  poundage,  in  particular,  were  i|t 
firft  granted,  as  the  old  ftatutes  (and  particularly  1  Eliz.  c.  19.) 
exprefs  it,  for  the  defence  of  the  realm,  and  the  keeping  and 
fafeguard  of  the  feas,  and  for  the  intercourfe  of  merchandize 
fafely  to  come  into  and  pals  out  of  the  fame.  They  were  at 
firft  ufually  granted  only  for  a  ftated  term  of  years,  as,  for  two 
years  in  5  Ric.  II  •;  but  in  Henry  the  fixth*s  time,  they  were 
granted  him  for  life  by  a  ftatute  in  the  thirty-firft  year  of  his 
reign  ;  and  again  to  Edward  IV,  for  the  term  of  his  life  alfo : 
Cnce  which  time  they  were  regularly  granted  to  all  his  fuc* 
Reflbrs,  for  life,  fometimes  at  the  firft,  fometimes  at  other  fub- 
^equent  parliaments,  till  the  reign  of  Charles  the  firft  \  when,  [316] 
as  the  noble  hiftorian  expreies  it  ^  his  minifters  were  not  fuf- 
ficiently  folicitous  for  a  renewal  of  this  legal  grant.  And  yet 
thefe  impofts  were  imprudently  and  unconftitutionally  levied 
and  taken,  without  confent  of  parliament^  for  fifteen  years 

«  Dav.  iz,  la.  •  Dan  is.  ^  Hift.  RebeU.b.  3. 

D  d  4  together  ; 
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together  \  which  was  one  of  the  caufes  of  thofe  unhappy  dif- 
contents,  juftifi^ble  at  firft  in  too  many,  inftaacesy  but  wiuch 
degenerated  at  laft  into  caufelefs  rebellion  and  murder*  For, 
as  in  every  other,- fo  in  this  particular  Cafe,  the  king  (previous 
to  the  comme^cepicnt  of  hoftilities)  gave  the  nation  ample 
.  fatisfa£tion  for  the  errors  of  his  former  condu£l,  by  pafling 
an  a£t  <^,  whereby  he  renounced  all  power  in  the  crown  of  le* 
vying  the  duty  of  tonnage  and  poundage^  without  the  exprefs 
confent  of  parliament ;  and  aUb  ^U  power  of  impoiition  upon 
any  mcrchaodizes.whatcvjer-  Upon  the  reitoration  this  duty 
was  granted  to  king  Charles  the  fecond  for  life,  and  fo  it  wsis 
to  his  two  immediate  fucceflbrs ;  but  now  by  three  feveral 
itatutes,  9  ^nn.  c.  6*  i  Geo.  I.  c.  ii.  and  3  Geo.  I.  c«7.  it  is 
made  peipetual  andmortgaged  for  the  debt  of  the  public.  The 
cuftoms  thus  impofed  by  parliament,  are  chiefly  contained  in 
two  books  of  rates,  fet  forth  by  parliamentary  authority* ;  one 
figned  by  firH'arbottle  Grimfton,  fpeaker  of  the  houfe  of  com- 
•  mons  inCharles  the  fecond's time;- and  the  other  an  additional 
one  Ggned  by  fir  Spencer  Compton,  fpeaker  in  the  rclgn  of 
Gebrjge  the  firft ;  to  which  alfo  fubfcqncnt  additions  have  been 
made  (23).  Aliens  pay  a  larger  proportion  than  natural  fub- 

c  16  Car..!.  9.  6r  <*  Su^.  la  Car.  II.  c«  4.   n  Geo.  1.  c.  7. 


(23.)  In  the  year  17&7,  by  the  27  Geo.  III.  c.  13.  called  the 
confolidation  aft,  all  the  former  ftatutcs  impofmg  duties  of  cuf- 
itoms  and  excife  w?tre  repealed  with  regard  to  the  quantum  of  the 
duty  ;  and  the  two  books  of  rates  mentioned  by  the  learned  Judge, 
were  declared  to  be  of  no  avail  for  the  future  ;  but  all  the  former 
duties  were  confolidated,  and  were  ordered  to  be  paid  according  to 
-fi  new  book  of  rates  annexed  to  that  ftatute.  Before  this  aft  tras 
paffed,  it  could  not  be  fuppofed  that  many  pcrfons,  befide  ek- 
cifcmen  and  cuftom 'houfe  officers*  could  be  acquainted  «nith  tft 
duties  payable  upon  the  difFerqnt  articles  of  commerce.  Sir  John 
Sinclair  fays,  that  French  wine  was  liable  to  fifteen,  and  French 
paper  to  fourteen,  different  duties,  which,  of  courfc,  lay  widely 
difperfed  in  fo  many  afts  of  parliament.  But  now,  by  this  ex- 
cellent improvement,  we  can  immediately  find  the  duty  upon  the 
importation  or  exportation  of  any  article ;  or  what  cxcif(;  duty 
any  commodity  is  fubjed  to,  in  an  alphabetical  table.     Bullion, 

woolf 
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ycStSf  which'is  what  is  now  generaUy  underftood  by  the  alien's 
duty;  to.be  exempted  from  which  is  one  principal  caufe  of 
the  frequent  applications  to.  parliaments  ,for  a£is  of  na- 
ti:irali2ation  (24}* 

wooly  and  fome  few  other  commodities,  may  be  Imported  duty 
free.  All  the  articles  enumerated  in  the  tables  or  book  of  rates 
pay,  upon  importation  or  exportation,  the  firm  therein  fpccified, 
according  to  their  weight,  number,  or  meafure.  And  all  other 
goods  and  m^chandize,  not  being  particularly  enumerated  or  de- 
fcribed,  and  permitted  to  be  impoVted  and  ufed  id  Great  Britaint 
.(hall  pay  upon  importation  27/.  lox.  per  cent,  ael  valorem^  or  for 
eyery  100/.  of  the  value  thereof;  but  fubjed  to  a  drawback  of 
25  /•  percent^  upon  exportation.  Very  few  commodities  pay  a  dut^ 
upon  exportation ;  but  where  that  duty  is  not  fpecitied  in  the  ta- 
bles, and  the  exportfitlon  is  not  prohibited,  all  articles  may  be 
exported  without  payment  of  duty,  provided  they  are  regularly 
entered  and  fliipped ;  but  on  failure  thereof,  they  arc  fubjefl  to  a 
duty  of  5/.  10/.  per  cent,  ad 'valorem.  And  to  prevent  frauds  in 
the  reprefentation  of  the  value,  a  very  fimple  and  equitable  re- 
gulation is  prefcribed  by  the  aft,  v'tx,  the  proprietor  ihall  himfclf 
declare  the  value,  and  if  this  fhould  appear  not  to  be  a  fair  and 
true  eftimate^  the  goods  may  be  fcized  by  the  proper  officer;  and 
four  of  the  comnuffionerfe  of  th^  cuiloms  may  direft  that  the 
owner  (hall  be  paid  the  price  which  he  himfelf  fixed  upon  thcm» 
>sritU  an  advance  of  ten  per  cent,  bclides  all  the  duty  which  he  maj 
have  paid;  and  they  may  then  order  the  goods  to  be  publicly  fold, 
and  if  they  raife  any  fum  beyond  what  was  paid  to  the  owner  and 
the  fubfequeiit  expences,  one  half  of  the  overplus  fhall  be  paid  to 
the  officer'who  made  the  feizurc,  and  the  other  half  to  the  public 
revenue.  This  llatutc  is  of  infinite  confequence  to  the  commercial 
part  of  the  world ;  it  has  reduced  an  important  fubjeft  from  a  per- 
feft  phaos  to  fuch  a  plain  and  fimple  form,  as  to  induce  every  friend 
to  bis  country  to  wifh  that  fimilar  experiments  were  made  upoii 
other  confufcd  and  entangled  branches  of  our  flatute  law. 

(24)  By  the  24  Geo.  III.  feff.  2.  c.  16.  it  was  enaftcd,  that  the 
'  petty  ciiftom,  or  additional  duty  on  all  the  goods  of  aliens  or 
ftrangers,  fhould  ccafe,  except  thofe  which  had  been  granted  to 
the  city  of  London.  The  city  of  London  (till  retains  a  trifling 
4iuty  called  fcavage,  on  the  goods  of  aliens.  It  is  an  odious  and 
impolitic  tax  ;  and  it  would  be  hoTiourable  to  the  city  of  London 
to  adopt  the  llbcnility  of  the  Icgiflaturc,  and  to  reUnquifh  it. 

These 
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These  cuftoms  are  then,  wc  fee,  a  tax  immediately  paid  by 
the  merchant,  although  ultimately  by  the  confumer.  And  yet 
thefe  are  the  duties  felt  leaft  by  the  people;  and,'  if  prudently 
managed,  the  people  hardly  confider  that  they  pay  them  at  all. 
For  the  merchant  is  eafy,  being  fenfible  he  does  not  pay  them 
for  himfelf ',  and  the  confumer,  who  really  pays  them,  con- 
[  317  ]  founds  them  with  the  price  of  the  commodity:  in  the  fame 
manner  as  Tacitus  obferves,  that  the  emperor  Nero  gwied  the 
reputation  of  abolifhing  the  tax  of  the  fale  of  ilaves,  though 
he  only  transferred  it  from  the  buyer  to  the  feller  \  fo  that  it 
was,  as  he  expreflesit,  ^  remijfum  magisjpecie^  quam  w:  qma^ 
**  cum  venditor  pendere  juheretur^  in  partem  pretii  emptorikmf 
««  accrefcebat\*^  But  this  inconvenience  attends  it  on  the 
other  hand,  that  thefe  impofts,  if  too  heavy^  are  a  check  and 
cramp  upon  trade;  and  efpecially  when  the  value  of  the  com* 
modity  bears  little  or  no  proportion  to  the  quantity  of  the  duty 
impofed.  This  in  confequence  gives  rife  alfo  to  fmuggling, 
which  then  becomes  a  very  lucrative  employment :  and  it^s 
natural  and  moft  reafonable  puniftiment,  viz^  confifcation  of 
the  commodity,  is  in  fuch  cafes  quire  inefiediual;  the  intrinfic 
value  of  the  goods,  which  is  all  that  the^fmuggler  has  paid^ 
and  therefore  all  that  he  can  lofe,  being  very  inconfiderable 
when  compared  with  his  profped  of  advantage  in  evading  the 
duty.  Recourfe  mud  therefore  be  Iiad  to  extraordinary  pu- 
nifhments  to  prevent  it;  perhaps  even  to  capital  ones;  which 
dcftroys  all  proportion  of  puniQiment^,  and  puts  murderers 
,upon  an  equal  footing  with  fuch  as  are  really  guilty,  of  no 
natural,  but  merely  a  pofitive,  offence. 

There  19  alfo  another  ill  confequence  attending  high  im- 
pofts  on  merchandize,  not  frequently  confidered,  but  indif- 
putably  certain;  that  the  earlier  any  tax  is  laid  on  a  commo* 
dity,  the  heavier  it  falls  upon  the  confumer  in  the  end:  for 
every  trader ,  through  whofe  hands  it  pafles,  muft  have  a  pro- 
fit, not  only  upon  the  raw  material  and  his  own  labour  and 
time  in  preparing  it,  but  alfo  upon  the  very  tax  itfelf,  which 
he  advances  to  the  government ;  otherwife  he  lofes  the  ufe 

«  Kift./.  13.  '  Montef<j.  Sp.  L.  b.  13.  c.  S. 
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and  intereft  «f  the  money  which  he  fo  advances.  To  In- 
ftance  in  the  article  of  foreign  paper.  The  merchant  pays 
a  duty  upon  importationj  which  he  does  not  receive  again  till 
he  fells  the  commodityi  perhaps  at  the  end  of  three  months. 
H^  is  therefore  equally  entitled  to  a  profit  upon  that  duty  [  318  ] 
which  he  pays  at  the  cttftom-houfe,  as  to  a  profit  upon  the 
original  price  which  he  pays  to  the  manufa£iurer  abroad ;  and 
coofiders  it  accordingly  in  the  price  he  demands  of  the  fta* 
tioncr.  When  the  ftationer  fells  it  again^  he  requires  a  profit 
of  the  printer  or  bookfeller  upon  the  whole  fum  advanced  by 
him  to  the  merchant :  and  the  bookfeller  does  not  forget  to 
charge  the  full  proportion  to  the  ftudent  or  ultimate  con- 
fumer ;  who  therefore  does  not  only  pay  the  original  duty, 
but  the  profits  of  thefe  three  intermediate  tradersi  who  have 
fucceflively  advanced  it  for  him.  This  might  be  carried 
mndi  farther  in  any  mechanical^  or  more  complicated^ 
branch  of  trade. 

II.  Directly  oppofite  in  it's  nature  to  this  is  the  excife 
duty ;  which  is  an  inland  imponcion,  paid  fometimes  upon 
the  confumptlon  of  the  commodity,  or  frequently  upon  the 
retail  fale,  which  is  the  lad  (lage  before  tlie  confumption. 
This  is  doiibtlefs,  impartially  fpeakins,  the  mod  occonomical 
way  of  taxing  the  fubjcft  :  the  charjgcs  of  levying,  colle6l- 
ing,  and  managing  the  excife  duties  being  confiderably  lefs  in 
propoTtioin  than  in  other  branches  of  the  revenue  (25).  It  aifo 
tenders  the  commodity  cheaper  to  the  confumer,  than  charg- 
ing it  with  cuftoms  to  the  (z^c  amount  would  do;  for  the 
reafon  juft  now  given,  becaufe  generally  paid  in  a  much  later 
ftage  of  it.  But,  at  the  fame  time,  the  rigour  and  arbitrary 
proceedings  of  excifeJaws  feem  hardly  compatible  with  the 
temper  of  a  free  nation.     For  the  frauds  that  might  be  com- 

f  I.    I.,  ■■■■-■■■      1^ ■■■■■•^■*  ■■■■■ ■     ■■  — -   - 

w 

(25)  In  the  year  1796,  the  expence  of  coUefting  the  cufloms 
was  ^\per  cent,  nearly  upon  the  net  produce,  the  duties  of  excife 
5*,  fUmps  5J,  land-tax  and  aflefTed  taxes  3I,  fait  7/?^,  and  that 
the  average  expence  of  colle6ling  the  whole  revenue  was  lefs  than 
65.  Sec  the  4ih  report  of  the  committee  on  finance,  1797,  p.  6.  • 
and  p.  326.  n.  37,  in  this  volume,  where  the  whole  rcctipts  and 
charges  are  given  at  length, 

mitted 
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miue4  in  thisb^nch  of  the  revenue^  uiiUfs  z  &tiGt  watdbis 
kept,  make  it  neceiTary,  wherever  <is  efUUiibed,  Co  gore  the 
officers  a  power  of  entering,  ajid  learcbingthe  houfes  of  fucKas 
deal  ia  excifeable  cxxmmoditiea,  at  any  hoar  of  the  day,  and, 
in  many  cafe&,  of  the  night  like  wife.     And  die  proceedings 
in  cafe  of  tranfgrjsflions  ar«  fo  fummary  and*  fudden,  that  a 
man  may  be  convi£led  in  two  days  time  in^the  penalty  of 
.many  thoufand  pounds  by  two  com'mifliooers  or  juftices  of 
the  peace;  to  the  total  exciufion  of  the  trial  by  jury,  and  dif- 
regard  of  the  common  Jaw(:^6).  For  which  reafonithqugh  lord 
[  3^9  I  Clarendon  tells  u^^,  ,that  to  his  knowlege  the  earl*  of  Bed- 
ford (who  was  made  Iprd  treafurer  by  king  Gharles  the  firft, 
to  oblige  his  parliament)  intended  tx)  have  fet>  -dp  the  exciire 
in  £ngland|  yet  it  never  made  a  part  .of  that  onfortunate 
prince's  revenue;  being  firft  introduced,  on  the  modelof  the 
Dutch  prototype,  by  the  parliament  itfelf  after  it's  rupture 
with  the  crown.     Yet  fuch  was  the  opinion'  of  it's  general 
unpopularity,  .that  when  in  1642,  *^  afperfions  were  caft  by 
•*  malignant  perfons  upon  the  houfe  of  commons,  that  they 
**  intendcdto  introciufce  excifes,  the  houfe  for  it's  vindication 
**  therein  did  declare,  that  thefe  rumours  were  falfe  apd.fcan- 
**  dalotis  ;  and  that  their  authors  (hould  be  apprehended  and 
**  brought  to  concligh^punifhment^."     However,  it's  origi- 
■  nal  *  eftablifhment  was  in  1643,  and  it's  progrefs  was  gradual; 

e  Nift.  h.  2*  *^59«  f^^)  ii^fofni'  us,  tb^rit  was  firft 

^  Com.  Journ.  S  0£t.  1642.  mjved    for,    28   Mar.    i^Jr^Y   ^* 

'    The   tranflatr»r  and  contlnuafor  of    Prynne.     And  it  appears  fiom  the  jour- 

Peuvltts's  chrunuloglcal  hiftory  ( Lbnd.     nals  of  the  commons,  rhac  6h  (tiat  day  the 

houCs 


*  t  m   9       }  ^ 


«««« 


(26)  See  the  jurifdidion  of  the  conmilfnoners  and  juftices  of 
the  peace  in  cafes  of  excife  jn  Burn's  JuAice,  title  Excife.  The 
grievances  of  the  excife  perhaps  exitt  more  in  apprcheniion  than  in 
reality.  Aftions  and  profecutions  again  ft  officers,  commiilioners, 
and  juftices,  for  mifcondu£l  in  excife  cafes,  are  ytry  rarely  heard  of 
in  courts  of  law.  It  is  certainly  an  evil  that  a  fair  dealer  cannot 
have  the  henefit  of  any  fecret  improvement  in  the  management  of 
his  trade  or  manufi'ftory ;  yet  perhaps  it  is  more  than  an  equivalent 
to  the  puhlic  at  large,  that  by  the  furvey  of  the  excife,  the  commo- 
dity is  preferved  from  many  fhameful  adulterations,  as  experieugr 
baa  fully  proved  flnce  wine  was  made  fubjed  to  the  excife  laws. 
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« 

being  at  firft  laid  upon  thofe  perfons  and  commodtties,  where 
it  was  fuppofed  the  hardfhip  would  be  lead  perceivable,  viz, 
the  makers  and  venders  of  beer,  ale,  cyder,  and  petry  ^^  and 
the  royalills  at  Oxford  foon  followed  the  example  of  their 
brethren  at  Weftminfter  by  impofing  a  fimilar  duty ;  both 
fides  proteding  that  it  Ihould  be  continued  no  longer  than  to 
the  end  of  the  war,  and  then  be  utterlv  aboliftied'.  But  the 
parliament  at  Wellminiler  foon  after  impofed  it  on  fleih, 
wine,  tobacco,  fugar,  and  fuch  a  multitude  of  other  commo- 
dities, that  it  might  fairly  be  denominated  general :  in  pur- 
fuance  of  the  plan  laid  down  by  Mr.  Pymmc  (who  feems  to 
have  been  the  father  of  the  cxcife)  in  his  letter  to  fir  John 
Hotham  ",  fignifying,  *'  that  they  had  proceeded  in  the  ex- 
"  cifc  to  many  particulars,  and  inteniied  to  go  on  farther; 
**  but  that  it  would  be  neceffary  to  ufe  the  people  to  it  by 
**  little  and  little."  And  afterwards,  when  the  nation  had  f  020  1 
been  accudomed  to  it  for  a  feries  of  years,  the  fucceeding 
champions  of  liberty  boldly  and  openly  declared,  *«  the  impoft 
•*  of  excife  to  be  the  molt  cafy  and  indifFerent  levy  that  could 
"  be  laid  upon  the  people":"  and  accordingly  continued  it 
during  the  whole  ufurpation.  Upon  king  Charles's  return, 
it  having  then  been  long  eftablidied  and  it's  produce  well 
known,  fome  part  of  it  was  given  to  the  crown,  in  12  Car. 
11.  by  way  of  purchafe  (as  was  before  obfervcd)  for  the  feodal 
tenures  and  other  oppreffive  parts  of  the  hereditary  revenue. 
But,  from  it's  firft  original  to  the  prefent  time,  it's  very  name 
has  been  odious  to  the  p^^ople  of  England.  It  has  neverthe- 
lefs  been  impofed  on  abundance  of  other  commodities  in  the 
reigns  of  king  William  III,  and  every  fucceeding  prince, 

boufc  rcfolvpJ  >:fclf  into  a  committee  to  who  was  intended  for  chancellor  of  the 

connderofrdiiing  money,  in  cor.fcqiience  exchi'queV   under  the  earl  of  Bedford. 

of  which  the  excife  was  afuiv/ardi  voted.  Lord  Ciar.  b.  7. 

But  Mr  Piynne  was  not  a  member  of        k  Ccm.  Joum.  17  May  1643. 

jrarliament  till  7  Nov.  164S  j  and  pub-         '  Lord  Clar.  b.  7. 

H/hrd  in  1654,  «<  A  protcPatiun  againft         «  30  May   1643.      DugJaic   of  the 

««  the  illcijjl,  d.tc.'lable,  and  oft  con-  trouble*,  12c. 

**  demned  mx  and  extortion  of  excife         "  Ord.  14  Aug.  1649    c.  50.     Sco- 

«<  in  general."    It  is  probably  therefcrc  bel.  72.  Stat.  165O.  c.  nj.  Scc/bcL453. 

«  miiiake  of  the  printer  for  Mr.  Pymmc, 

to 
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to  fapport  the  enormous  ezpences  occaiicned  by  our  wars  o& 
the  continent.  Thus  brandies  and  other  fpirits  are  now  tXm 
cifed  at  the  diftillerj;  printed  filks  and  linens,  at  the  printer's; 
ftarch  and  hair  powder,  at  the  maker's;  gold  and  filver  wire, 
at  the  wiredrawer's;  plate  in  the  hands  of  the  vendor,  who 
pays  yearly  for  a  licenfe  to  fell  it ;  lands  and  goods  fold  by 
au£lion,  for  which  a  pound-rate  is  payable  by  the  auctioneer, 
who  alfo  is  charged  with  an  annual  duty  for  his  licenfe; 
and  coaches  and  other  wheel  carriages,  for  which  the  occu* 
pier  is  excifed,  though  not  with  the  fame  circumftances  of 
arbitrary  ftriClnefs,  as  in  mod  of  the  other  indances.  To 
thefe  we  may  add  coffee  and  tea,  chocolate  and  cocoa  paftc, 
for  which  the  duty  is  paid  by  the  retailer;  all  artificial  wines, 
commonly  called  fweets  \  paper  and  pafteboard,  firft  when 
made,  and  again  if  (laiuedor  printed i  malt  as  before-men- 
tioned; vinegars;  and  the  mani\fa£lure  of  glafs;  for  all 
which  the  duty  is  paid  by  the  manufa£lurer ;  hops,  for  which 
the  perfon  that  gathers  them  is  anfwerable;  candles  and  foap, 
which  are  paid  for  at  the  maker's ;  malt  liquors  brewed  for 
fale,  which  are  excifed  at  the  brewery ;  cyder  and  perry,  at 
the  vendor's;  and  leather  and  (kins,  at  the  tanner's.  A  lift, 
which  no  friend  to  his  country  would  wiih  to  fee  farther 
increafed. 

f  ^21  ]  m*  I  PROCEED  therefore  to  a  third  duty,  namely  that 
upon  fait ;  which  is  another  di(lin£t  branch  of  his  majefty's 
extraordinary  revenue,  and  confifts  in  an  excifc  of  3 /.  /^d. 
per  bufhel  impofed  upon  all  fair,  by  fcveral  (latutes  of  king 
William  and  other  fubfequent  reigns.  This  is  not  generally 
called  an  excife,  becaufe  under  the  management  of  different 
commiflioners :  but  the  commiffioners  of  the  fait  duties  have 
by  ftatute  i  Ann.  c.  21.  the  fame  powers,  and  mud  obferve 
the  fame  regulations,  as  thofe  of  other  excifes.^  This  tax 
had  ufually  been  only  temporary ;  but  by  ftatute  26  Geo.  II. 
c.  3*  was  made  perpetual  (27). 


(27)  For  particular  regulations  refpcfting  the  duty  on  fait,  fee 
Burn's  Juft.  title,  Excife^  Salt. 

IV.  Anotheh 


IV,  Ahother  very  confiderable  branch  ofthe  revenue  is 
levied  with  greater  chearfulnefs,  as,  inftead  of  being  a  bur* 
den,  it  is  a  manifeft  advantage  to  the  public.     I  mean-  the 
polt-office,  or  duty  for  the  carriage  of  letters.     As  we  have 
traced  the  original  of  the  excife  to  the  parliament  of  1643,  fo 
it  is  but  juflice  to  obfcrve  that  this  ufcful  invention  owes  it's 
firft  legiflative  eftablifliment  to  the  fame  aflembly.  Itistrue» 
there  exifted  poft*ma(lers  in  much  earlier  times :  but  I  appre- 
hend their  bufinefs  was  confined  to  the  furnifliing  of  poft- 
horfes  to  perfons  who  were  defirous  to  travel  expeditioufly, 
and  to  the  difpatching  of  extraordinary  pacquets  upon  fpecial 
occafions.    King  James  I  originally  ere£ked  a  poft-ofHce  un<» 
*der  the  control  of  one  Matthew  de  Quefter  or  de  TEquefter 
for  the  conveyance  of  letters  to  and  from  foreign  parts ; 
which  office  was  afterwards  claimed  by  lord  Stanhope  %  but 
was  confirmed  and  continued  to  William  Friztll  and  Tho- 
mas Witherings  by  king  Charles  I,  A.  D.  16329   for  the 
better  accommodation  of  thft  Englifli  merchants  p.  In  1635, 
the  fame  prince  ere£led  a  letter-office  for  England  and  Scot- 
hndf  under  the  dire£iion  of  the  fame  Thomas  Witherings^ 
and  fettled  certain  rates  of  poftage  ^  :  but  this  extended  only 
to  a  few  of  the  principal  roads,  the  times  of  carriage  were 
uncertain,  and  the  pofl-mafters  on  each  road  were  required 
to  furnifh  the  mail  with  horfes  at  the  rate  of  af  J.  a  mile.  [  322  ]] 
Witherings  was  fuperfeded,  for  abufes  in  the  execution  of 
both  his  offices,  in  r640  ;  and  they  were  fequeftered  into  the 
hands  of  Philip  Burlamachy,  to  be  exercifed  under  the  care 
and  overfight  of  the  king's  principal  fecretary  of  ftate  ^  On 
the  breaking  out  of  the  civil  war,  great  confufions  and  in- 
terruptions were  neceflarily  occafioned  in  the  conduct  of  the 
letter-office.     And,  about  that  time,  the  outline  of  the  pre- 
fent  more  extended  and  regular  plan  feems  to  have  been  con- 
ceived by  Mr.  Edmond  Prideaux,  who  was  appointed  attor- 
ney general  to  the  commonwealth  after  the  murder  of  king 
Charles.    He  was  chairman  of  a  committee  in  1^42  for  con* 

*  Latch.  Rep.  87.  q  Uid,  650.     zo  Rym.  192. 

9  19  Rym.  F^eJ.  3S5,  r  20  Rym.  499. 

fidering 
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fidering  \vhat  rates  (hould  be  fet  upon  inland  letters  *  i  and 
afterwards  appointed  poft-mafter  by  an  ordinance  of  both  the 
houfesS  in  the  execution  of  which  office  hefirft  eftabliihed 
a  weekly  conveyance  of  letters  into  all  parts  of  the  nation  " ; 
ttiereby  faving  to  the  public  the  charge  of  maintaining  poft« 
mafters  to  the  amount  of  7000  Lper  annum.     And,  his  own 
emoluments  being  probably  very  confiderable,  the  common 
council  of  London  endeavoured  to  eref):  another  pod-office 
in  oppofition  to  his;  till  checked  by  a  refolution  of  thophoufe 
of  commons^,  declaring  that  the  office  of  poft-mafter  is  and 
ought  to  be  in  the  fole  power  and  difpofal  of 'the  parliament. 
This  office  was  afterwards  farmed  by  one  Manley  in  1654*. 
But,  in  1657,  a  regular  poft-office  was  ere£ked  by  the  autho- 
rity of  the  prote<Stor  and  his  parliament  (28],   upon  nearly 
the  fame  model  as  has  been  ever  fince  adopted,  and  with  the 
fame  rates  of  poftage  as  continued  till  the  reign  of  queen 
Anne  ^.     After  the  reftoration  a  (imilar  office,  with  fome 
improvements,  was  eftabliihed  by  (tatute   12  Car.  II.  c.  35. 
but  the' rates  of  letters  were  altered^  and  fome  farther  regula- 
tions added,  by  the  ftatutcs  9  Ann.  c.  jo.  6Geo.  L  c.2i. 


*  Com.  Journ.  zS  Mar.  1642. 
t  Ibid,  7  Sept.  1644. 

•  Jbid^zi  Mar.  16^9. 
'^  Jbid*  21  Mar.  1649. 
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T  Com.  Jouio.  9  June  1657.     Sco- 
bcU.  5x1. 


(28)  The  preamble  of  the  ordinance  ftates^that  the  cilablifhiog 
one  general  poft-office,  beildes  the  benefit  to  commerce,  and  the 
convenience  of  conveying  public  difpatches,  *^  will  be  the  bed 
*'  means  to  difcover  and  prevent  many  dangerous  and  wicked  de- 
*•  ligns  againft  the  commonwealth." 

The  policy  of  having  the  correfpondcnce  of  the  kingdom  under 
tlie  infpedUon  of  government  13  ftill  continued  ;  for,  by  a  warrant 
from  one  of  the  principal  fccretaries  of  ftate,  letters  may  be 
detained  and  opened;  but  ifanyperfon  fhall  wilfully  detain  or  open 
a  letter  delivered  to  the  poft-office  without  fuch  authonty,  he  ihall 
forfeit  20  /.  and  be  incapable  of  having  any  future  employment  in 
the  poft-office.  9  jinn.  r.  10./.  40.  But  it  has  been  decided,  that 
no  perfon  is  fubjedl  to  this  penalty  but  thofc  who  are  employed  in 

the  poft-office.  5  T.  R.  loi. 

2  26  Geo. 
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26  Geo.  II.  c.  lO,  5  G^o.IlI.  c.  25.  &  *j  Geo.  III.  c.  50. 
and  penalties  were  ena^ied,  in  order  to  confine  the  carriage 
of  letters  to  the  public  office  only,  except  in  fome  few  cafes  : 
a  provifion  which  is  abfolutely  necefiary ;  for  nothing  but 
an  exclufive  right  can  fupport  an  ofnce  of  this  fort :  many  C  3^3  J 
rind  independent  offices  would  only  ferve  to  ruin  one  an- 
other. The  privilege  of  letters  coming  free  of  pottage,  to 
and  from  members  of  parliament,  was  claimed  by  the  houfe 
of  commons  in  1660,  when  the  firft  legal  fettlement  of  the 
prefent  pod- office  was  made';  but  afterwards  dropped  >  upon 
a  private  affiitance  from  the  crown  that  this  privilege  fhould  be 
allowed  the  members^  (29)*  ^^^  accordingly  a  warrant  was 
conftantly  iflued  to  the  poft-mafter-generaM,  direding  the 
allowance  thereof  to  the  extent  of  two  ounces  in  weight : 
till  at  length  it  was  exprefsly  confirmed  by  ftatute4  Geo.  III. 
c.  24. }  which  adds  many  new  regulations,  rendered  necefiary 
by  the  great  abufes  crept  into  the  pra£tice  of  franking  (30) : 

« 

*  Com.  Journ.  17  Dec.  i66o»  1>  /i^iV.  16 -Apr.  1735. 

^  Ibid,%^  D«c.  i66o»  <  Ibid.  z6  Feb.  1734* 

(29)  The  following  account  of  it  in  the  23  to!.  Pari.  Hiil« 
p.  56  is  curious,  and  proves  what  originally  were  the  fentiments  of 
the  two  houfes  refpedling  this  privilege.  **  Colonel  Titus  reported 
**  the  bill  for  the  fettlement  of  the  pofl-oflicc,  with  the  amendments  1 
<<  Sir  falter  Carle  delivered  a  provifo  for  the  letters  of  all  mem. 
**  hers  of  parliament  to  go  free,  during  their  fitting :  Sir  Heneage 
**  Finch  faid,  It  was  a  poor  meruKcant  provifoy  and  below  the  honour 
••  of  the  houfe,  Mr.  Prynn  fpoke  alfo  againft  the  provifo  :  Mr. 
^  Bunckley,  Mr.  Bofcawen,  Sir  George  Downing,  and  Serj(a»t 
•*  Charlton,  for  it ;  the  latter  faying,  *  The  council's  letters  went 
*•  free.*  The  queftion  being  called  for,  the  fpeaker,  Sir  Har- 
<^  bottle  Grimftone,  was  unwilling  to  put  it ;  faying,  he  was 
•*  afhamedof  it ;  neverthelefs  the  provifo  was  carried,  and  made 
«*  part  of  the  bill,  which  was  ordered  to  be  ingroffcd.'*  This 
provifo  the  lords  difagreed  to,  and  left  it  out  of  the  bill ;  and  the 
commons  agreed  to  their  amendment.  3  ffatf  82. 

(30)  And  that  the  great  lofs  to  the  public  revenue  by  the  cxer- 
cife  of  this  privilege  might  be  farther  diminifhed,  the  24  Geo.  III.   . 

Vol.  I.  E  c  feff. 
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whereby  the  annual  amount  of  franked  letters  had  gradually 
increafedi  from  23690 /.  in  the  year  1715,  to  170700/.  in 
the .  year  1 763  ^.  There  cannot  be  devifed  a  more  eligible 
method  than  this,  of  raifing  money  upon  the  fubje£l :  for 
therein  both  the  government  and  the  people  find  a  mutuai 
benefit.  The  goremment  acquires  a  large  revenue ;  and 
the  people  do  their  bufinefs  with  greater  eafe,  expedition, 
and  cheapnefs,  than  they  would  be  able  to  do  if  00  fuch  tax 
(and  of  courfe  no  fuch  office)  exifted  (3i}. 

d  Ibid.  %%  Mar.  1764. 


^  ■"^ 


feff.  2.  c.  37.  provides,  that  no  letter  ihall  go  free,  unlefs  the 
member  (hall  write  the  whole  of  the  fuperfcription,  and  (hall  add 
his  own  name,  and  that  of  the  pod- town  from  .which  the  letter  is 
intended  to  be  fent,  and  the  day  of  the  month  in  words  at  lengthy 
befides  the  year,  which  may  be  in  figures ;  and  unlcfs  the  letter 
fhallbe  put  into  the  poft-ofiice  of  the  place,  fo  that  it  maybe  fent 
•n  the  day  upon  which  it  is  dated.  And  no  letter  (hall  go  free 
dired^ed  to  a  member  of  either  houfe,  unlefs  it  is  dire&ed  to  him 
where  he  ihall  aftually  be  at  the  delivery  thereof ;  or  to  his  rtfi- 
dence  in  London,  or  to  the  lobby  of  his  houfe  of  parliament. 
And  if  any  perfon  (hall  fraudulently  counterfeit  or  alter  fuch  fu- 
perfcription,  he  (hall  be  guilty  of  felony,  and  (hall  be  tranfported 
forfevcn  years. 

By  the  35  Geo.  III.  c.  53.  the  privilege  of  franking  is  ilill  far- 
ther reftrained.  By  that  ftatute,  no  letter  diredled  by  or  to  any 
member  (hall  go  free,  which  (hall  exceed  one  ounce  in  weight,  nor 
any  letter  direded  by  a  member,  unlefs  he  is  within  twenty  miles 
of  the  poft-town  from  which  it  is  to  be  fent  on  the  day,  or  the  day 
before  the  day,  on  which  it  is  put  into  the  poft-office.  And  no 
member  (hall  fend  more  than  ten,  or  receive  more  than  fifteen  let- 
ters in  one  day,  free  from  poftage.  Single  letters  fent  and  re- 
ceived by  the  non-commiHioned  officers  and  private  men  in  the  navy 
and  army,  under  certain  reflndlions,  (hall  be  fubjed  only  to  the 
poibige  of  one  penny  each. 

(31 )  It  was  deternuned  fo  long  ago  as  the  13  W.  III.  by  three 
of  the  judges  of  the  court  of  King's  Bench,  though  contrary  to 

the 
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V,  A  FIFTH  branch  of  the  perpetual  revenue  confifts  in 
the  ftamp  duties,  which  are  a  tax  impofed  upon  all  parch- 
ment and  paper,  whereon  any  legal  proceedings,  or  private  in<« 
Rrun^ents  of  almoft  any  nature  whatfoever,  are  written ;  and 
nlfo  upon  licenfes  for  retailbg  wines,  letting  horfes  to  hire, 
and  for  certain  other  purpofes ;  and  upon  all  almanacks^ 
news-papersy  advertifements,  cards,  dice, .  and  pamphlets 
containing  lefs  than  fix  fheets  of  paper.  Thefe  impofts  are 
Tcry  various,  according  to  the  nature  of  the  thing  ilamped. 


the  pertinacious  opinion  of  lord  C  J.  Holt,  that  no  a£Uon  could 
be  maintained  againft  the  poftmafter-general,  for  the  lofs  of  bills 
or  articles  fent  in  letters  by  the  poll,  i  LJ.  Raym.  646.  Cemyru. 
10O9  &c.  A  iimilar  a6Hon  was  brought  againft  lord  le  Defpencer 
and  Mr.  Carteret,  poftmafters-general,  in  1778,  to  recover  a  bank- 
note of  100/.  which  had  been  fent  by  the  poll  and  was  loft.  Lord 
Mansfield  delivered  the  opinion  of  the  court,  and  proved,  with 
fuch  perfpicuity  and  ability,  that  there  was  no  refemblance  or 
analogy  between  the  poftmafters  and  a  matter  carrier,  and  that 
no  a£Uon  for  any  lofs  in  the  poft-ofSce  could  be  brought  againft 
any  perfon,  except  him  by  whofe  a6lual  negligence  the  lofs  ac« 
cnied,  that  this  point  feems  as  fully  eftabUfhcd,  as  if  it  had  been 
declared  by  the  full  authority  of  parliament.  Cowp.  754. 

For  this  reafon  it  is  recommended,  by  the  fecretary  of  the  poft- 
office,  to  cut  bank-notes,  and  to  fend  one  half  at  a  time*  This  is 
the  only  fafe  mode  of  fending  bank-notes,  as  the  bank  would 
never  pay  the  holder  of  that  half  which  had  been  fraudulently 
obtained. 

Many  attempts  have  been  made  by  poftmafters  in  country 
towns,  to  charge  a  halfpenny  or  a  penny  a  letter  upon  delivery  at 
the  houfes  in  the  town  above  the  parliamentary  rates,  under  pre* 
tence  that  they  were  not  obliged  to  carry  the  letters  out  of  the 
'  office  gratis ;  but  it  has  been  repeatedly  decided,  that  fuch  a  de« 
mand  is  illegal,  and  that  they  are  bound  to  deliver  the  letters  to 
the  inhabitants  within  the  ufual  and  eftabliflied  limits  of  the  town, 
without  any  addition  to  the  rate  of  poftage.  5  Burr.  2709.  2  £!• 
Ref.  906.     Cowp.  182. 

£  e  ^  riiing 
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rifing  gradually  from  a  penny  to  ten  pounds.  This  b  alfo  a 
tax,  which  though  in  fome  inftances  it  may  be  heavily  felt,  by 
greatly  increafing  the  expence  of  all  mercantile  as  well  as  Icgd 
proceedings,  yet  (if  moderately  impofed)  is  of  fenrice  to  the 

[  324  3  public  in  general,  by  authenticating  inftruments,  and  render- 
ing it  much  more  difficult  than  formerly  to  forge  deeds  of  any 
ftanding ;  fince,  as  the  officers  of  this  branch  of  the  rerenne 
vary  their  ftamps  frequently,  by  marks  perceptible  to  none  bat 
themfelves,  a  man  that  would  forge  a  deed  of  king  Wtlliam't 
time,  mud  know  and  be  able  to  counterfeit  the  ftamp  of  that 
date  alfo.  In  France  and  fome  other  countries  the  duty  is 
laid  on  the  contraQ  itfelf,  not  on  the  inftrument  in  which  it 
is  contained;  (as,  with  us  too,  befides  the  ftamps  on  the  in« 
•  dentures,  a  tax  is  laid  by  ftatute  8  Ann.  c.  9.  of  6  J«  in  the 

pound,  upon  every  apprentice-fee,  if  it  be  50  /.  or  under ;  and 
I  /•  in  the  pound,  if  it  be  a  greater  fum,)  but  this  tends  to  draw 

^  the  fubje£k  into  a  thoufand  nice  diC^uiGtions  and  difpQtescon* 

ceming  the  ri^ture  of  his  contrad,  and  whether  taxable  or 
not  s  in  which  the  farmers  of  the  revenue  are  fure  to  have 
the  advantage^  (32).  Our  general  method  anfwers  the 
purpofes  of  the  ftate  as  well,  and  confults  the  eafe  of  the 
fubjcd  much  better.  The  firft  inftitution  of  the  ftamp 
duties  was  by  ftatute  5  &  6  W.  &  M.  c.  2i«  and  they  have 
fince  in  many  inftances  been  increafed  to  ten  times  their 
original  amount  (33). 

*  Sp.  oi  L.  b.  iiij.  c«  9« 


(32  )  It  is  confidered  a  rule  of  conftrtifb'on  of  revenue  ads,  in 
ambiguous  cafes,  to  lean  in  favour  of  the  revenue.  This  rule  it 
agreeable  to  good  policy  and  the  pubUc  interefls ;  but,  beyond 
that,  which  may  be  regarded  as  eftablilhed  bw,  no  one  can  ever  be 
faid  to  have  an  undue  advantage  in  our  courts. 

(33)  And  perhaps  by  t^n  diifeFentadls  of  parliament.  Iti8cer.t 
tainly  true,  that  the  items  of  feven  diiFerent  long  ftatutes  muft  be 
picked  out  and  fumfened  up,  to  produce  the  prefent  ftamp  duty 
lipon  an  indenture,  leafe,  or  boncL    One  cannot  but  exprefs  fur« 

prife^ 
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VI.  A  SIXTH  branch  is  die  duty  upon  houfes  and  win- 
dows. As  early  as  the  conqueil  mention  is  made  in  domef- 
day  book  of  fumage  or  fuage,  vulgarly  called  fmoke  farthings^ 
which  were  paid  by  cuftom  to  the  king  for  every  chimney 
in  the  houfe.  And  we  read  that  Edward  the  black  prince, 
(foon  after  his  fuccefles  in  France,)  in  imitation  of  the  Eng« 
lifii  cuftom,  impofcd  a  tax  of  a  florin  upon  every  hearth  in 
hb  French  dominions  ^  But  the  firft  parliamentary  efta* 
bliihmeiit  of  it  in  England  was  by  ftatute  13  &  14  Car.  IL 
c.  10.  whereby  an  hereditary  revenue  of  2  /.  for  every  hearth, 
in  all  houfes  paying  to  church  and  poor,  was  granted  to  the 
king  ,for  ever.  And,  by  fubfequent  ftatutes  for  the  more 
regular  aflefTment  of  this  tax,  the  con  ft  able  and  two  other 
fttbftantial  inhabitants  of  the  parifh,  to  be  appointed  yearly, 
(or  the  furveyor,  appointed  by  the  crown,  together  with 
fuch  conftable  or  other  public  officer,)  were,  once  in  every 
year,  empowered  to  view  the  infide  of  every  houfe  in  the  pa*  [  325  jj 
rifli.  But,  upon  the  revolution,  by  ftatute  i  W.  &  M.  ft.  i. 
c.  10.  hearth-money  was  declared  to  be  ^*  not  only  a  great 
^*  opprcilion  to  the  poorer  fort,  but  a  badge  of  ilavery  upon 
^*  the  whole  people,  expofing  every  man's  houfe  to  be  en- 
^*  tered  into,  and  fearched  at  pleafure,  by  perfons  unknown 

f  Mod.  Ua.  Hift.  xxiik  463.  Spelm.  GloC  tit,  Fuagt, 
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pnfe»  that  each  new  iUmp-ad  has  not  confolidated  the  duties  im* 
pofed  upon  the  refpef^ive  articles  by  former  ftatutes.  When  a 
deed  or  inftrument  is  produced  in  court,'  no  one  can  fay  whether 
it  18  duly  ftamped  or  not,  hut  by  colledUng  together,  with  a  great 
probability  of  an  error,  all  the  duties  which  lie  difperfed  in  the 
various  ftamp-a^is  prior  to  it's  date. 

If  each  ftamp-ad  declared  the  whole  amount  of  the  Samp  at  the 
time,  it  would  prevent  much  confuflon  ^nd  vexation  in  a  fubjed 
of  the  higheft  importance.  But  till  this  plan  is  adopted  by  ihm 
legiflature,  Dr.  Bum,  in  the  title  StamfSj  vrSi^  be  our  reiidiei^  il 
QOt  Our  fur^i  {^de» ' 
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^<  to  him  I  and  -therefore,  to  ere£l  a  lading  monument  of 
^*  their  majeftics  goodnefs  in  every  houfe  in  the  kingdom, 
^*  the  duty  of  hearth-money  was  taken  away  and  aboliflied.'' 
This  monument  of  goodnefs  remains  among  us  to  this  day  : 
but  the  profpe^i  of  it  was  fomewhat  darkened,  when  in  fix 
years  afterwards  by  ftatute  7  W.  III.  c.  i8.  a  tax  was  laid 
upon  all  houfes  (except  cottages)  of  2  /.  now  advanced.to  3  x. 
per  annum,  and  a  tax  alfo  upon  all  windows,  if  they  exceed- 
ed nine,  in  fuch  houfe.  Which  rates  have  beea  from  time 
to  time  '  varied,  being  now  extended  to  all  windows  exceed- 
ing fix  ;  and  power  is  given  to  furveyors,  appointed  by  the 
erown,  to  infpe£l  the  outfide  of  houfes,  and  alfo  to  pafs 
through  any  houfe  two  days  in  the  year,  into  any  court  or 
yard,  to  infpefl  the  windows  there.  A  new  duty  from  6d» 
txi'is.  in  the  pound  was  alfo  impofed  by  ftatutes  18 
Geo.  III.  c.  26.  and  19  Geo.  III.  c.  59.  on  every  dwell- 
ing-houfe  inhabited,  together  with  the  offices  and  gardens 
therewith  occupied :  which  duty,  as  well  as  the  former, 
is  under  the  diredion  of  the  commifiioners  of  the  land- 
tax  (34). 

Vn.  The  feventh  branch  of  the  extraordinary  perpetual 
revenue  is  a  duty  of  21  /.  per  annum  for  every  male  fervant 
retained  or  employed  in  the  feveral  capacities  fpecifically 
mentioned  in  the  z€t  of  parliament,  and  which  almoft* 
an\ount  to  an  univerfality,^  except  fuch  as  are  employed  in 
hulbandry,  trade,  or  manufa£tures.  This  was  impofed  by 
ilatute  1 7  Geo.  III.  c.  39.  amended  by  1 9  Geo.  III.  c.  59. 

t  Sttt*  20  Geo.  II.  c.  3.  31  Geo.  II.  c«  si.  a  Geo.  III.  c  8.  6  Ceo.  III.  c.  38. 

(34}  The  tax  upon  windows  has  been  much  increafed  by  the 
commutation  ad  the  24  Geo.  III.  feff.  2.  c.  38.  and  by  the 
ff  Geo.  III.  \c.  105.  befidcs  a  general  addition  of  20  per  ceni, 
upon  the  grofs  amount. 

See  thefubjeft  particularly  ftated  in  Bum,  tit.  Houfe* 

and 


r 
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and  18  under  the  management  of  the  eommiffioners  of  the 
land  and  window* tax  (35). 

VIIL  An  eighth  branch  is  the  duty  arifing  from  llcenfes 
to  hackney  coaches  and  chairs  in  London^  and  the  parts  ad- 
jacent. In  1654  two  hundred  hackney  coaches  were  allowed 
within  London^  Weftminfter,  and  fix  miles  round,  under  the 

'  direAion  of  the  court  of  aldermen  K  By  ftatute  13  &  14 
Can  II.  c.  2.  four  hundred  were  licenfed ;  and  the  money 
arifing  thereby  was  applied  to  repairing  the  ftreets  '•  This 
number  was  increafed  to  feven  hundred  by  ftatute  5  W.  & 
M.  c.  22.  and  the  duties  vefted  in  the  crown  :  and  by  the 
ftatute  9  Ann.  c.  23*  and  other  fubfequent  ftatutes  for  their 
gOTemmentj,  there  are  now  a  thoufand  licenfed  coaches 
and  four  hundred  chairs.  This  revenue  is  governed  by 
commiflioners  of  it's  own,  and  is,  in  truth,  a  benefit  to  the 
fubje£t ;  as  the  expence  of  it  is  felt  by  no  individual,  and 

.  it's  neceflary  regulations  have  eftabliflied  a  competent  jurif-  [  326  ] 
diAion,  whereby  a  very  rcfradlory  race  of  men  may  be  kept 
in  fome  tolerable  order  (36}. 

IX.  The  ninth  and  laft  branch  of  the  king's  extraordi- 
nary perpetual  revenue  is  the  duty  upon  offices  and  penfiohs; 
confifting  in  an  annual  payment  of  1  /•  in  the  pound  (over 
and.above  all  other  duties  ^)  out  of  all  falaries,  fees,  and  per- 

k  ScobdI.  313.  15.7  Ged.ni.  c.  44.  10  Geo.  III.  C.44» 

'  Com.Joarn.  14  Feb.  1661.  11  Geo.III.  c.  24.28.  11  Geo, III.  c. 49. 

j  10  Aon.  c  19.  §  1 58. 1  a  Geo.  I.e.         ^  PrcTious  to  thiiy  a  deduAion  of  6  J» 

in 

(35)  ^y  ^^  "^5  G<^o.  III.  c.  43.  the  former  taxes  upon  fcrvants 
were  repealed,  and  fr^fh  duties  were  impofed.  Thefe  have  fince 
been  increafed  by  the  ^7  Geo.  III.  c.  107.  For  a  paTticuUpr 
ftatement ;  fee  Bum. 

(36)  In  the  year  1770  one  thoufand  hackney  coaches  were 
licenfed,  for  each  of  which  the  proprietors  paid  a  tax  of  5  /•  a 
week ;  by  the  24  Geo^  III.  feff.  2.  c.  27.  that  duty  was  doubled ; 
fo  from  this  article  government  derives  a  revenue  of  26,000/.  a 
year.  In  confequence  of  fo  great  an  increafe  in  the  duty  upon 
them,  the  fiu-es  were  altered  by  26  Geo.  III.  c.  7.  by  which  Utiir 
tute,  explained  by  the  32  Geo.  III.  c.  47.  the  prefent  fisres  wsre 
eftabliflied.    See  Sum,  tit.  Hackwy  Coofkes^ 
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quifites,  of  offices  and  penfions  payable  by  the  crown,  ex« 
ceeding  the  value  of  loo  /.  per  annum*  This  highly  popular 
taxation  was  impofed  by  (latute  31  Geo.  II.  c«  22*  and  is  un- 
der the  direAion  of  the  commiffioner^  of  the  land  tax« 

•The  clear  net  produce  of  thefe  feveral  branches  of  the 
revenue,  after  all  charges  of  colkfling"  and  management 
paid,  amounts  at  prefent  annually  to  about  feven  millions 
^nd  three  quarters  fterling ;  befides  more  than  two  millions 
and  a  quarter  raifed  by  the  land  and  malt  tax  (37).     How 


in  the  pound  was  charged  op  «1|  penfipnt 
and  annuities,  and  all  falaries,  Ares,  and 
wages  of  all  offices  of  profit  granted  bj 
or  derif  ed  fron  (he  prpwn  ;  in  o:der  to 
pay  the  iotereft  at  the  rate  of  thiee  ftr 
Cent*  on  one  najilioo,  which  was  raifed 


f^j  difcliarging  the  debts  of  the  ciTil  lift 
by  ftatutes  7  Geo.  I.  ft.  i.  c  27-  ix 
Geo.  I.  G,  17.  ftnd  la  Geo.  I.  c.  a. 
This  million^  being  charged  00  this 
particuUr  fund,  is  not  coofid^ed  u  any 
part  of  the  national  debt. 


(37)  Since  thi?  was  written  by  the  author,  that  fum  has  been 
greatly  augmented ;  for  the  following  is  a  view  of  the  revenues  of 
Ihe  Britifh  empire  for  tjie  year  1796,  taken  from  the  Foiirth  Re- 
port of  the  committee  on  finance  in  1 797  : 


Cuftoms  ? 

(xcife 

Land  and  Afleflcd  taz^ 

Stamps 

Salt 

Hackney  coaches 

HawJcersand  Pedl^ . 


Pofl-Ofiice 

6d,  on  the  /.  00  rpnfions 

It.  on  the  ^,  OR  falaries 

Setsurrs*  • 

/Arrears  of  tazeS| 

fees  colleQed  from  ceguUted 

offices  in  the  exchequer      - 
Sundry  fmali  fuips 
Compofitipn  by  the   B^nk  of 

England  in  iieu  of  ftamps  - 
Produce  of  the  lottery  1796, 

c«clu|ive  of  priaes 


Grofs 
Receipt. 


Pri^backsy 
Repay  men  tSy 
Allowances, 
and  Boun- 
ties. 


£■ 

io»960y4i5 

1,904,09a 

454»378 
26,146 

7,88  X 


»»457»35» 

3«»'75 
16,984 


Charges  of 
Manage- 
flient. 


a3i3c6,7i8 


*7«»75« 


2,812,4^1 


Net  Produce 

of  the 

Refenuet. 


391,061 
504*9 14 

H^»553 
92,941 

3»>994 
2,256 

2,806 


>>i74»5a5 


14,000 


4.533>489 

9»»55>57l 
3»4a3,34o 

»777»»976 

405,ucQ 

23,890 

5*075 


'9i3»9»74» 

534*469 

'  46i5»5 
29*643 
ic,28s 

»»996 

6o,coo 
1,609 

22,000 
*64,75i 


10,287,017 

And 
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thefe  immeofe  fums  are  appropriated^  is  next  to  be  conGdered« 
And  this  is^  firft  and  principally^  to  the  payment  of  the  in« 
tereft  of  the  national  debt. 

In  order  to  take  a  clear  and  comprehenfive  view  of  the  na« 
ture  of  this  national  debt,  ii  muft  firft  be  premifed,  that  after 
the  revolutioni  when  our  new  connexions  with  Europe  in- 
troduced a  new  fyflte m  of  foreign  politics^  the  expences  of  the 
nation,  not  only  in  fettling  the  new  eftablifliment,  but  ia 
maintaining  long  wars,  as  principals,  on  th(!  continent,  for  the 
fecurity  of  the  Dutch  barrier,  reducing  the  French  monar- 
chy,  fettling  the  SpaniQi  fiicceflion,  fupporting  the  houfe  of 
Auftria,  maintaining  the  liberties  of  the  Germanic  body,  and 
other  purpofcs,  increafed  to  an  unufual  degree :  infomuch 
that  it  was  not  thought  advifable  to  raife  all  the  expenfes  of 
any  one  year  by  taxes  to  be  levied  within  that  year,  left  the 
unaccuftomed  weight  of  them  ihould  create  murmurs  among 
the  people.     It  was  therefore  the  policy  of  the  times  to  and- 
cipate  the  revenues  of  their  pofterity,  by  borrowing  immenfe 
fums  for  the  current  fervice  of  the  ftate,  and  to  lay  no  more 
taxes  upon  the  fiibjed  than  would  fuffice  to  pay  the  annual 
intereft  of  the  fums  fo  borrowed :  by  this  means  converting 
the  principal  debt  into  a  new  fpecies  of  property,  transferable  [  327  J 
from  one  man  to  another  at  any  time  and  in  any  quantity. 
A  fyftem  which  feems  to  have  had  it's  original  in  the  ftate  of 
Florence,  ^.  D.  1344:  which  government  then  owed  about 
60000/.  fterling:  and,  being  unable  to  pay  it,  formed  the 
principal  into  an  aggregate  fum,  called  metaphorically  a  mount 
QT  bankf  the  (hares  whereof  were  transferable  like  our  (locks, 
with  intereft  at  ^per  cfntf  the  prices  varying  according  to  the 
exigencies  of  the  ftate '.  This  policy  of  the  £ngli(h  parliament 

'  pro  tempore^  frofp*t  ^^  eommodo,  mmntKr  eorum  fret'atm  ataue  augejcit,     Axp* 
00.    $ee  Mod.  Un.  Hift.  ixxvl.  ii6f 


And  after  paying  the  expences  of  the  civil  government  in  Scot-* 
land,  bounties  for  national  objeds,  and  other  grants,  there  waspai4 
into  the  exchequer  199010^.3^ /• 

laid 


3^7  ^*^  Rights  Book  I. 

laid  the  foundation  of  what  is  called  the  national  debt:  for  a 
few  long  annuiticB  created  in  the  reign  of  Charles  II,  will  hard- 
ly deferve  that  name.  And  the  example  then  fet  has  beenfo 
clofely  followed  during  the  long  wars  in  the  reign  of  queen 
Anne,  and  fince,  that  the  capital  of  the  national  debt  (funded 
and  unfunded)  amounted  at  the  clofe  of  the  fcflion  in  June 
1 777,  to  about  an  hundred  and  thirty-fix  millions  (38):  to  pay 


(38)Thenationaldebtin  1755,7  £•  £• 

previous  to  the  French  war,  was  ^72*289*000;  Intcreft  2,654,000 

In  January  1776,  before  the  7 
American  war,  it  was  ^  123.964.eooj  drtto  4.4".ocx> 

In  1 786,preTious  to  which  the"^ 
wholedebtofthelaftwarwasnot>239,i54»ooo;  ditto  9,275,000 
funded,  it  was  j 

Ste  a  Brief  Examittatitm  info  tie  StaU  of  the  Revenue. 

But  the  feledl*  committee  on  finance,  in  March  I797f  report- 
ed that  the  total  amount  of  the  public  debts,  on  the  5th  of  Jan. 
1793,  in  funded  capital,  was  •*  £•  238,231,248 

The  annual  intereft  and  charge  of  management  amounted  then 
to  -  .  -  £-  9>325>^^ 

The  public  funded  debt  upon  the  5th  of  January  1797  was 

£.  327,071,370 

The  annualintereft  and  charge  of  that  debt  was  12,507,489 

The  annual  fum  appropriated  for  it's  reduction  '>9239i54 

The  total  annual  charge  of  the  public  debt,  on  ' 

the5thof  January  1797  -  -        ;C»  H»430>^43 

But  in  the  above  total  is  not  ihcluded  the  amount  of  ftock 
created  by  funding  certain  navy,  vidualling,  tranfport,  and  ex- 
chequer bills  in  the  courfeof  the  feflion,  nor  by  the  loan  qf  18 
millions  for  the  year  1797,  amounting  together  to     ;^' 41 ,825,744 

The  annual  intereft  and  charge  of  which  fum  is  1,732,992  14    o 
The  annual  fum  appropriated  for  it's  redu^^ion     418,257     7     O 

/"•  2,151,250    1    o 

See  Firjl  Report^f.  5, 6, 7.  #  "^ 
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the  intereft  of  which,  together  with  certain  annuities  for  liyes 
and  years,  and  the  charges  of  management  (39)/  amounting 
annually  to  upwards  of  four  millions  and  three  quarters,  the 
extraordinary  revenues  juft  now  enumerated  (excepting  only 
the  land-tax  and  annual  malt-tax)  are  in  the  firft  place  mort- 
gaged, and  made  perpetual  by  parliament.  Perpetual,  I  fay; 
but  ftill  redeemable  by  the  fame  authority  that  impofed  them :  ' 
which,  if  it  at  any  time  can  pay  off  the  capital,  will  aboliih 
thofe  taxes  which  are  raifed  to  difcharge  the  intereft. 

Bt  this  means  the  quantity  of  property  in  the  kingdom  is. 
greatly  increafed  in  idea,  compared  with  former  times :  yet^ 
if  we  coolly  coniider  it,  not  at  all  increafed  in  reality.  Vft 
may  boaft  of  large  fortunes,  and  quantities  of  money  in  the 
funds.  But  where  does  this  money  exift  ?  It  exifts  only  ia 
name,  in  paper,  in  public  faith,  in  parliamentary  fecurity : 
and  that  is  undoubtedly  fufficient  for  the  creditors  of  the  pub* 
lie  to  rely  on.  But  then  whatis  the  pledge,  which  the  pub- 
lic faith  has  pawned  for  the  fecurity  of  thefe  debts?  The  landy 
the  trade,  and  the  perfonal  induftry  of  the  fubjedi }  from 
which  the  money  muft  arife  that  fupplies  the  feveral  taxes. 
In  thefe  therefore,  and  thefe  only,  the  property  of  the  public 
creditors  does  really  and  intriniically  exift :  and-of  courfe  the  f  ^28  1 
land,  the  trade,  and  the  perfonal  induftry  of  individuals,  are 
diminifhed  in  their  true  value  juft  fo  much  as  they  are  pledged 
to  anfwer.   If  A's  income  amounts  to  1 00  A  per  annum  j  and 


By  35  Geo.  III.  c.  93.  proviiion  was  made  for  guaranteeing  the 
payment  of  the  dividends  on  a  loan  to  the  Emperor  of  4,600,000/. 
under  the  authority  of  which  ftatute  there  has  been  created  in  capi« 
Ul  ftock  3  per  cents.  -  -  /*-3»^33»333   ^   ^ 

And  in  annuities  for  25 years  from  ift  May  1794;^. 2 30,000   o   o 
See  Fir/i  Report y  /.  8. 

(39)  The  number  of  ofBcers  employed  in  coIle6ling  this  vaA  re* 
veAue,  Sir  John  Sinclair  eftimates  at  12,500.     3  Part,  157, 
In  France  the  vevenuc  officers  amount  to  250,000.    Ih.  156. 

he 
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he  is  fo  far  indebted  to  By.  that  be  pays  him  50  /.  per  annum 
for  his  intereft ;  one  half  of  the  value  of  A's  property  is  trans- 
ferred to  B  the  creditor.  The  creditor's  property  exifts  in 
the  demand  which  he  has  upon  the  debtor,  and  no  where  elfe; 
and  the  debtor  is  only  a  truftee  to  his  creditor  for  one  half  of 
the  value  of  his  income.  In  fliort,  the  property  of  a  credi- 
tor of  the  public  confifts  in  a  certain  portion-  of  the  national 
taxes:  by  how  much  therefore  he  is  the  richer,  by  fo  much 
the  nation,  which  pays  thefe  taxes,  is  the  poorer  (40}. 


(40)  It  is  a  very  erroneocn  notion  indeed  to  fuppofe,  that  the 
property  of  the  kingdom  is  increafed  by  national  debts,  contra^- 
cd  in  confequence  of  the  expences  of  war.  On  the  contrary, 
the  princ^al  of  the  debt  is  the  exad  amount  of  the  property 
which  the  nation  has  lofl  from  it's  capital  for  ever.  The  Amcrip 
can  war  cod  the  nation  116  millions  fterling,  and  the  elFed  is  pre* 
.  cifely  the  fame  as  if  fo  much  of  it's  wealth  and  treafure  in  com, 
cattle,  cloth,  ammunition,  coin,  &c.  had  been  collected  together, 
and  thrown  into  the  fea,  befides  the  lofs  accruing  from  the  deftruc« 
tiop  of  many  of  it's  moft  produdliTe  hands.  When  ihis  property 
Is  coofumed,  it  never  can  be  retrieved,  though  ipduftry  and  care 
nay  acquire  and  accumulate  new  ftores.  Such  a  fnpply,  by  no 
mode  of  taxation  that  has  yet  been  devifed,  could  be  colle^led  at 
oQce^  without  exhaufUng  the  patience  and  endurance  of  the  peo* 
pie.  But  by  the  method  of  funding,  the  fubje^ls  are  induced  to 
fuppofc,  that  their  fuffering  confifts  only  in  the  payment  of  the 
yearly  intereft  of  this  immenfe  wafte.  The  ruin  is  completed  be- 
fore  the  intereft  commences,  for  that  is  paid  by  the  nation  to  the 
nation,  and  returns  back  to  it's  former  chaqnel  and  CYrcuIation  ; 
like  the  balls  in  a  tennis  court,  however  th^y  may  be  toffcd  from 
one  fide  to  the  other,  their  fum  and  quantity,  within  the  court, 
continue  the  fame.  The  extravagance  of  individuals  naturally 
fuggefted  the  fyftem  of  funding  public  debXs.  When  a  man  cannot 
fatisfy  the  immediate  demands  of  his  creditor,  it  is  an  obvious  ex"» 
pedient  to  give  him  a  promiflbry  note,  to  pay  him  at  a  future  day, 
with  intereil  for  the  time  ;  and  if  this  is  an  ailignable  note,  fo  that 
the  creditor  may  be  enabled  to  perfuade  another  to  advance  him 
the  principal  and  to  ftand  in  his  place, it  is  exaAly  fimflar  to  the  debta 
or  fecurities  of  government,  except  that,  in  gcnerali  they  are  noi^ 

payable 
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The  only  advantage,  that  can  refult  to  a  nation  from  pub- 
Uc  debts,  is  the  increafe  of  circulation  by  multiplying  the 
cafli  of  the  kingdom,  and  creating  a  new  fpecies  of  cur* 
rcncy,  affignable  at  any  time  and  in  any  quantity ;  alway$ 
therefore  ready  to  be  employed  in  any  beneficial  undertakings 
by  means  of  this  it's  transferable  quality;  and  yet  producing 
lonfe  profit  even  when  it  lies  idle  and  unemployed*  A  certain 
proportion  of  debt  feems  therefore  to  be  highly  ufeful  to  a 
trading  people ;  but  what  that  proportion  is,  it  is  not  for  me 
to  determine.  Thus  much  is  indifputably  certain,  that  the 
prefent  magnitude  of  our  national  incumbrances  very  far  ex« 
ceeds  all  calculations  of  commercial  benefit,  and  is  produ&ive 


payable  at  any  definite  time.  All  debts,  when  no  effe£b  remain, both 
in  public  and  private,  are  certain  evidence  of  the  walle  and  confump- 
tion  of  fo  much  property  ,which  nothing  can  reftore,  though  frugality 
and  induftry  may  dleviate  the  future  confequences.  When  a  debt 
is  contraftcd,  a  man  is  not  richer  for  paying  it ;  if  he  owes  one 
hundred  pounds,  and  pays  interell  for  it,  he  is  in  no  degree  richer 
by  calling  in  one  hundred  pounds  from  which  he  receives  the  fame 
intereft,  and  therewith  difcharges  the  debt ;  but  probably,  if  he 
does  fo,  he  will  feel  himfelf  more  comfortable  and  independent, 
and  will  find  his  credit  higher,  if  his  occafions  fliould  oblige  him 
to  borrow  in  future.  So  it  is  with  governments;  when  the  debt  is 
contraded,  and  the  money  fpent,  the  mlfchief  is  done,  the  dif- 
charge  of  the  debt  can  add  nothing  (or  little  comparatively)  im- 
mediately to  the  (lock  or  capital  of  the  nation.  But  yet  thefe  im- 
portant confequences  may  be  expelled  from  it ;  viz.  from  the  abo- 
lition of  taxes  upon  candles,  foap,  fait,  beer,  and  upon  a  melancholy 
catalogue  of  the  necefTary  articles  of  life,  taxes  which  take  fxt>m 
thofe  who  have  nothing  to  fpare,  the  price  of  labour  would  be  lower- 
ed, manufadures  would  fiourifh  with  renewed  vigour,  the  minds  of 
the  people  would  be  cheered,  and  the  nation  would  again  have  credit 
and  fpirit  to  meet  it's  mofl  formidable  enemies,  and  to  repel  and 
refent  both  injury  and  infult.  All  the  nations  of  Europe  have  learnt 
from  Tuch  dear-bought  experience,  that  poverty  and  mifery  are 
the  inevitable  confequences  of  war,  as  to  give  us  reafon  to  hope, 
that  the  lives  and  property  of  mankind  will  not,  in  future,  be  dif- 
iCpated  with  the  profufion  and  wantonnefs  of  former  times. 

of 
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of  the  greatcll  incoriTenicnces*  For,  firft,  the  enormous 
taxes,  that  are  raifed  upon  the  neceflaries  of  life  for  the  pay- 
ment of  the  intercft  of  this  debt,  are  a  hurt  both  to  trade  and 
manufaflures,  by  raifmg  the  price  as  well  of  the  artificer's 
fubfiftence,  as  of  the  raw  material,  and  of  courfe,  in  a  much 
greater  proportion,  the  price  of  the  commodity  itfelf .  Nay, 
the  very  increafe  of  paper-circulation  itfelf,  when  extended 
beyond  what  is  requifite  for  commerce  or  foreign  exchange, 
has  a  natural  tendency  to  increafe  the  price  of  provifions  as 
well  as  of  all  other  merchandize.  For,  as  it's  tStO,  is  to 
multiply  the  ca(h  of  the  kingdom,  and  this  to  fuch  an  extent 
that  much  mud  remain  unemployed,  that  ca(h  (which  is  the 
C  329  ]  univerfal  meafure  of  the  xefpcftive  values  of  all  other  commo- 
*  dities)  muft  neceflarily  fink  in  it*s  own  value™,  and  every 

thing  grow  comparatively  dearer.  Secondly,  if  part  of  this 
debt  be  owing  to  foreigners,  either  they  draw  out  of  the  king- 
dom  annually  a  confiderable  quantity  of  fpecie  for  the  intereft  ; 
or  elfe  it  is  made  an  argument  to  grant  them  unreafonable 
privileges,  in  order  to  induce  them  to  refide  here.  Thirdly, 
if  the  whole  be  owing  to  fubjed^s  only,  it  is  then  charging 
ihe  a£iive  and  induftrious  fubje£^,  who  pays  his  (hare  of  the 
taxes,  to  maintain  the  indolent  and  idle  creditor  who  receives 
them.  Lailly,  and  principally,  it  weakens  the  internal  ftrength 
of  a  ftate,  by  anticipating  thofe  refources  which  (hould  be  rc- 
fcrved  to  defend  it  in  cafe  of  ncceffity  (41).    The  intereft  wc 

»  See  page  ^tyS. 


.  (41 )  The  lafl  is  certainly  a  feTious  and  unanfwerable  obje€don 
to  the  increafe  of  the  national  debt ;  but  the  three  firft  obje^ont 
made  by  the  learned  Judge  do  not  fecm  to  be  very  fatisfa^iory* 
It  is  not  clear  that  it  is  an  evil,  that  things  ihould  grow  nominally 
dear  in  proportion  to  the  increafe  of  fpecie,  or  the  medium  of 
commerce  ;  for  they  will  ftill  retain  their  relative,  or  compartive 
values  with  each  other.  Dr.  Adam  Smith  has  ably  (hewn  the  be- 
nefit which  a  country  derives,  from  fubftituting  any  cheap  article 
for  gold  and  filver»  The  confequence  is,  that  the  precious  metals 
do  not  become  of  lefs  value ;  or  if  fo,  it  is  but  in  a  fmall  degree  $ 

.  but 
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now  pay  for  our  debts  would  be  nearly  fufiicient  to  maintaia 
any  war,  that  any  national  motives  could  require*  And  if  our 
anceftors  in  king  William's  time  had  annually  paid,  fo  long 
as  their  exigencies  laded,  even  a  lefs  fum  than  we  now  an«- 
nually  raife  upon  their  accounts,  they  would  in  the  time  of 
war  have  borne  no  greater  burdens,  than  they  have  bequeathed 
to  and  fettled  upon  their  pofterity  in  time  of  peace ;  and 
might  have  been  eafed  the  inftant  the  exigence  was  over. 

The  refpe£live  produces  of  the  feveral  taxes  before- men- 
tioned were  originally  feparate  and  di(lin£t  funds ;  being  (ie- 
curities  for  the  fums  advanced  on  each  feveral  tax,  and  for 
them  only.  But  at  lad  it  became  neceflary,  in  order  to  avoid 
confufion,  as  they  multiplied  yearly,  to  reduce  the  number 
of  thefe  feparate  funds,  by  uniting  and  blending  them  toge* 


but  they  arc  carried  to  a  foreign  market,  and  bring  back  an  in- 
creafe  of  capital  to  the  country.  If  one  million  pounds  worth  of 
paper,  or  ihells,  would  anfwer  as  well  to  fettle  accounts,  go  to 
market,  and  would  ferve  all  the  purpofes  of  gold  and  filver,  whilfk 
thefe  prcferved  their  price  abroad ;  and  if  the  coin  of  this  country, 
at  prefent,  amount  to  30  millions,  we  fhould  gain  what  was  equi- 
valent to  29  millions  by  the  fubftitution.  But  the  paper  fecurity, 
created  by  the  national  debt,  is  little  ufed  in  payments,  or  as  a 
medium  of  commerce,  like  bills  of  exchange. 

As  to  the  fecond  objeflion,  foreigners  can  only  take  away  the 
interell  of  money  which  they  have  aftually  brought  into  the  country 
and  which,  it  mufl  be  prefumed,  our  merchants  are  deriving  as  great 
a  benefit  from,  and  probably  much  greater. 

With  regard  to  the  third  objection,  I  cannot  thmk  it  found  dif- 
cretion  ever  to  raife  an  invidious  diftin£tion  between  thofe  who  pay, 
and  thofe  who  receive  the  taxes,  and  to  treat  the  latter  with  con- 
tempt. It  cannot  be  fuppofed  that  property  will  ever  be  accu- 
mulated by  idlenefs  and  indolence ;  and  he  furely  deferves  the  bed 
of  his  country,  who,  in  difpofing  of  the  fruits  of  his  induftry> 
prefers  the  funds  to  any  other  fecurity :  for  without  fuch  confi- 
dence, the  nation  would  foon  be  reduced  to  a  date  of  bankruptcy 
and  ruin. 

6  thcr; 
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ther;  fuperadding  the  faith  of  parliament  for  the  general  fe- 
curity  of  the  whole.  So  that  there  are  now  only  three  capi- 
tal funds  of  any  account,  the  aggregate  fund ^  and  the  general 
fund,  fo  called  from  fuch  union  and  addition;  aad  the Jautb 
fea  fund,  being  the  produce  of  the  taxes  appropriated  to  pay 
riie  intereft  of  fuch  part  of  the  national  debt  as  was  advanced 
by  that  company  and  it's  annuitants*  Whereby  the  feparate 
funds,  which  were  thus  united,  are  become  mutual  fecarities 
for  each  other;  and  the  whole  produce  of  thf m,  thus  aggre- 
gated, liable  to  pay  fuch  intereft  of  annuities  as  were  for- 
r  ^20  1  ^crly  charged  upon  each  diftinA  fund;  the  faith  of  the 
legiflature  being  moreover  engaged  to  fupply  any  cafual 
deficiencies. 

The  cuftoms,  excifes,and  other  taxes,  which  are  to  fupport 
thefe  funds,  depending  on  contingencies,  upon  exports,  im- 
ports, and  confumptions,  mud  neceifariiy  be  of  a  very  uncer- 
tain amount;  but  though  fome  of  them  have  proved  unproduc- 
tive, and  others  deficient,  the  fum  total  hath  always  been  con- 
iiderably  more  than  was  fuScient  to  anfwer  the  charge  upon 
them.  The  furpluiTes  therefore  of  the  three  great  national 
funds,  the  aggregate,  general,  and  fouth  fea  funds,  over  and 
above  the  intereft  and  annuities  charged  upon  them,  are  di- 
re£led  by  ftatute  3  Geo.L  c.  7.  to  be  carried  together,  and  to 
attend  the  difpofition  of  parliament;  and  are  ufually  denomi* 
nated  ^t  Jinking  fund,  becaufe  originally  deftined  to  fink  and 
lower  the  national  debt.  To  this  have  been  (ince  added  many 
other  entire  duties,  granted  in  fubfequent  years;  and  the  an- 
nual intereft  of  the  fums  borrowed  on  their  refpe&ive  credits 
is  charged  on  and  payable  out  of  tlie  produce  of  the  finking 
fund.  However,  the  neat  furpl'ufles  and  faving$,  after  all  de- 
du£iions  paid,  amount  annually  to  a  very  confiderable  fum. 
For  as  the  intereft  on  the  national  debt  has  been  at  feveral 
times  reduced,  (by  the  confent  of  the  proprietors,  who  had 
their  option  either  to  lower  their  intereft  or  be  paid  their  prin- 
cipal) the  favings  from  the  appropriated  revenues  came  at 
length  to  be  extremely  large.    This  finking  fund  is  the  laft 

5  refort 


fdTort  of  the  nation;  it's-oqljr'donieftic  refource  on  \ohich 
muft  chiefly  depend  all  the  hopea  we  can  entertain  of  ever  di£^, 
charging  or  moderating  our  incumbrances*  And  therefore 
the  prudent  and  fteady  application  of  the  large  fums  now 
arifing  from  this  fund,  is  a  point  of  the  utmoft  importance^ 
and  well  worthy  the  ferious  attention  of  parliament ;  which 
was  thereby  enabled^  in  the  year  1765,  to  reduce  above  two 
millions  ilerling  of  the  public  debt :  and  feveral  additional 
millions  in  feveral  fucceeding  years  (41). 

(42)  By  the  26  Geo.  III.  c.  31.  parliament  had  the  wifdom 
and  firmnefs  to  veft  unalicnably  in  commiflioncrs,  the  fum  ot 
1,000,000/.  annually,  for  the  reduftion  of  the  national  debt;  in 
which  a£^  every  poffihle  precautiom  was  taken  that  could  be  devifed, 
for  preventinflT  this  fund  from  being  diverted  at  any  future  timet 
and  for  carrying  to  the  account  of  the  commiflioncrs  for  the  pur- 
pofes  of  the  adt,  the  intercft  of  fuch  (lock  ds  fhould  be  purchafed, 
and  fuch  temporary  annuities  as  (hould  fall  in. 

By  the  33  Geo.  III.  c.  22.  an  additional  grant  of  200,000/.  vr^s 
made  for  the  fame  purpofe^  which  has  fincc  been  annually  renewed. 
And  upon  all  the  money  borrovved  and  funded  during  the  wat  one 
p^r  cenL  is  annually  appropriated  for  it's  reduftion. 

The  following  is  the  ilatement  in  the  Firil  Report  from  the  Seleft 
Committee  on  Finance,  printed  in  March  1797^  p.  26. : 

REDUCTION  OP  PUBLIC  DEBT. 

Your  commirttt  have  further  prc<^eded  to  ftace  an  account  of  the  pr-^grefs  th»t 
has  been  m^de  in  the  rtduAinn  of  the  public  debt  fince  the  5th  of  July  1786,  of 
the  fuios  now  annualij  applicable  thereto,  and  ot'  the  Tu-ther  progrris  which  may 
\e  expt£)ed  to  be  made,  at  far  ai  the  lame  can  be  at  pi  dent  ai'cercalned,  in  the 
fcdu^ion  of  the  debt  now  eziliing 

^  I.  Your  committee  have  great  fatiftradion  upofl  this  fubje£k,  in  contrmplar- 
ing  the  large  means  which  are  now  annually  employed  for  the  redu^tlm  of  the 
public  debt,  and  the  coOliderable  progrefs  whieh  has  been  already  made  tou'arJa 
that  important  end.    . 

The  annual  fum  now  applicable  to  that  purpofe  appear*  ro 
amouAtto  iC' 1>1S9*799    ^    ^ 

Conflftiog  of  the  following  heads* 

<  Charged  upon  the  confolidated  fund  in  1786                    -  £»  i^OO»coo 

Annual  grant               .                 *                ^                   a  aco,co« 

Intel  eft  of  capital  bought                »                *                *  700,016 

Annuities  expired  or  fallen  in             *                 -              -  2i8,3<l 

Amount  of  the  1  /.  /er  etnt.  created  during  the  war         •*  1,341,41 1 


\ 


£'  3.359.759 

The  capital  ftoclc  purehafed  by  fhe  application  tff  the  kwt^A  fums  appears  ta 

have  been,  on  the  i6th  bf  March  1 797  -  -  iC-  i3»334i*<:o 

^  %.  The  further  progrefs  to  be  made  in  the  reduftiw  of  the  d»bt  h^s  bf^n 

calculated,    by  order  of  the  commiflioners,    acccTung  10  the  opetariort  of  fhe 

annual  roilHoni  tne  intere^  of  the  ftock  redeemed  by  ic,  the  amumt  af  expi?el 

nod  unglaimed  annuiricsi  and  an  aiknoal  fum  of  two  hunditd  thjufaod  pouada 

Vol.  I.  F  f  fc\ 
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Bor,  be£m  tay  part  of  die  aggvegate  f«M  (tfcr  fmplvfiM 
vhcoeof  axe  one  of  the  chief  ingrcdientt  that  fpnn  tbc  finliiiif 
hmd)  can  be  applied  to  iliininifli  die  principal  of  the  pvUic 
debt.  It  ftandU  ibongaiged  by  ptrimmait  to  ndie  an  aapnal 
fum  for  the  roahttiiancc  of  the  kixi|f  s  boulhpld  and  die  dvil 
Kft*  For  this  purpofe,  ia  the  late  mgiNi»  the  produce  of  ccr« 
tain  bnadiea  of  the  ezcife  and  cuftooM,  die  poll-office,  the 
doty  on  wine  Ucenlea,  the  rcTenuef  of  the  remaining  cfovn 
la^ds,  the  profits  arifiog  fsom  eonrta  of  juftioe»(  which  articles 
hichide  aii  the  hereditary  rerenaes  of  the  crown,)  and  alfo  a 
dear  annuity  of  1 20,000  L  in  money,  were  fetded  on  the  king^ 
for  life,  for  the  fupport  of  hia  majclly's  houlhpldf  and  the 
honour  and  d^ity  of  the  crown.  And,  as  the  amount  of 
thefe  fereral  branches  was  uncertain,  (though  in  the  laft 
reign  they  were  computed  to  have  fometimes  raifcd  alm<^  a 
million,)  if  they  did  not  arife  annually  to  8oo,oooA  the  par*; 


in  aid  of  thit  fund,  grantrd  by  pariUmenf,  as  applied  tp  the  redu^iao  •f  the 
debt  which  exiScd  before  the  war,  and  cooiidered  as  then  amountiag  to  the  fum 
of  two  hundred  and  forty  miili-ns. 

Thcic  calcoiatkma,  of  courfe,  depend  upon  the  diflcfent  pricaa  at  wUdi  the 
leveral  lloclps  io  which  the  public  debt  confi<ts  may  happen  to  be  purchaied- 

The  earlieft  date,  according  to  thefe  calcalations,  at  which  the  whole  of  the 
debt  that  extftcd  prior  to  1 793»  and  uken  at  two  bundled  and  forty  miUionsy 
would  be  cancelled,  it  33  years,  from  the  firft  of  February  1797  $  and  erea  the 
SDoft  remote  date  at  which  it  would  be  cancdled  does  not  exceed  54  years. 

§  3.  Your  committee  obferre,  that  the  fiid  calculations  relate  only  Co  the  pro« 
grefs  which  will  be  made,  upon  di^ercnt  data,  in  the  reduAlon  of  the  debt  exift- 
irg  before  the  war,  by  the  application  ot  the  funds  provided  for  that  purpofe. 

The  redudion  of  the  debt  which  has  been  incurred  during  the  war,  depends  upoa 
dttferent  confiderations.  The  amuuot  of  the  finking  fund  applicable  thereto,  ]». 
eluding  the  x/.  fer  cent,  on  account  o^'  the  loan  and  bills  funded  in  the  picfeiit 
fcflioo,  amounts  to  -  "  "  *  iC*  i934<>4>K 

Thc-dividend  on  the  ftock  purchafed  iliereby  Is  «  77yo6a 

The  total  amount  of  the  new  finking  fund  was  -  £.  i»4.i  8,479 

The  capital  of  the  new  debt,  to  the  redudioo  of  which  this  fum  is  applicable^ 

if  -  -  -  •  -  iC'i30>6^St^96 

In  order  to  give  the  Houfe  fuUar  information  upon  thisYart  of  the  fuHje^,  yoor 

committee  have  called  for  further  calculations  ^  but  in  the  mean  time  they  think  it 

necefTary  to  obferve,  thit  the  new  finking  fund  appears  to  bear  a  much  larger  pfo- 

portion  to  the  new  debt,  th^nthe  old  finking  fund,  with  it*s  accumolations,  the 

annual  grant  of  two  hundred  thouland  pounds,  and  the  annuities  expired,  does  at  the 

prefenc  moment  to  the  old  debt :  and  that  the  old  finking  fund,  after  reaching  the 

fum  of  four  miUions,  is  00  longer  made  applrcable  by  law  to  the  difdmrge  at  cozn- 

pouiM  interdl  of  what  may  then  remain  of  the  old  debt ;  but  the  opcratkm  of  the 

new  finking  fund  is  to  conUnuc  at  compound  intetcft  till  the  new  debt  ihall  be 

totally  eztinguifhed. 

March  31,  i797« 
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Sametit  engaged  to  malce  up  the  deficiency.    But  his  prefent 

ftiaijcftjr  having,  foon  after  his  acccffion,  fpontancoufly  Ggni- 

fied  his  confent,  that  his  own  hereditary  revenues  might  be  fo 

di^Offed  of  as  might  beft  conduce  to  the  utUlty  and  fatisfac<>. 

tion  of  the  public;  and  having  gracioufly  accepted  the  limited 

Ann  t>f  800,000/.  per  tinnufh  for  the  fupport  of  his  civil  lift; 

the  faid  hereditary  and  other  revenues  were  carried  into  and 

mtit  a  part  of  the  aggregate  fund,  and  the  aggregate  fund 

was  charged  ^  with  the  payment  of  the  whole  annuity  to  the 

crown  of  800,000/.  which,  being  found  infufficient,  was  in- 

creafed  In  1777  to  900,000  /.  per  annum.    Hereby  the  revc- 

imea  themfetves,  being  put  under  the  fame  cate  and  manage- 

itaent  as  the  other  branches  of  the  public  patrimony,  produce 

more  and  are  better  colleded  than  heretofore ;  and  the  public 

is  ftill  n  gainer  of  near  ioo,coo  /.  per  annum  by  this  difmter- 

efted  condud  of  his  majefty.     The  civil  lift,  thus  liquidated, 

together  with  the  four  millions  and  three  quarters,  intereft  of 

the  national  ddit,  and  more  th:>n  two  millions  produced  from  , 

the  finking  fund^make  up  the  feven  millions  and  three  quarters 

fer  annum,  neatntoney,  which  were  before  ftated  to  be  the 

anniKil  produce  of  our  perpetual  t7LTCs\  befides  the  immenfe, 

though  uncertain,  fums  arifingfrom  the  /rnni/j/taiesonland 

and  malt,  but  which,  at  an  average,  may  be  calculated  at  more  [  33a  J 

than  two  millions  and  a  quarter ;  and,  added  to  the  preceding 

fum,  make  the  clear  produce  of  the  taxes  (excluGve  of  the 

charge  of  coUefting)  which  are  raifed  yearly  on  the  people 

of  thia  seuntry,  amount  to  about  ten  millions  fterling  (43). 

The  expenfes  defrayed,  by  the  civil  lift  are  thofe  that  iti 
any  fliape  relate  to  civil  government;  as,  the  expenfes  of  the 
royal  houftiold ;  the  revenues  allotted  to  the  judges,  previous 
'to  the  year  1758;  all  falaries  to  oflBcers  of  ftate,  and  every 
of  the  lung's  fervants;  the  appointments  to  foreign  embaf* 
fadors;  the  maintenance  of  the  queen  and  royal  family;  the 
king's  private  expenfes,  or  privy  purfe ;  and  other  very  nu- 
merous outgoings,  as  fecret  fervice  money,  penfions,  and 
other  bounties :  which  fometimes  have  fo  far  exceeded  the  re^ 

>  Sut.  I  Geo.  III.  c.  I. 

■■— — — ' — *. 

(43}  See  notes'  37,  38,  and  39,  to  this  chapter. 
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venues  appointed  for  that  purpofe,  Uiat  appficatioo  has  been 
made  to  parliament  ta  difcharge  the  debts  contra£ted  on' the 
civil  lift  'y  as  particularly  in  17.24^.  ^rhea  one  millioa^  was 
granted  for  that  purpofe  by  the  ftatute  1 1  Geo.I.  c*  17.  and 
in  1769  and  1777^  when  half  a  million  and  600^000/,  were 
*  appropriated  to  the  like  ufes,  by  the  ftatutes  9  Geo*  III*  c.  24" 
and  17  Geo  III.  c.  47. 

The  civil  lift  is  indeed  properly  the  whole  of  the  lung's- 
revenue  in. his  own  diftJR6t  capacity ;  the  reft  being  rather  the 
revenue  of  the  public,  or  it's  creditors,t,thoa^coUeAed  and 
diftributed  again,  in  the  name  and  by  thtofficcr&of  the 
crown :  it  now  (landing  in  the  lame  place  as>  the  heredisacy 
income  did  formerly ;  and,  as  that  has  gradually  dfaniniAiedt 
the  parliamentary  appointments  have  increafed*    The  whole 
tevenue  of  queen  Elizabeth  did  not  amount  to  more  thai^ 
6oa>0oo/.  a  year  ®:  that  of  icing  Charles  1.  waa>^  8oo,oooA(44)t 
and  the  revenue  voted  for  king  Charles  II.  was  ^  ry200,ooo/^ 
though  complaints  were  made  (in  the  firft  years  at  leaft)  that 
it  did  not  amount  to  fio  much  ^     But  it  mud  be  obServed^ 
that  under  thefe  fums  were  included  all  manner  of  public  ex- 
penfes;  among  which  lord  Clarendon  in  his  fpeech  to  die 
parliament  computed,  that  the  charge  of  the  navy  and  hmd 
forces  amounted  annually  to  Sqc,oooJ.  which  was  ten  times 
C  333  1«^^'^  ^^^^  before  the  former  troubles*.     The  fame  revenue, 
fubjj£:£l  to  the  fame  charges,  was  fettled  on  king  James  II  ^^ 
but  by  the  increafe  of  trade,  and  more  frugal  maoagementy  it 
amounted  on  an  average  to  a  million  and  a  half  ^  annum^ 
(htfides  other  additional  cuftoms^  gi^tnted  by  parliament  % 
which  produced  an  annual  revenue-  of  400,000/.}  out  of 
which  his  fleet  and  ajmy  were  maintained  at  the  yearly  ex- 
penfe  of*  1,100.000/'    After  the  revolution,  when  the  par- 

■  Se«  page 317.  *  Lord  Clar.  165. 

^  Lord  Clar.  contiouatbn.  163.  *  S'at.  i  Jac.  11.  c  r* 

y  Coti.  Joan.  4.SeQt.  x66o.  "  IbiHn  c  3^4^ 

q  Jhy,  w  Com.  Journ.  x  Mas.  toMar.  1 6SS« 

V  ^',a,  4  Jun*  1663.  Lord  (  Hr.  ihlJ. 


(44)  The  revenue  of  the  commonwealth  was  upwards^  pf 
1,500,000/^  {Sine.  Hyh  Riv.  2  \iA.  xiv.)  This  is  a  llrikiDg  io- 
ftance  to  prove,  that  the  bilrden««  of  the  people  are  not  ncqeflaiijy. 
Hghtened  by  a*  chan g€  in  t h  e  ^o v  c  r n  rr  e  n t .. 

*     '  *       lii^mcnt 


liamcnt  took  into  it's  own  hands  the  anndnl  fupportof  the  ' 
forces  both  marithne  and  military ,  a  civil  lift  reveiyue  was  * 
fettled  on  the  new  king  and  queen,  'amounting^  with  the 
hereditary  duties*  to  700,000 /.  per  annum*' \  and  the  fame 
was  continued  to  queen  Anne  and  king  George  I  ^.  That  of 
king  George  11,  we  hare  feen,  was  nominally  augmented 
to*  800,000/.  and  in  iz€t  was  confulerably  more:  and  that  of 
his  prefeatmajefty  is  avowedly  increafed  to  the  linrited  fum 
0(900,000/.   And  upon  tlie  whole  it  is  doubtlefs  much  better 
for  the  crown,  and  alfo  for  the  people,  to  have  the  revenue 
fettled  np«n  the  modern  footing  r^her  than  the  antient.  For 
the  cmwn}  becaufe  it  is  more  certain,  and  colleded  with 
greater  eafe:  for  the  people;  becaufe  they  are  now  delivered 
from  the  feodal  hardfhips,  and  other  odious  branches  of  the 
prerogative.     And  thou^^h  compl'aints  have  fomctimes  been 
made  of  the  increafe  of  the  civil  lift,  yet  if  we  confider  the 
fums  that  have  been  formerly  granted,  the  limited  extent  un- 
der which  it  is  now  eftabliflied,  the  revenues  and  prerogatives 
given  up  in  lieu  of  it  by  the  crown,  the  numerous  branches 
of  the  prcfent  royal  family,  and  (above  all)  the  diminution  of 
thevakie  of  money  compared  with  what  it  was  worth  in  the 
laft  century,  we  muit  acknowlege  thefe  complaints  to  be 
void  of  any  rational  foundation ;  and  that  it  is  impofTible  to 
fuppbrt  that  dignity,  which  a  king  of  Great  Britain. fhould 
maintain,  with  an  income  in  any  degree  lefs  than  what  is 
now  dftabliftied  by  parlianaent. 

This  finifhes  our  inquiries  into  the  fifcal  prerogatives  of  [  334  3 
the  king ;  or  his  revenue,  both  ordinary  and  extraordinary. 
We  have  therefore  flow  chalked  out  all  the  principal  outlines 
of  this  vaft  title  of  the  law,  the  fupremc  executive  magiftrate, 
or  the  king's  majeily,  coniidered  in  his  feveral  capacities  and 
points  of  vitw.  But,  before  we  entirely  difmifs  this  fubjeft,  it 
jmay  not  be  improper  to  take  a  (hort  comparative  review  of  the 
power  of  the  executive  hnagiftrate,  or  prerogative  of  the  crown, 
as  it  ftood  in  fotmer  days,  and  as  it  (lands  at  prefent.  And  we 
rannot  but  obferve,  that  moft  of  the  laws  for  afcertainmg,  li- 
miting, and  reftraintng  this  prerogative  have  been  made  within 

*  Com.  Joum.  i4Mtr.  i-^ot.  «  Stat,  i  Geo.  JI.  c.  i. 

/  Uid,  17  Mar.  1701,  11  Aug  1714. 
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the  coiopafs  of  Gtde  move  thaa a oentaij  pdft;  bdmdmftA^. 
tkmofrightm3Car.L  totbeprelcniuiiie.  Sofhutbcpomen 
of  the  crown  axe  dow  to  all  appcaiaacc  greatly  cvtaiki  mmi 
dimioiibed  fioce  die  xeign  of  king  James  the  6rft:  paitknladiy^ 
by  the  abolitioD  of  the  ftar  chamber  and  hig^rciiiitniftoiiCQita 
in  the  reign  of  Charles  the  fir  ft,  and  bj  the  difclainM^g  of  mar- 
tial law,  and  the  power  of  levying  taxeson  the  fu)>jflft»  hy  the 
fame  prince :  by  the  difufe  of  foieil  laws  for  a  ccutiMy  faft:  aad 
by  the  many  exceUeot  provifiooa  eoaded  under  Chdrioi  the  £> 
cond)  efpeci^Uy  the  abolition  of  military  tenu^eSf  piiivcyaBce» 
and  pre-emption ;  the  iaieas  corpus  a£ti  and  the  a£l  t»  prefcnt 
the  difcootinuance  of  parliaments  for  above  dace  yean:  and, 
fince  the  revolution,  by  the  ftrong  and  emphadcal  wcvds  hx 
which  our  liberties  aie  aflerted  in  the  bill  of  rights^  and  a£k  of 
fettlemeot;  by  the  a£k  for  tnen|iial«  finoe  turned  i^to  tefie»m 
nialy  elections  $  by  the  ezclufion  of  certain  officers  ftom  the 
boufe  of  commons ;  by  rendering  the  feats  of  the  judges  pcf« 
mancnti  and  their  falaries  liberal  and  independent }  and  hf. 
rcftraining  the  king's  pardon  from  obftru£iiog  parliamentary 
»       impeachments.  BeCdesallthisyif  weconfiderhow  thecrowa 
is  impoveriflied  and  ftripped  of  all  it's  antient  rsvenuess  lb 
that  it  m\ift  greatly  rely  on  theliberality  of  parliament  £br  it's 
necelTary  fupport  and  maintenance,  we  may  perhaps  be  led 
to  think,  that  the  balaiice  is  inclined  pretty  ftrongiy  to  the 
popular  fcale,  and  that  the  executive  magiftrate  has  neither 
independence  nor  power  enough  left  to  form  that  check  i^o 
the  lords  and  commons,  which  the  founders  of  our  conftitu<» 
tion  intended. 

r  33$  ]  BoT,  on  the  other  hand,  it  is  to  be  coofidered,  that  every 
prince,  in  the  firft  parliament  after  his  acceihon,  has  by  long 
ufage  a  truly  royal  addition  to  his  hereditary  revenue  fettled 
upon  him  for  his  life  ;  and  has  never  any  occafion  to  apply  to 
parliament  for  fupplies,  but  upon  fome  public  neceffity  of  the 
whole  realm*  This  reftores  to  him  that  conftitutional  inde« 
pendence,  which  at  his  firft  accefion  feems,  it  muft  be  own«» 
ed,  to  be  wandng.  And  then,  with  regard  to  power,  we 
may  find  perhaps  that  the  hands  of  government  are  at  leaft 
fufficiently  ftrengthened^  and  that  an  Engliih  monarch  is  now 

la 
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in  no  danger  of  being  ororbome  by  either  the  nobffity  or  the 
people.  The  inftmoients  of  power  ^re  not  perhaps  fo  opea 
and  avowed  ts  d&ey  formerly  were,  and  thereifore  are  the  kfs 
fiabte  to  jealous  afnd  invidioti^  reflexions  |  butt  they  are  not  tb« 
wvakef  upon  that  account.  In  (hort,  our  national  debt  and 
tties  (befides  the  inconvenienciea  bef6ii6^;t¥ention(^d)  htt^  alfe 
ki  their  natural  conftquefi<5es  thrown  foch  a  height  of  po#et 
imsf  the  eiteeutyre  fcale  of  goremoient,  as  we  cannot  fhlttfc 
was  intended  by  our  patri^  anceftors;  Who  gloridufiy  ttvtg^ 
gled  for  the  abolition  of  the  then  formidable  parts  of  the  pte* 
r0g^>ve>  and  by  an  unaceountable  want  of  foreOgbt  efta- 
IMfhed  this  fyftem  in  their  ftead.  The  entire  coUe£lion  and 
management  of  {6  vdft  a  rerenue,  being^  placed  in  the  hands 
of  the  crown,  hate  given  rife  to  foch  a  multitude  of  new 
oflicers  created  by  and  removable  at  the  royal  pleafare,  that 
they  have  extended  the  influence  of  government  to  every  cor« 
aer  of  the  nation*  Witnefs  the  commiflioners  and  the  mul«* 
titttde  of  dependents  on  the  cttftoms»  in  every  port  of  the 
kingdomi  the  coolmiiEoners  of  eacife»  and  their  numerous 
fubaltetnsy  in  every  inland  diftri&;  the  poft^mafters,  and  their 
fervants^  planted  in  every  town,  and  upon  every  public  road ; 
thecomnitffionersof  theftampSi  and  tbehr  diftributorSi  which 
are  full  as  fcattered  and  full  as  numerous;  Ae  officers  of  the 
fait  duty,  which  though  a  fpecies  of  ezcife  and  conduced  in 
ihe  fame  manneri  are  yet  made  a  diftind  corps  from  the  of^ 
dinary  managers  of  that  revenue;  the  furveyors  of  houfes  and 
windows;  the  receivers  of  the  landptait ;  the  managers  of  lot-  ] 

teriea ;  and  the  commiflioners  of  hackney  coaches;  all  which 
are  either  HAcdiately  or  immediately  appointed  by  the  crownf,  [  336  ] 
and  removable  at  pleafure  without  any  reafon  aiTigned :  thefe, 
it  requires  but  little  penetration  to  fee,-  muft  give  that  power, 
on  which  they  depend  for  fubfiftencCy  an  influence  moft 
amazingly  extenGvCt  To  this  may  be  added  the  frequent  op« 
portunities  of  conferring  particular  obligations,  by  preference 
in  loans,  fubfcriptions,  tickets,  remittances,  and  other  mo* 
ney-tranfa£lbions,  which  M^ill  greatly  incrcafe  this  influence ; 
and  that  over  thofe  perfons  whofe  attachinent,  on  accqunt  oC 
their  wealth,  is  frequently  the  mod  defirable.  All  this  is  the 
natural,  though  pexl^aps  the  unforefeen  confcquence  of  ere^-» 

Ff4  ing 


2^6  5r^€  Rights.  Book  !• 

iog  OUT  funds  of  credit  9nd  to  fupport  d;ichi'eiUbli(tiing  our 
prcfent  perpetual  taxes:  the  v^thole  of  wbtcb  is  entirely  new 
fince  the>reftoration  in  16603  and  by  far  the  gfeateft  part 
(iAce  4be  revolution  in  1688 «  And  th^  fame  may  be  faidmth 
ri^gard  to  the  officers  in  our  numerous  army,  and  the  placet- 
xtrhich  the  army  has  created.  All  which  put  together  giTC- 
1^  exqcutive  po^^cr  fo.p^rfuafivo^anenergy  with  refpe^.to 
the  perfons  th«|nfdv«s,  and  (b  pTevailii)g>-a)i  intereft  mlh 
t^ir  friends  and  families,  as  will  amply  nvUie  aifieftds  fot  the 
iofs  of  external  prerogative. 

•'  BuTy  though  this  pTcfufion  of  offices  fliouid  have  no  eSeSt 
xNi  .individuals,  there  is  ftill  another  newly  acquired  branch  of 
power;  and  that  is,  not  the  influence  onlys  ^ut  the  force  of  a 
tHfcipHned  amiy :  paid  indeed  uhimately  by  tbepeople,  but 
inunediatdyi)]!!theicrofwn  :  raifed  by  thecnown,  officered  by 
-the  crown^  commanded  by  the  crown*  They  are  kept  on 
4oot  ft  is  true  only  from  year  to  year,  and  ihat  by  thtf  power 
of  parliament :  bnfduring  that  year  they  muft,  by  the  nature 
'of  our  conftitution,  if  raifed  at  all,  be  at  the  abfolute  difpofal 
of  the  crown.  And  there  need  but  few  wordsr'to  demon-^ 
ftratt  how  great  a  truft  is  thereby  repofed  in  the  prince  by 
his'  people.  A  truit,  that  is  more  than  equivalent  to  a 
thoufaud  little  troublefome  prerogatives, 

.  JIdd  to  all  this,  that  be  fides  the  civil  lift,  the  immenfe 
.revenue  of  almoft  (even  millions  (lerling,  which  is  annually 
paid  to  the  creditors  of  the  fAiblic,  or  carried  to  the  (inking 
r  337  J  ^"^^^^  ^^  ^^^  depoGted  in  the  royal  exchequer,  'and  thence 
iSued  out  to  the  refpe£ttve  offices  of  payment.  This  revenue 
.jtbe  people  can  never  refufe  to  raife,  becaufe  it  is  made  perpe<« 
tual  by  aA  of  parliament  t  wliich  alfo,  when  well'confidered^ 
.will  appear  to  be  a  trad  of  great  delicacy  and  high  importance^ 

,  Upon  the  whole  therefore  I  think  it  is  clear,  that,  what-i 

ever  inay  have  become  of  the  nominal^  the  real  power  of  the 
crown  has  not  been  too  far  weakened  by  any  tranfaftions  in 
the  lift  century.  Much  Is  indeed  given  up;  but  much  is  alfo 
acquired.  The  ftern  Commands  of  prerogative  have  yielded 
to  the  milder  voice  of  Influence:  the  flairifh  and  exploded 
doftrinc  of  non-re&ftance  has  given  way  to  a  military  efta- 

blilhment 
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bliflupent  li^Iaw ;  and  to' the  dtfufe  of  parliaments  lias  fuc« 
ceededa  parliamentary  truft  of  an  immenfe  perpetual  rerenuev 
Wbeoi  indeed,  by  the  free  operation  of  tbe-finking  fund^ 
our  natignal  dcbfs  (ball  be.  kflened ;  whep  the  pofture  o£ 
foreign  affairs,  and  the  univerfal  introdu&ion  of  a  welt 
planned  and  national  militiai  will  fuffer  our  formidable  arm j 
to  be  thinned  and  regulated ;  and  when  (in  confequence  of 
gU)  our  taxe$  fliall  be  gradually  reduced  ^  this  adventitioua 
power  of  the  crown  will  ilowly  and  imperceptibly  diminifli, 
as  it  flowly  and  imperceptibly  rofe.  But,'  till  that  (hail  l^ap* 
pen.  It  will  be  our  efpecial  duty^  as  good  fubjedis  and  good 
Engliflimen,  to  reverence  the  ^crown^  and  yet  guard  againft 
corrupt  and  ferrile  influence  frpm  thofe  who  are  intri;(led 
with  it's  authority}  to  be  loyal,  yet  freei  obedient,  a^nd  yet 
independent ;  and)  above  every  thing,  to  hope  that  we  may 
Ipngy  very  long,  continue  to  be  governed  by  a  fov^reign, 
who,  in  all  thofip  public  a^s  that  have  perfonally  proceeded 
from  himfejf,  hath  manifefted  the  highefl;  veneration  for  the 
free  conftiXution  of  Britain  :  hath  already  in  more  than  one 
inftancp  remarkably  (Irengthened  it's  outworks ;  and  will 
iherifore  never  harbour  a  thought,  or  adopt  a  perfuafion^  ixi 
any  the  remoteft  degree  detrimental  to  public  liberty. 


CHAPTER     THE     NINTH.  '  C   SS'*  3 

OF     SUBORDINATE    MAGISTRATES. 

IN  a  former  chapter  of  thefc  commentaries  *  we  diftin- 
guifhed  magiftrates  into  two  kinds  ;  fupreme,  or  thofe  in 
whom  the  fovereign  power  of  the  (late  refides ;  and  fubor- 
dinate,  or  thofe  who  a£):  in  an  inferior  fecondary  fphcre* 
We  have  hitherto  confidered  the  former  kind  only ;  namely, 
the  fupreme  legiflative  power  or  parliament,  and  the  fupreme 
executive  powpr^  which  is  the  king ;  and  are  now  to  prp-* 

»  ch.a.  pages46. 

ceed 
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eeei  toisquiisiiitatbc  rights  and  dotiet  cf  the  prificqpot 
ftibordmate  tsagiftratct. 

•  Ani>  herein  we  are  not  to  uiveftigate  die  powers  and  da- 
lies  of  his  majefty's  great  officers  of  ftate,  the  lord  treafurer9 
lord  chamberlain,  the  principal  fecretaries,  or  the  like ;  be- 
canfe  I  do  not  know  that  they  are  in  that  capacity  in  any  con« 
fiderabte  degree  the  obje£is  of  our  laws,  or  have  any  very  im- 
portant fharc  of  magiftracy  conferred  upon  them :  etcept  that 
the  fecretaries  of  ftatc  are  allowed  the  fO^tt  of  (Commitment, 
in  order  to  bring  offenddts  to  trial ''.  ^^either  fhall  I  here 
treat  of  the  office  and  authority  of  the  lord  chancellor,  or 
the  other  judges  of  the  fuperior  courts  of  ju(Uce  s  becaufe 
they  will  find  a  more  proper  place  in  the  third  part  of  thefe 
cominentaries.  Nor  (hall  I  enter  into  any  minute  ditquifitionSy 
with  regard  to  the  rights  and  dignities  of  mayors  and  alder<r 
men.  Or  other  magiftrates  of  particular  corporations  ^  becaufe 
t  339  1  thefe  are  jnere  private  and  Axidly  municipalrights,  depend- 
ing entirely  upon  the  domeftic  conftitution  of  their  respec- 
tive franchifes.  But  the  magiftrates  and  officers,  whofc  rights 
and  duties  it  will  be  proper  in  this  chapter  to  conGder,  aic 
fucfa  as  are  generally  in  ufe,  and  have  ajurifdi£^ion  and  au- 
thority difperfedly  throughout  the  kingdom :  which  are, 
principally^  (heriffs ;  coroners  j  jullices  of  the  peace ;  con* 
ftables;  furvcyors  of  highways;  and  overfeers  of  thepoor, 
Tn  treatuig  of  all  which  I  (hall  inquire  into,  firft,  their  an- 
tiquity and  original ;  next,  the  manner  in  which  they  arc  ap- 
^  pointed  and  may  he  removed  ;.  and  laiUy,  their  rights  and 
duties.     And  firit  of  Qieriii^, 

L.TttEQiarifTis  an  officer  of  vety  gi^at  antiquity  in  this 
kingdom,  his  name  being  derived  from  two  Saxon  words, 
j^otfte  ;^e)iep,  the  reeve,  bailid^  of  officer  of  the  ilrirr. 
|de  is  called  in  Latin  vice-comss^  as  being  the  deputy  of  the 
earl  or  coma  *,  to  whom  the  cuftody  of  the  (hire  is  faid  lo 
have  I^een  committed  at  the  iirft  divifionof  this  kingdom  into 
counti^fs.  But  the  earls  in  proeefs  of  time,  by  reafon  of  their 
high  employmenis  and  attendance  on  the  kingf's  perfon^ 

tfsLcon«70,  'zUm,X7S'   Comb.  143.   ^Mod,  S4.  *silk.  34^*  Carth,29f. 

_  i  not 


not  beings  able  to  tranfj£k  tile  bufineft  of  the  couhty,  were 
ddifcrcd  of  that  burdeE^  y  reCerving  to  themfelTes  the  ho* 
nour^  but  the  labour  was  hid  on  the  fteriiF. '  So  that  novr 
the-  flierUF  does  all  the  king's  bttfineft  iA  the  comity ;  and 
thougb  he  be  ftilt  called  vice'ComeSf  yet  he-  is  entirely  itide- 
pendetit  of^  aod  not  fubje^i  to  die  earl ;  tiief.king  by  his  let- 
ters patent  eofliinittiiig  cujhdiam  cwmutus  to  the  ffierrff,  and* 
bim  alone* 

Sheriffs  were  formerly  chofen  by  the  bbabitants  of  the 
ftveral  counties.     In  confirmation  of  which  tt  was  ordained 
by  ftatiite  28  Edw.  I.  c.  8.  that  the  people  fliould  have  elec- 
tion of  (heriA  in  every  (htrc,  when  the  Ihricvalty  is  not  oi 
inheritance.  For  antiently  in  fome  counties  the  (heriifs  were 
hereditary  ;  as  I  apprehend  they  were  in  Scotland  till  the 
ftatute  20  Geo.n.  c.  43 ;  and  (Hll  continue  in  the  county  of 
Weftntorland  to  this  day  ( 1 ) :  the  city  of  London  having  alfb  [  340  1 
the  inheritance  of  the  fhrievalty  of  Middlefex  vefted  in  their 
liody  by  charter  ^  (2).  The  reafon  of  thefe  popular  eleflions 
is  affigned  m  the  fame  ftatute,  C  13.  '*  that  the  commons 
^'  might  chufe  fuch  as  would  not  be  a  burden  to  them.^ 
And  herein  appears  plainly  a  ftrong  trace  of  the  democrati- 
fSal  part  of  our  conftitution  ;  in  which  form  of  government 

c  Dalton  of  iheri^.  c.  i.  ^  3  Rep.  72. 

- —  -  1  I  -     -  ■         .  — — 

(1 )  The  earl  of  Thanet  is  hereditary  ^tviS  of  Wcftmorland. 
This  office  nay  dcfcend  to^  and  be  executed  by,  a  female ;  fbf 
**  Ann  counteb  of  Feoibroke  had  the  office  6f  hereditary  fheriff 
'*  of  Wefhnorlandy  and  exercifcd  it  in  period.  At  the  affiles  at 
f^  Appleby  (be  £|t  with  the  judges  on  the  bench."     Harg.  C^ 

(2)  The  deAion  of  the^fhenffaof  LondonraBdMiddlef(x.was 
granted  to  the  citizens  of  London  for  ever  in  very  ancient  timesi 
upon  condition  of  their  paying  300  /.  a  year  to  the  king's  excb^ 
quer.  In  confequence  of  this  grant,  they  haVe  always  cled^ed  tw9 
AieriSsy  though  thefe  conftitute  tdgethcr  but  one  officer ;  and  1? 
one  die»  the  other  cannot  ad  till  another  b  clclUd«  (4.  Bat.  Abr* 
447. )  In  the  year  1 748,  the  corporation  of  Irondom  made  a  bye* 
law,  impofing  a  fine  of  600  /.  upon  every  perfon,  who  being 
eleded,  (hould  refufe  to  ferve  the  office  of  fhetiff.  See  the  ^  of 
Evans,  efq.  4|i4  the  cbamberhip  of  London^  '9  Burn^  E.L.  185. 

it 
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it  h  an  indifpenfab]e  requHit«>  tbat  the  peqric  fliouid  chtffe' 
their  own  magiftrsitefi  ^     This  ele^ibn  was  in  all  probabi*, 
lity  not  abfpluteljr  yeftcd:  in  the  .c^mm<iii8i'  but  required,  the 
rpjil approbationt  For^ m tb^Qothic  cotlAltutioiii  the juc^et . 
of  the  couuty  coutts  (which  ^ceis  executed  by  our  iberiff) 
were  de£^cd  by  the.-  p^opleb  but  cbkifirmed  by  the:  kihg : ; 
and  the  fonn  of  their  ele^ioA  wad  thus  managed :  the  peKH 
ple^   or   incclae  terrtiorii   chofe  twelve  elefiorSy    .and  thejr, 
itt>ininated  three  "ptxior^  ex  quibus  rex  unum  confirnuAat^* 
Sut  with  us  ia  £nglan4  thf^e  popular  ele£iions,  growix^ 
tumultuous,  were  put  an  end  to  by-the  ftatute  9Edw.II, 
ti.p  2-  which  eoaciedythauheiheiifis  (hould  frons  thenciplbirth 
l)^..airigiied  by  the  chancc^llor,  treafurer,  and  t;he  judges }  a$ 
being  perfons  in  ,wboai  the  fame  t^Q^  plight  jwith  confidence' 
be  rcpofed>.    By  ftatutes  .  14  Edw.  JIL  '  i.  7.     23  Hen.  VI. 
.  c.  S.  and  ^i  Hen.  VIIL  c.  2o.  (j)  the  chaincellpri  treafi^rery 
-   -^preiG^cnt  qf  the.. king's  ^council,  .^^.juftice^,  ^ndr^^*  ba- 
ron, ^re  to  make  this  election ;  ajAd  that  on  the  morrow  of 
All  Souls  in -the  exchequer.     And  the  king's  letters  patent^ 
appointing  the  new  fherifFs^  ufed  C9mmpnly  to  bear  date  the 
fiith  day  of  Novepiber  ^...  The  ,ftatute  of  Cambridge,  \z 
Ric.  II.  c- 2.  ordains,  that  jthe  chancellor,  treafuren  keeper 
of  tlie  privy  feal,  fteward  of  the  king'5  boufe,  thp  king's 
chamberlain,  clerk  of  the  rolls,  the  jufticcs  of  the  one  bench 
-and  the  o^hcr,  barons  of  the  exchequer,  and  all  otbe^  that 
ihall  be  called  tafordain,  name,  or  make  jufticesef  the  peace, 
Jher'tffsy  and  -other;  officers  of  the  king,  (hall  be  fworn  to  aft 
indifferently,  and  to  appoint  no  roan  that  fueth  either  privily 
or  openly  to  be  put  in  office,  but  fuch  only  as  they  fliall 
judge  to  be  the  heft  and  mod  fufficient.     And  the  cijftoih 
C  341  ]  now  is  (and  has' been  at  lead  "ever  fince  the  time  of  fortcf- 
cue  *,' who  was' chief  jaftice  and  cHancellor  to  Henry  the 
Ihth)  that  all 'th<i  judges,  together  with  the  otfier  great  ofc- 
JGc^rs  and  privy'  couofellors,   meet  in  the  exchequer  on-  the 

•  .Montefqt  Sp.L,^.*a»:c.a. .  ....    B  Srat^  11  Edw.  IV.  c.  i. 

f/Sliern.  ^/jareCfi/A. /.  I.  f,  J.     ,  h  de'L^L,  <»»4.   t  /   -     ♦ 

'    (3)  This  laft  ilatute,.  as  is  obferved  by  Mr.  V/ooddefon,  i  vok 
Eg .  fccms  quite  to  a  ditfcrcnt  purpofe. 

oaorrow 


l9(K>rro)fir  of  All^lQiila:  p^^y;  ^hidi  ilty  m.ndMciahered  to 
the-#iorrpw  .of  St.  Marcia  bjr.tbe  hft  zBt  for>abbreTiatuig 
lyli<ch«tlinas'termy)  and  tfaea  itid  diere  the  judges  propofe 
thd^p'pcrfonsy  .to  be.rcpovtcd  (if  approved  of )  to  the  king» 
who  afterwards  appoim^  one  of  them  to  be  (heriiF  (4}; 

•  '  This  cullbm,  Qfthe-tweli^i  judges  pr6pcfing  three  ptrkns^ 
feems  borrowed  From  the  Gothic  conftittition  before-men- 
tioned; with  this  difference,  that  among  the  Goths  the  tweh^ 
jiominors  were  firft  eleAed  by  the  people  "them  felves.  And 
ibia  ufage  of  ours  at  it's  firil  introdutlion,  lam  apt  to  believe^ 
wrs  founded  upon  fome  fiatwte,  though  not  now  to  be  foinid 
among  our  printed  laws :  firft,  becaufe  it  ismaterially  differ- 
ent from  the  diredion  of  all  the  ftatutes  before  mentienedl 


(4)  The  followmg  is  tltc  prefifnt  mode  of  nominating  fiicnifs  Hi 
the  exchequer  on  the  morrow  of  St.  Martin  : 

The  chancellor,  chancellor  of  the  exchequer,  the  judges,  and 
■feveral  of  the  privy  council  afTembie,  and  an  officer  of  the  court 
adminifters  an  oath  to  them  in  old  French,  that  they  will  nominate 
no  one  from  favour,  partiality,  or  any  improper  motive  :  this  doncr^ 
the  fame  officer  having  the  Hit  of  the  counties  in  alphabetical  or- 
der, and  of  thofe  who  were  nominated  the  year  preceding,  reads 
over  the  three  names,  and  the  lall  of  the  three  he  pronounces  to  he 
thcprefent  flierifF;  but  where  there  has  been  a  pocket -IhcniT,  he 
reads  the  three  names  upon  the  liit,  and  then  decldres  v  ho  h  the 
prefent  iheiiif.  If  any  of  the  miniilry  or  judges  has  an  objedioa 
to  any  perfon  named  in  the  liil,  he  then  mentions  it,  and  another 
gentleman  is  nominated  in  his  room  ;  i£  no  ohjeiflion  iamade,  fome 
one  rifes  and  fays,  *'  to  the  two  gentlemen  I  know  no  objed\ion^ 
•*  and  I  recommend  A.B.  efq.in  the  room  of  the  prefent  fheriff." 

Another  officer  lias  a  paper  with  a  number  ot  names  given  him 
by  the  clerk  of  affizc  for  each  county,  which  paper  generally  con- 
tains the  names  of  the  gentlemen  upon  the  former  lift,  an^  alfo 
of  gentlemen  who  are  likely  to  be  nominated,  and  whilfl  the  three 
are  nominated,  he  prefixes  1 ,  2,  or  3,  to  their  names,  according  to 
the  order  in  which  they  are  placed;  which,  for  greater  certainty, 
he  aften^'ards  reads  over  twice.  Several  obje^lions  arc  made  to 
gentlemen  ;  fome,  perhaps,  at  their  own  requeft  ;  fuch  as,  that 
they  arc  abroad,  that  their  oftates  are  fmall  and  xncuanbered,  that 
they  have  do  equipage,  that  they  arc  pra£tifing  barriftei'S,  or 
.officers  in  the  miiitja,  ^c 

The  new  (heritr  is  generally  appointed  about  the  end  of  the  fol- 
lowing Hilary  term  ;  this  cxtenilon  of  the  time  was,  probably,  m 
confequence  of  the  17  £dw.  IV,  c.  7.  which  enables  the  old  ilicv^ 
•  to  hold  his  \>ffic;;  over  Michaelmas  and  Hilary  terms. 

whicli. 
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it  is  bard  t»  conceive  diat  die  judges  would  Imfe . 
coonteDanced  by  their  coacorrenoe,  or  that  Forttficue  would 
hsre  infcrtcd  in  his  book,  unkis  bj  the  authority  crffome  fta- 
tute:  and  alfe  becaofe  a  ftatute  is  exprefsly  fefcrted  ^  ia  die 

**  record,  which  fir  Edward  Coke  tells  usi  he  traufcribed  from 
the  council  book  of  3  March^  34  Hen.  VI.  and  which  is  in 
fttbftance  as  follows  (5).  The  king  had  of  his  own  authority 
appointed  a  man  (heiiff  of  Lincohi(htre»  which  office  he  re* 
fefed  tp  take  upon  him:  whereupon -the  opinions  of  die 
jodges  were  taken,  what  (hould  be  done  in  this  behalf.  And 
the  two  chief  juftices,  fir  John  Fortefcue  and  fir  John  Pri* 
lot,  delivered  the  unanimous  opinion  of  them  all ;  *'  that  the 
<^  king  did  an  error  when  he  made  a  perfbn  fheriff,  that  was 

*  <<  not  chofen  and  prefented  to  him  according  to  thc^^uUi 
^  that  the  perfon  refufing  was  liable  to  no  fine  for  dSfobedi- 
**  ence,  as  if  he  had  been  one  of  the  three  perfons  chofen  ac- 
«  cording  to  the  tenor  ofthc^aMe;  that  they  would  advifiK 
*<-  the  king  to  have  recourfe  to  the  three  perfons  that  were 
^  chofen  according  to  thc^atute^  or  that  fome  other  thrifty 

j  z  Inft.  559. 


(5)1  am  incHned  to  difagree  with  the  learned  Judge's  conjec- 
ture, that  the  prefent  pra^ice  origioated  from  a  fiatiite  whid> 
cannot  now  be  found ;  becaufe  if  fuch  a  ftatute  ever  exifted,  it 
tDuft  have  been  pafled  between  the  date  of  this  record,  the  54 
Hen.  VI.  and  the  ftatute  23  Hen.  VI.c.  8.  referred  to  by  the  learn- 
ed Commentator  in  the  preceding  page  ;  for  that  ftatute  recites 
and  ratifies  the  14  Edw.  III.  c.  7.  which  provides  only  for  the  no- 
mination of  one  perfon  to  fiU  the  office  when  vacant ;  ^^t  the  fof- 
merHlatute  9  Edw.  II.  ft.  2.  leaves  the  number  indefinite,  Wz.  flie- 
riffs  ftiall  be  aligned  by  the  chancellor,  kc.  and  if  fuch  a  ftatute 
had  pafled  in  the  courfe  of  thofe  eleven  years,  it  Is  probable  that 
it  would  have  been  referred  to  by  fubfequent  ftatutes.  I  ftiould 
conceive  that  the  pra£Uce  originated  irom  the  confideration  that, 
as  the  king  was  to  confirm  the  nomination  by  his  patent,  it  was 
more  convenient  and  refpe6ifid  to  prefent  three  to  him  than  only 
one ;  and  though  this  proceeding  did  not  eza6Uy  correfpond  witb 
the  dire£dons  of  the  ftatute,  yet  it  was  not  contrary  to  it's  fpiritt 
or  In  ftriftnefs  to  it's  letter ;  and  therefore  the  judges  might,  per- 
haps, think  themfdves  warranted  in  faying,  that  the  three  perfons 
were  chofen  according  to  the  tenor  of  the  ftatute. 

^*  man 
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• 

**  man  be  iatreated  to  occupy  the  office  for  this  year ;.  and 
*^  that^  the  x^ejct  year^  to  efcbcw  facb  inponveniences^  the. 
^^  order  of  ihzjlatute  ia  this  behalf  made  be  obfervcd;"  9ut  - 
notwUbftaoding  thU  unaaixnous  refolution  of  all  the  judges .[  34a  ] 
of  England)  thus  entered  in  the  council  boolc^  and  the  ftatute 
34  &  35  Hen.  VIII.  c.  %6.  §  61.  which  e^^prefsly  recog«^ 
nizes  this  to  be  the  law  of  the  land,  fome  of  our  wriiers  * 
have  affirmed,  that  the  kingi  by  his  prerogativef  may  name 
whom  he  pleafes  to  be  {beriff,  whether  chofen  by  ihe  judges 
or  no.  This  is  grounxled  on  a  very  particular  cafe  in  the  fifth 
year  of  queen  Elizabeth,  when,  by  reafon  of  the  plague^  there 
was  no  Michaelmas  term  kept  at  Weftminfter :  fo  that  the 
judges  cpuld  not  meet  there  in  craftino  animarum  to  nominate 
the  (herifFs:  whereupon  the  queen  named  them  herfeif,  with- 
out fuch  previous  aflembly*  appointing  for  the  moil  part  one 
of  the  two  remaining  in  the  lall  year's  lift  ^.     And  this  cafe^ 
thus  circumftanced,  is  the  only  authority  in  our  books  for  the 
making  thefe  extraordinary  (heriiTs.     It  is  true,  the  reporter 
adds,  that  it  was  held  that  the  queen  by  her  prerogative  might 
make  a  (heriff  without  the  ele£3:ion  of  the  judges,  non  obftanU 
aWquo Jiatttto  in  contrarium :  but  the  doflrine  of  non  obftanti^^ 
which  fets  tlie  prerogative  above  the  laws,  was  efFe£):uaUy 
demoliOied  by  the  bill  of  rights  at  the  revolution,  and  abdi« 
^cated  Weftminfter-ball  when  king  James  abdicated  the  king- 
dom.    However,  it  muft  be  acknowleged,  that  the  pra£lice 
of  occafionally  naming  what  are  called  pocket-fherifFs,  by 
the  fole  authority  of  the  crown,  liath  uniformly  continued 
,  to  the  reign  of  his  prefent  majefty ;  in  which,  I  believe,  few 
(if  any)  compulfory  inftances  have  occurred  (6). 

'  Jenkios*  919.  ^  Dyer*  225. 

(6)  When  the  king  appoints  a  perfon  fherifF,  who  is  not  one  of 
the  three  nominated  in  the  exchequer,  he  is  called  a  pocket-flienff. 
It  is  probable,  that  no  compulfory  inftance  of  the  appointment  of 
apocket-ihefiff  ever  occurred }  and  the  unanimous  opinion  of  the 
judges,  preferved  in  the  record  cited  by  the  learned  Commentator 
£rom  2  In£L  559.  precludes  the  polfibility  of  fuch  a  cafe.  This  it 
an  ungracious  prerogative;  and  whenever  it  is  exercifed,  unleft 
the  occafion  is  manifeft^  the  whole  adminifbation  of  juftice 
throughout  one  county  for  a  twelvemonth,  if  not  corrupted,  is 

certainly 
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SHBRTfFS,  by  virtue  of  feveral  old  ftattite^,  ^tt  to  ContU 
Hue  in  their  office  no  longer  than  one  year :  and  yet  it  hath 
been  faid '  that  a  (heriff  may  be  appointed  durante  beru  pladio. 
or  during  the  king's  pleafufe;  and  fo  Is  the  form  of  the  royal 
writ".  Therefore,  till  a  neur  flieriff  be  named,  his  office 
onnot  be  determined,  unlefs  by  his  own  death.  Or  the  de^ 
mife  of  the  king  *,  in  which  lad  cafe  it  was  ufual  for  the 
fttcccffor  to  fend  a  new  writ  to  the  old  Iheriff "  :  but  now  by^ 
ftatttte  I  Ann.  ft.  j .  c.  8.  all  officers  appointed  by  the  pre- 
C  343  !]  ceding  king  may  hold  their  offices,  for  fix  months  after  the 
king's  demife,  unlefs  fooncr  difplaced  by  the  fuccefibr.  Wc 
may  farther  obferve,  that  by  ftatute  i  HicII.  C.  1 1.  no  man 
that  has  ferred  the  office  of  (beriflFforone  year,  can  be  com- 
pelled to  ferve  the  fame  again  witiiin  three  years  after  (7). 

Wb  (halt  find  it  is  of  the  ntmoft  importance  to  have  th^ 
(heriff  appointed  according  to  law,  when  we  confider  his 
power  and  duty.  Thefe  are  either  as  a  judge,  as  the  keeper 
of  the  king's  peace,  as  a  mioifterial  officer  of  the  fuperior 
courts  of  juftice,  or  as  the  king's  bailiffl 

In  his  judicial  capacity  he  is  to  hear  and  determine  all 
<;aufes  of  forty  {hillings  value  and  under,  in  his  county  courts 
of  which  more  in  it's  proper  place  i  and  he  has  alfo  a  judicial 
power  in  divers  other  civil  cafes  **•  He  is  likewife  to  decide 
the  eleflions  of  knights  of  the  ihire,(fubje£l  to  the  control  of 
thehoufeof  commons,}  of  coroners,  and  of  verdcrors ;  to 
judge  of  the  qualification  of  voters,  and  to  return  fuch  as  he 
ihall  determine  to  be  duly  elected. 

As  the  keeper  of  the  king's  peace,  both  by  common  lavr 
and  fpecial  commiffion,  he  is  the  firft  man  ip  the  county,  and 
fuperior  in  rank  to  any  nobleman  therein,  during  his  office'* 

I  4 Rep.  31.  •  Dalf.  7.  F  x  Roll.  Rep.  137, 

*n  Oalt.  0/  Iheriffi.  S.  o  J^'uL  c.  4. 

certainly  fufpe£^ed.     The  canife  ought  to  be  urgent  or  mcvkable, 
when  rccourfe  .is  had  to  this  prerogative. 

(7)  If  there  be  other  fufficient  within  the  county.     Until' a 
'different  regulation  was  made  by  8  Eliz.  c.  16.  in  a  great  many  in- 
ftances  two  counties  had  one  and  the  fame  fhcrifF:  this  i&  iliU  tlic 
cafe  in  the  counties  of  Cambridge  and  Huntingdon. 

He 
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He  may  apprehend,  and  commit  to  prifon,  aU  pcrfbns  whp 
break  the  peace,  or  attempt  to  break  it  ;  and  may  bind  any 
one  in  a  recognizance  to  keep  the  king's  peace.  He  may,  and 
is  bound  ex  officio  to  purfue,  and  (ake  all  traitors^  murderers, 
felons,  and  other  mifdoers,  and  commit  them  to  gaol  fot  fafc 
isttftody.  He  is  alfo  to  defend  his  county  againft  any  of  the 
king's  enemies,  wh^n  thejr  come  into  the  land  :  and  for  this 
purpofe,  as  well  as  for  keqiing  the  peace  and  purfuing  felons^ 
be  may  command  all  the  people  of  his  county  to  attend  himi 
which  is  called  the  pfiffe  comitatus^  or  power  of  the  county  ^  c 
9nd  this  fummons  eyery  perfon  above  fifteen  years  old,  and 
under  the  degree  of  a  peer,  is  bound  to  attend  upon  wam« 
ing%  under  pain  of  fine  and  imprifonment  «•  But  though  [  344  ] 
the  (herifFis  thus  the  principal  confervator  of  the  peace  inhis 
county,  yet  by  the  exprel^  direftions  of  the  great  charter  S 
he,  together  with  the  conftable,  coroner,  and  certain  other 
oiEcers  of  the  I^ng,  are  forbidden  to  hold  any  pleas  of  the 
crown,  or,  in  other  words,  to  try  any  criminal  offence.  For 
it  would  be  highly  unbecoming,  that  the  executioners  of  juf« 
tice  (hould  be  alfo  the  judges  j  ihould  impofe,  as  well  as 
levy,  fines  and  amercements ;  (hould  one  day  condemn  a 
man  to  death,  and  perfon  ally  execute  him  the  next.  Neither 
may  he  a£l  as  an  ordinary  juftice  of  the  peace  during  the 
time  of  his  office  " :  for  this  would  be  equally  inconfiftent  | 
be  being  in  many  refpe<3s  the  fcrvant  of  the  juftices. 

In  his  minifterlal  capacity  the  (herlfF  is  bound  to  execute 
«U  procefs  ifluing  from  the  king's  courts  of  juftice.  In  the 
commencement  of  civil  caufes,  he  is  to  ferve  the  writ,  to 
arred,  and  to  take  bail ;  when  the  caufe  comes  to  trial,  he 
muHfummon  and  return  the  jury  ;  when  it  is  determined^ 
he  mud  fee  the  judgment  of  the  court  carried  into  execution. 
In  criminal  matters,  he  alfo  arreils  and  imprifons,  he  re- 
turns the  jury,  he  has  the  cuftody  of  the  delinquent,  and  he 

q  Dait.  c.  95-  X  c»p,  17. 

»  Lairb.  Eiren.  315.  u  Stat,  t  \f Sf .  ft.  !•  c.  8. 

•  Se»c.  2  Hfn.  V.  c.  S. 

Vol.  I.  G  g  executes 
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executes  the  fentence  of  the  court,  dioogfa  it  extend  to  death 
itfelf. 

« 

As  the  king's  bailifF,  it  is  his  buGnefs  topreferve  the  rights 
of  the  king  within  his  bailiwick  ;  for  fo  his  county  is  fre- 
quently called  in  the  writs ;  a  word  introduced  by  the  princes 
of  the  Norman  line,  in  imitation  of  the  French,  whofe 
territory  is  divided  into  bailiwicks,  as  that  of  England  into 
counties^*  He  muft  feife  to  the  king's  ufe  all  lands  deTolv^ 
ed  to  the  crown  by  attainder  or  efcheat ;  muft  levy  all  fines 
and  forfeitures  s  muft  feife  and  keep  all  waifs,  wrecks^ 
eftrays,  and  the  like,  unlefs  they  be  granted  to  fome  fnbjed) 
and  muft  alfo  coUcd  the  king's  rents  within  the  bailiwicky 
if  commanded  by  procefs  from  the  exchequer  *. 

t  345  ]  1^0  execute  thefe  various  offices,  the  flieriiF  has  under 
him  many  inferior  officers ;  an  undcr^flierifT,  bailiffii,  and 
gaolers  \  who  muft  neither  buy,  fell,  nor  farm  their  offices, 
oa  forfeiture  of  500  Z'^. 

The  under  flieriff  ufually  performs  all  the  duties  of  the 
office;  a  very  few  only  excepted,  where  the  perfonal  pre- 
fence  of  the  high-ftieriiT  is  neceflary.  But  no  under-fheriff 
fhall  abide  in  his  office  above  one  year  ' ;  and  if  he  does,  by 
ftatute  23  Hen.  VI.  c.  8.  he  forfeits  200/.  a  very  large  pe- 
nalty in  thofe  early  days.  And  no  under-'lherifF  or  OierifTs 
officer  (hall  pradifc  as  an  attorney,  during  the  time  he  con« 
tinues  in  fuch  office  *  :  for  this  would  be  a  great  inlet  to 
partiality  and  oppreffion.  But  thefe  falutary  regulations  are 
fhamefully  evaded,  by  praftifing  in  the  names  of  other  at- 
torneys, and  putting  in  (ham  deputies  by  way  of  nominal 
under- (herifFs  :  by  reafon  of  which,  faysDalton  >>,  the  under* 
{herifFs  and  bailiffs  do  grow  fo  cunning  in  their  feveral  places^ 
that  they  are  able  to  deceive,  and  it  may  well  be  feared  that 


^  Fortefc.  d«  L,  L.  c.  14.  2  Stat.  42  Ed.v.  III.  c.  9. 

>  DMt.  c-  9*  ■  Stac    I  Hen.  V.  c.  4* 

7  Sut.  3Geo.I.  c.  15.  k  of  iheilfrsy  c.  115. 
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xnany  of  them  do  deceive,  both  the  king^  the  high*(heriiF^ 
and  the  county* 

6ailiffs>  or  KheriiPs  ofEcerSi  2x6  either  bailifis  of  hun« 
dredsy  or  fpecial  baiiifFs.  Bailiffs  of  hundreds  are  officers 
appointed  over  thofe  refpedlive  diftrifls  by  the  iherifi^,  to 
colletSi  fines  therein ;  to  fummon  juries  i  to  attend  the  judges 
and  juftices  at  the  affifes^  and  quarter  feffions  \  and  alfo  to 
execute  wi^ts  and  procefs  in  the  feveral  hundreds.  But»  as 
thefe  are  generally  pjain  meni  and  not  thoroughly  &ilful  ix^ 
this  latter  part  of  their  officci  that  of  lerving  writs,  and 
making  arrefts  and  executions,  it  is  now  ufuai  to  joinfpecial 
fcailifis  with  them;  who  are  generally  mean  perfons,  em- 
ployed by  the  (berifls  on  account  only  of  their  adroitnefs  and 
dexterity  in  hunting  and  feifing  their  prey.  The  fheriC 
being  anfwicrable  for  the  mifdemefnors  of  thefe  bailiff^  [  346  } 
they  are  therefore  ufually  bound  in  an  obligation,  with 
fureties  for  the  due  execution  of  their  office,  and  thence  are  . 
called  bound-baili& ;  which  the  common  people  have  cor- 
rupted into  a  much  more  homely  appellation. 

Gaolers  are  alfo  the  fervants  of  the  (heriff,  and  he  muft 
be  refpouGble  for  their  condu£l:.  Their  bufinefs  is  to  keqi 
fafely  all  Aieh  perfons  as  are  committed  to  them  by  lawful 
warrant :  and,  if  they  fuffcr  any  fuch  to  efcape,  the  fheriff 
ihall  anfwer  it  to  the  king,  if  it  be  a  criminal  matter.;  or, 
in  a  civil  cafe,  to  the  party  injured  *^.  And  to  this  end  the 
IherifF  mufl  ^  have  lands  fufficient  within  the  county  to  an- 
fwer the  king  and  his  people  (8).  The  abufes  of  gaolers  and 

<  Dak.  c.  1 18.   4  Rep.  34.  x.  4;  4  Ed^r.  III.  c.  9.  5  Edw.  Ill,  c.4, 

d  Stac.  ^Edw.  II.  n.a.  2  Edw. III.     is^e  i4Gir.  JI.  c.21.  §7, 

(8)  This  Is  the  only  qualification  required  from  a  fhcrifF.  Th«t 
It  was  the  intention  of  our  ancellors  that  the  lands  of  a  fheriff 
ihould  be  confiderable,  abundantly  appears  from  their  having  this 
provifion  fo  frequently  repeated,  and  at  the  fame  time  that  they 
x>bta]ned  a  confirmation  of  magna  chart  a  and  their  mofl  valuable  H- 
berties*     At  the  fhciiff,  both  in  criminal  and  civil  cafes,  may  have 

G  g  a  the; 
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flieriff's  officers,  towards  the  unfortunate  perfbns  in  dieit 
cuftody,  are  well  rcftraiaed  and  guarded  againft  by  ftamte 
32  Geo.  II.  €•  18.  an'd  by  ftatute  14  Geo.  III.  c.  59.  pro* 
vifions  are  made  for  better  preferring  the  health  of  (rifoo* 
crs,  and  prerenting  the  gaol  diftemper  (9)* 

The  Taft  expence,  which  cuftom  bad  introduced  in  far^ 
ing  the  office  of  high-(heriff,  was  grown  fuch  a  burthen  up 
the  fubjed^that  it  wasenaded,  by  ftatute  13  and  i4Car.  IL 
c.  21.  that  no  flier  iff  (except  of  London^  Weftmorland» 
and  towns  which  are  counties  of  themfelves)  Ihould  keep  any 
table  at  the  affifes,  except  for  his^  own  family,  or  give  any  pre* 
fents  to  the  judges  or  their  fervants,  or  have  more  than  forty 
men  in  livery;  yet,  for  ihe  fake  of  fiifety  and  decencyi  he 
Inay  not  have  lefs  than  twenty  men  in  England  and  twefare 
in  Wales ;  ttpon  forfeituTe>ia  any  of  thcfe  cafes^  of  200  L 

'  IL  The  coroner's  is  alfo  a  very  antient  office  at  the  Com* 
mon  law.  He  is  called  coroner,  coroniOor^  bccaufe  he  hath 
principally  to  do  with  pleas  of  the  crown,  or  fuch  wherein 
the  king  i»  more  immcdialely  concerned  ^  And  in  this  light 

*  ft  laft.  31*    4  loft.  27?. 


the  cuilody  of  men  of  the  greateft  property  in  the  country^  hfs 
own  eftate  ought  certamly  to  be  large^  that  he  may  be  above  al! 
temptation  to  permit  them  to  efcapey,  or  to  join  them  in  their 
flight.  In  ancient  times  this  office  was  frequently  executed  by  the 
Bobility  and  perfons  of  the  highefl  rank  in  the  kingdom,  ^g^ 
tatUur  olim  ad  Hoc  offUlum  fotenit/Jtml  fepenumero  fotius  regniproeeres^ 
tarones^  comiieSf  duces f  interdunt  et  rrgumjii'u.  Spel.  GIofT.  Fuecom^ 
Bifhops  alfo  were  not  unfrequently  fheriffs.  Richard  duke  of 
doucefter  (afterwards  Richard  the  third)  was  fherilF  of  Cumber^ 
land  fWe  years  together.  {Bum,  Htft.  Cumh.  570.)  It  does  noft 
^pcar  that  there  is  any  exprefs  law  to  exclude  the  nobility  from 
the  execution  of  this  office,  though  it  has  been  long  appropriated 
to  commoners. 

(9)  I?y  ftatute ^4  Geo.  III.  fcfT.  2.  o.  54,  fed.  22.  no  gaoler 
IS  to  fuffcT  tippling  or  gaming  in  the  prifon,  or  to  fell  any  liquors- 
therein,  under  the  penalty  of  10  /.  to  be  recovered  by  diiirels  upoa 
conv;cii«n« 

the 
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the  lord  chief  juftlce  of  the  king's  bench  is  the  principal 
coroner  in  the  kingdom^  and  may  (if  he  pleafes)  exercife 
the  jurifdiflion  of  a  coroper  in  any  part  of  the  realm  ^  But 
there  are  alfo  particular  coroners  for  every  county  of  Eng- 
land; ufually  four,  but  fometimes  fix^  and  fometimes  [  347^ 
fewer  ^.  This  office^  is  of  equal  antiquity  with  the  (heriff; 
and  was  ovdained  together  with  him  to  keep  the  peace^  when 
the  earls  gave  up  the  wardihip  of  the  county. 

He  is  ft  ill  cfaofen  by  all  the  freeholders  in  tlie  county  court  | 
98  by  the  policy  of  our  antient  laws  the  iheiifTs^  and  coh« 
fervators  of  the  peace,  and  all  other  officers  were,  who  were 
concerned  in  matters  that  affe£led  the  liberty  of  the  people^  | 
and  as  verderors  of  the  foreft  ftiU  arcj  whofe  bufinefs  it  is  to. 
iland  between  the  prerogative  and  the  fubjc^  in  the  execu* 
tion'of  the  foreft  laws.  For  this  purpofe  there  is  a  writ  at 
common  law  de  coronatore  eligendo  ^  :  in  which  it  is  cxprcfsly 
commanded  the  (her iff,  <<  quod  talem  elipfadat^  qui  meliuf 
*'  etfdaty  et  velit,  et  poffit^  officio  illi  inUndere!*  And,  in  or- 
der to  efFed  this  the  more  furely,  it  was  enabled  by  the  ftsik 
tute^  of  Weftm.  i.  that  none  but  lawful  and  difcreet  knights 
ihould  be  chofeo  )  and  theje  was  an  inftance  in  the  5  Edw. 
III.  of  a  man  being  removed  from  this  office^  becaufe  he  was 
only  a  merchant*"  (10).  But  it  feems  it  is  uow  fufficient  if  ^ 

i  4  Rep.  57.  *  F.  N.  B.  163. 

S  F.  N.  B.  163.  '3  Edw.  t.  Q.  lo. 

^  Mirror,  t.  i.  ^  3.  '  n  2  Inft.  3*. 

*  z  Inft.  553. 


( lo)  That  Ihis  was  an  office  of  high  dignity  in  ancient  times, 
j^f  ears  from  Chaucer's  defcription  of  the  FrankeUin  s 

At  fcflions  ther  was  he  lord  and  fire,  • 

Till  often  time  he  was  knight  of  the  fluVe, 
A  fherere  hadde  he  ben,  and  a  coronour. 
Was  no  wher  fwiche  a  worthy  vavafour. 

Selden,  tit.  hon.  i.  c.  5.  f.  4.  obfervesy  that  fome  copies  have 
!t  coronour ;  others  countotir.  But  the  office  of  an  accountant  is 
perfedly  inconfiilent  with  the  cbarader  defcribed)  unleCs  a  co.ua- 
tour  fignified  an  efcheator. 

G  g  3  maa 
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man  hath  lands  Enough  to  be  made  a  knight  ( 1 1 ),  whether  he 
be  really  knighted  or  not  *  :  for  the  coroner  ought  to  hate  an 
eftate  fufficient  to  maintain  the  dignity  of  his  office,   and 

.,  anfwer  any  fines  that  may  be  fet  upon  him  for  his  miibeha- 

viour  ^ ;  and  if  he  hath  not  enough  to  anfwer,  his  fine  fhall 
be  levied  on  the  county,  as  the  punifliment  for  electing  an  in- 
fufficient  officer  '•  Now,  indeed,  through  the  culpable  ne- 
glect of  gentlemen  of  property,  this  office  has  been  fuffisred 
to  fall  into  difrepute,  and  get  into  low  and  indigent  hands : 
fo  that,  althoughiformerly  no  coroners  would  cqndefcend 
to  be  paid  for  fcrving  their  country,  and  they  were  by  the 

C  34'  3  aforefaid  ftatute  of  Wcftm.  i.  exprefsly  forbidden  to  take  a 
reward,  under  pain  of  a  great  forfeiture  to  the  king  j  yet  for 
many  years  paft  they  have  only  defired  to  be  chofen  for  the 
fake  of  their  perquifites :  being  allowed  fees  for  their  at- 
tendance by  the  ftatute  3  Hon.  VII.  c.  i.  which  fir  Edward 
Coke  complains  of  heavily  h  ;  though  fincc  his  time  thoie 
fees  have  been  much  enlarged  \ 

The  coroner  is  chofen  for  life :  but  may  be  removed^ 
either  by  being  made  flicrifF,  or  chofen  verderor,  which  are 
offices  incompatible  with  the  other ;  or  by  the  king's  writ  de 
cortmaiore  exantrando^  for  a  caufe  to  be  therein  affigned,  as 
that  he  is  engaged  in  other  bufinefs,  is  incapacitated  by  years 
or  Gcknefs,  hath  not  a  fufficient  eftate  in  the  county,  or  iives 
in  an  inconvenient  part  of  it  ••  And  by  the  ftatute  25  Geo.  II, 
c.  29.  extortion,  negled,  or  miibehaviour,  are  alfo  made 
caufes  of  removal. 

The  office  and  power  of  a  coroner  are  alfo,  like  thofe  Qf 
theflieriiF,  either  judicial  or  minifterial ;  but  principally  judi- 
cial* This  is  in  g-re«c  meafure  afceruined  by  ftatute  4  £dw.  I« 

»  F.  N.  B.  163,  164.  \  2:nft.  2ir. 

•  Z**^-  *"  Stat.  15  Geo.  II.  c.  39, 

p  Mirr.  c.  j.  ^  3.     *  Jnft.  175.  •  F.  N.  B.  163,  164. 


(11)  Which  by  ihcjaiutum  de  miliiibus^  i  Edw.  II.  were  lands 
to  ^e  amount  of  90  /.  fcr  (mnum* 
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A  aficio  corenataris ;  and  confifts^  firft,  in  inquiring,  when 
any  perfon  is  flain,  or  dies  fuddenly,  or  in  prifon^  concerning 
the  manner  of  his  death.  And  this  muft  be  "fuper  vi/um 
•*  corporu  ^i**  for,  if  the  body  be  not  found,  the  coroner  can- 
not fit '.  He  muft  alfo  fit  at  the  very  place  where  the  death 
happened ;  and  his  inquiry  is  made  by  a  jury  from  four,  five, 
or  fix  of  the  neighbouring  towns,  over  whom  he  is  to  prefide* 
If  any  be  found  guilty  by  this  inqueft  of  murder  or  other  ho--' 
micide,  he  is  to  commit  them  to  prifon  for  farther  trial,  and 
is  alfo  to  inquire  concerning  their  lands,  goods  and  chattels, 
which  arc  forfeited  thereby  :  but,  whether  it  be  homicide  or 
Aot,  he  muft  inquire  whether  any  deodand  has  accrued  to  the 
king,  or  the  lord  of  the  franchife,  by  this  death  :  and  muft 
certify  the  whole  of  this  inquifition  (under  his  own  feal  and^C  349  3 
the  feals  of  the  jurors")  together  with  the  evidence  thereon, 
to  the  court  qf  king's  bench,  or  the  next  affifes.  Another 
branch  01  his  pfSce  is  to  inquire  concerning  ihipwrecks; 
and  certify  whether  wreck  or  not,  and  who  is  in  pofleflion  of 
the  goods.  Concerning  treafure- trove,  he  is  alfo  to  inquire 
who  were  the  finders,  and  where  it  is,  and  whether  any  one 
be  fufpe£led  of  having  found  and  concealed  a  treafure; 
^*  and  that  may  be  well  perceived,  (faith  the  old  ftatute  o£ 
*}  Edw.  I.)  where  one  liveth  riotoufly,  haunting  taverns^ 
*•  and  hath  done  fo  of  long  time  :**  whereupon  he  might  be 
attached,  and  held  to  bail,  upon  this  fufpicion  only* 

The  minifterial  office  of  the  coroner  is  only  as  the  flierifPs 
fubftitute.  For  when  juft  exception  can  be  taken  to  the 
(heriff',  for  fufpicion  of  partiality,  (as  that  he  isinterefted  in 
the  fuit,  or  of  kindred  to  either  plaintiff  or  defendant,)  the 
procefs  muft  then  be  awarded  to  the  coroner,  inftead  of  the 
flieriff,  for  execution  of  the  king's  writs*.'* 

f  4  In(l .  27  r .  **  quam  vu!np^atum  et  catfim.  Pottft  ituat 

*  Thus,  in  the  Gothic  conftitution*  <'  homo  itiam  ex  alia  caufa ^ito  mcru** 

before    any  fine    was    payable    by  the  Siiernhook  dijure  Goibor.  I.  3.  c,  4.. 

neighbourhood,  for  the  ilaufjliter  of  a         n  Stat.  3;  Hen.  Vll).  c.  12.     J  Set 

man  therein,  «  de  corpore  deli^  CQttftart  P.  &  M.  c.  13'.  2  We6^. Symbol.  ^3x0. 

*^  oportebat\  i.e.   mm  tarn fuiffe aliquem  Crompt.  264.  Trcmaia.  P.  C.  621* 

<<  xs  territom  ifii   mortutm  m/enftm,        ^  4  loft.  271  • 

>  Gg4  IILThb 
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III«  The  next  fp^cies  of  Aibordinace  n^a^ftralcs»  wBota- 
I  am  to  confider,  ace  juftices  of  the  peace  \  the  principal  of 
whom  is  the  cufisx  roiuUrumj  or  keeper  of  the  records  of  the 
connty.  The  cocnmoa  law  hath  ever  had  a  fpecial  care-sttd 
regard  for  the  confervation  of  the  peace  ;  for  peace  ia  the- 
Tery  end  aitd  foundation  of  civil  fociety.  And  therefore^ 
before  the  prefent  conftitution  of  jufUces  was  invented,  there 
were  peculiar  officers  appointed  by  the  common  law  for  die 
naaiotcnance  of  the  public  peace.  Of  thefe  feme  had,  and 
fliH  have,  this  power  annexed  to  other  offices  which  they 
hold}  others  had  it  merely  by  itfelf,  and,  were  thence  nameci 
cuflodes  or  confervatores  pacts.  Thofe  that  were  fo  virtuU 
officii  (till  continue :  but  the  latter  fort  are  fuperfedtd  by  the 
modern  jufticed. 

The  king's  majcfty  ^  is,   by  his  office  and  dignity  royal^ 
the  principal  confervator  of  the  peace  within  all  his  domi- 
r  350.  3  nions;  and  may  give  authority  to  any  other  to  fee  the  peace 
kept,  and  to  punifli  fuch  as  break  it:  hence  it  is  ufually 
called  the  king's  peace.     The  lord  chancellor  or  keeper,  the 
lord  treafurcr,  the  lord  high  (leward  of  England,  the  lord 
tnarefchal,  the  lord  high  conftable  of  England,  (when  any 
fuch  officers  are  in  being,)  and  all  the  juftices  of  the  court  of 
king's  bench,  (by  virtue  of  their  offices,)  and  tlie  mader  of 
the  rolls,  (by  prtfcription,)  are  general  confervators  of  the 
peace  throughout  the  whole  kingdom,  and  may  commit  all 
breakers  of  it,  or  bind  them  in  recognizances  to  keep  it ' : 
the  other  judges  are  only  fo  in  their  own  courts*    The  coro<« 
ner  is  alfo  a  confervator  of  the  peace  within  his  own  coun* 
ty^;   as  is  alfo  the  flicrifF';  and  both  of  them  may  take  a 
recognizance  or  fecurity  for  the  peace.  Conflables,  tything- 
men,  and  the  like,  are  alfo  confervators  of  the  peace  withiit 
their  own  jurifdi£Hons;  and  may  apprehend  all  breakers  of 
the  peace  and  commit  them,  till  they  find  fureties  for  their 
keeping  it  \ 

^  LamKard.  Eiienarch.  i».  *  F.N.  B.  9x. 

s  Lamb.  ii.  *  LamK.  14. 

y  Bkltton.  3. 

•  c  Those 
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ThosB  dkat  were,  without  afDy  office,  -iSmplj  and  merely 
donfervators  of  the  peace,  either  claimed  that  power  by  pre« 
icriptton^ ;  or  were  bound  to  exercife  it  by  the  tenure  of 
their  lands ^;  or,  laftly,  were  cho&n  by  the  freeholders  ia 
foil  county  court  before  the  flieriff ;  the  writ  for  their  elec- 
tion dtrefling  them  to  be  chofen  '*  di  probioriius  et  pofentiori^ 
^  htf  c9fMiUtus/ui  in  cujhdespads  '/'    But  when  queen  Ifabel, 
the  wife  of  Edward  If,  had  contrived  to  depofe  her  hu(ban4 
by  a  forced  refignation  of  the  crown,  and  had  fet  up  his  fon 
Edward  III  in  his  place  \  this,  being  a  thing  then  without . 
example  in  England,  it  was  feared  would  much  alarm  the 
people :  efpecially  as  the  old  king  was  living,  though  hur« 
tied  about  from  caftle  to  caftle ;  till  at  laft  he  met  with  an 
untimely  deaft.     To  prevent  therefore  any  rifings,  or  other   • 
difturbance  of  the  peace,   the  new  king  fent  writs  to  all 
the  (heriffs  in  England,  the  form  of  which  is  preferved  by  [  351  ] 
Thomas  Wal{]ngham%    giving  a  plaufible  account  of  the 
Ihanner  of  his  obtaining  the  ^rown  \  to  wit,  that  it  was  done 
ipftus  patrts  henepladU:  and  withal  commanding  each  (heriflT 
that  the  peace  be  kept  throughout  his  bailiwick,  on  pain  and 
peril  of  difmheritance  and  lofs  of  life  and  limb.     And  in  a 
few  weeks  after  the  date  of  thefe  writs,  it  was  ordained  in 
parliament '^i  that,  for  the  better  maintaining  and  keeping  of 
the  peace  in  every  county,  good  men  and  lawful,  which  were 
tio  maintainers  of  evil,  or  barretors  in  the  country,  (hould 
te  ajjigned  to  keep  the  peace.     And  in  this  manner,  and  upon 
this  occafiou,  was  the  eleflion  of  the  confcrvators  of  the  peace 
taken  from  the  people,  and  given  to  the  king^;  this  afiign- 
ment  being  conftrued  to  be  by  the  king's  permiflion  ^.     But 
ftill  they  were  only  called  confcrvators,  wardens,  or  keepers  of 
the  peace,  till  the  ftatute  34  Edward  III.  c.  i.  gave  them  the 
power  of  trying  felonies ;  and  then  they  acquired  the  more 
honourable  appellation  of  jufticesJ. 


^  Lamb.  15* 

c  Ibid.  17. 

•«  IhU.  16. 

«  Hlft.^.  D.  1317. 

i  Sut.  1  Edw.  UL.  c«  i6* 


S  Lamb.  20. 

h  Stat.  4  £<lw.  IIL  C.  1. 
in  ft.  2.  c.  2. 
j  Lamb.  %'^ 


18  Edw. 


Thess 
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Thesi  jttftices  are  appointed  hj  the  king's  fpiecfal  com* 
miffioii  under  the  great  feal,  the  form  of  which  was  fettled 
by  all  die  judges,  ji.D.  1590^  This  appoints  them  all% 
jointly  and  feverally,  to  keep  the  peace>  and  any  two  or  more 
of  them  to  inquire  of  and  determine  fclomes  and  other  mif- 
demefnors:  in  which  number  fome  particular  juftices,  or  one 
of  them^  are  directed  to  be  always  included,  and  no  bafinefs 
to  be  done  without  their  prefence;  the  words  of  the  com^ 
miffion  running  thus,  *^  qmrum  aliquem  v^brum^  A,  B*  C  D* 
^  ^  isfc.  unum effe volumus i^  whence  the perfons fo named  are 
ufually  called  juftices  of  the  quorum.  And  formerly  it  wav 
cuftomary  to  appoint  only  a  felefi  omnber  of  juftices,  emi«> 
nent  for  their  flcill  and  difcretion,  to  be  of  the  quorum;  but 
now  the  pradice  is  to  advance  almoft  all  of  them  to  that  dig- 
nity, naming  them  all  over  again  in  the  quorum  daofe,  except 
perhaps  only  fome  one  inconfiderable  perfon  for  the  fake  of 
r  ^^2  1  propriety;,  and  no  exception  is  now  allowable,  for  not  ex* 
prefling  in  the  form  of  warrants,  l^c.  that  the  jufttce  who 
iflued  them  is  of  the  quorum  K  When  any  juftice  intends  to 
aft  under  this  commiiHon,  he  fues  out  a  writ  of  dedimus  pc^ 
tifiatemy  from  the  clerk  of  the  crown  in  chancery,  empower, 
ing  certain  peifons  therein  named  to  adminifter  the  ufual 
•atbs  to  him;  which  done,  he  is  at  liberty  to  a£t. 

Touching  the  number  and  qualifications  of  thefe  juftices; 
St  was  ordained  by  ftatute  18  £dw.  III.  c.  2.  that  tnoo  or  three^ 
«f  the  beft  reputation  in  each  county,  (hall  be  ai&gned  to  be 
l^eepers  of  the  peace.  But  thefe  being  found  rather  too  few 
for  that  purpofe,  it  was  provided  by  ftatute  34  Edw.  III. 
c.  1.  that  one  lord,  and  three,  or  four,  of  the  moft  worthy 
men  in  the  county,  with  fome  learned  in  the  law,  {hall  be 
made  juftices  in  every  <;ounty.  But  afterwards  the  number  of 
juftices,  through  the  ambition  of  private  perfons,  became  fo 
large,  that  it  was  thought  neceftary  by  ftatute  12  Ric.  II.  c.  lo. 
and  14  Ric.  11.  c.  1 1.  to  reftrain  them  at  firft  to  fix,  and  after- 

*  Lambi43.  >  Sut  xSGeo.  11*  c.  27.    See  alio 

k  See  the  form  itfclf.  Lamb*   55.    fbt.  7  Ge«>  III*  c  »i. 

Bitfo.  tit*  JufticcS]  ^  I. 

wards 
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vards  to  eight  only.  But  this  rule  is  now  difregarded^  and  the 

caufe  feems  to  be,  (as  Lambard  obferved  long  dgo"*,}  that  the 

growing  number  of  ftatute  laws,  committed  from  time  to  time 

to  the  charge  of  juftlces  of  the  peace,  have  occafioncd  alfi>      ' 

(and  very  reafonably)  their  encrenfc  to  a  larger  iiumScr.  And^ 

as  to  their  qualifications^  the  ilatutcs  jufl  cited  dire£i  them  to 

be  of  the  bell  reputation,  and  mod  worthy  men  in  the  county: 

and  the  ftatute  13  Ric.  11.  c,  7.  orders  them  to  be  of  the 

moft  fufficient  knights,  efquires,  and  gentlemen  of  the  ]aw. 

Alfo  by  ftatute.  2  Hen  V.  ft.  i,  c.  4.  and  ft.  2.  c    i.  they 

•Inuft  be  refident  in  their  feveral  counties.     And  bccaufe, ' 

contrary  to  thefe  ftatutes,  men  of  fmall  fubftancc  had  crept 

into  the  commiflion,  whofe  poverty  made  them  both  covet* 

ous  and  contemptible,  it  was  enabled  by  ftatute  18  Hen.  VL 

c.  II.  that  no  juftice  (hould  be  put  in  commiiBon,  if  he 

had  not  lands  to  the  value  of  20/.  pfr  annum.     And,  the 

rate  of  money  being  greatly  altered  fince  that  time,  it  is  now 

enaftcd  by  ftatute  5  Geo.  II.  c.  18.  that  every  juftice,  ejecept  f  353  J 

as  is  therein  excepted,  (hall  have  100/.  pemnnum  cltzf  ot 

all  deduflions  (i  2);  and,  if  he  aQs  without  iuch  qualification, 

he  ftiall  forfeit  100/.  This  qualification  "  is  almoft  an  equiva* 

lent  to  the  20/.  ^^r  fl/i«//m  required  in  Henry  the  CiniVs 

time :  and  of  this^  the  juftice  muft  now  make  oath.     Alfo  il 

is  provided  by  the  aft  5  Geo.  II.  that  no  pr«^£lifing  attorney^ 

0"  Lamb.  34.  in  his  ebnmeon  fretiofim. 

A  See  blihop  Fleetwood's  calculatlont        ^  Stat.  j8  Geo.il.  c.  lo. 


(12)  The  18  Geo.  II.  c.  20.  is  the  laft  ftatute  which  prefcribc$ 
the  qualifications  of  jaftipcs  of  the  peace.  This  clear  eftate  of 
too/,  fer  annunty  may  confift  either  in  freehold  or  copyhold,  an 
eftate  of  luhtritance  or  for  life,  or  even  in  a  term  for  21  years. 
A  reverjion  or  remainder  after  one  or  more  lives  of  the  value  c£ 
300/.  per  artnum  is  alfo  a  qualification.  But  this  does  not  extend 
to  corporation  juftices,  or  to  the  eldeft  fons  of  peers,  and  of  gesi* 
tlemen  qualified  to  be  knights  of  (hires,  the  officers  of  the  boax^  of 
green  cloth,  principal  officers  of  the  navy,  under  fecretanes  of 
ftate,  heads  of  colleges,  or  to  the  mayors  of  Cambridge  and  Ox<- 
ford,  all  of  whom  may  aft  without  any  qualification  by  eftate. 

)  3  folicitor^ 
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foUcitoTt  or  pro£lor,  fliall  be  capable  of  a£liiig  as  a- jaftioe 
of  the  peace  (13). 

As  the  office  of  thefe  juftices  is  conferred  hj  the  king,  lb  it 
fubCfts  only  during  his  pleafure;  and  is  determinahley  i«B]r 
the  demife  of  the  crown  j  that  is,  in  fix  months  after  ^  But 
if  the  &me  juftice  is  put  in  commiflion  bjr  the  fucceflbr^  h$ 
(hall  not  be  obliged  to  fue  out  a  new  dedimus^  or  to  fwearto 
his  qualification  afrefli^:  nor,  by  reafon  of  any  new  com* 
miffion,  to  take  the  oaths  more  than  once  in  the  fame  reign'. 
2.  By  exprefs  writ  under  the  great  fealS  difcharging  any  par« 
ticular  perfon  from  being  any  longer  juftice*  3.  By  fuper* 
feding  the  commiffion  by  writ  of  fuper/edeas^  which  fufpcnds 
the  power  of  all  the  juftices,  but  does  not  totally  deftroy  it| 
feeing  it  may  be  revived  again  by  another  writ,  called  a  ^o 
cedendo.  4.  By  a  new  eommiffion,  which  virtually,  thougk 
filently,  difcharges  all  the  former  juftices  that  are  notinclud* 
ed  therein ;  for  two  commifiions  cannot  fubfift  at  once.  5.  Bf 
acceflion  of  the  office  of  (herifF  or  coroner  ^{i^)*  Former- 
ly it  was  thought,  that  if  a  man  was  named  in  any  comjniC* 
fion  of  the  peace,  and  had  afterwards  a  new  dignity  confer- 
red upon  him,  that  this  determined  his  office  \  he  no  longer 
^nfwering  the  defcription  of  the  commiflion:  but  now* 
it  is  provided,  that,  notwithftanding  a  new  title  of  dignity, 
the  juftice  on  whom  it  is  confericd  fhall  fcill  continue  a 
juftice. 

The  power,  office,  and  duty  of  a  juftice  of  the  peace  dc« 
pend  on  his  commiffion,  and  on  the  Several  ftatutes  which 

V  Stat  1  Ana.  c.  8.  >  Lamb.  67. 

4  Sut.  I  Geo.  III.  c.  13.  *  Stat,  i  Mar.  ft  i.  c.  2. 

r  Stat  7  Geo.  III.  c.  9.  ■  Sut.  x  Edw.  VI.  c.  7. 


(13)  For  any  county. 

( 1 4}  A  fheriiF  cannot  a^  as  a  juHice  during  th<  year  of  his  office; 
but  neither  the  ilatute  referred  to,  nor  I  apprehend  any  other 
ftatute,  difquaiifies  a  coroner  from  adling  as  a  juftice  of  the  peace$ 
nor  do  the  two  offices  in  their  nature  feem  incompatible* 

have 
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have  created  obje£h  of  his  }ttrifdi£Uon«  His  comtniiEoD^ 
firft,  empowers  him  fiogly  to  coDferve  the  peace;  and  there-- 
by  gives  him  all  the  power  of  the  antient  confervators  at 
the  common  law,  in  fttppreffing  riots  and  affrays,  in  taking 
fecurities  for  the  peace,  and  in  apprehending  and  commit* 
ting  felons  and  other  inferior  criminals.  It  alfo  empowers 
any  two  or  more  to  hear  and  determine  all  felonies  and  other 
cflFences;  which  is  the  ground  of  their  jurifdi£tion  at  fe& 
Cons  (15),  of  which  more  will  be  faid  in  it's  proper  place* 
And  as  to  the  powers  given  to  one,  two  (16),  or  more  jofticcs 
by  the  feveral  (tatutes,  which  from  time  to  time  have  heaped 
upon  them  fuch  an  infinite  variety  of  bulinefs,  that  few  care 
to  undertake,  and  fewer  underftand,  the  office;  they  are  fuch 
and  of  fo  great  importance  to  the  public,  that  the  country  is 
greatly  obliged  to  any  worthy  magiftrate,  that  without  fiiii* 
fter  views  of  his  own  will  engage  in  this  troublefome  fervice* 
And  therefore,  if  a  well-meaning  juftice  makes  any  unde* 
figned  flip  in  his  praclice,  great  lenity  and  indulgence  are 
(hewn  to  him  in  the  courts  of  law ;  and  there  are  many  fta« 
tutcs  made  to  proteft  him  in  the  upright  difcharge  of  hi* 
office  "*";  which,  among  other  privileges,  prohibit  fuch  jut 
tices  from  being  fued  for   any   overfights   without  notice 

«  Sut  7  Ja&  I*  c.  5.  21  Jac.  I.  c.  i2.  24Gto.  I],  c.  44.. 


(15)  The  feffions  cannot  be  held  without  the  prcfence  of  t>ro 
juftices. 

(16)  Where  a  ftatute  requires  any  a£l  to  be  done  by  two  juftfces. 
It  is  in  general  an  eflablifhed  rule,  that,  if  the  a6b  is  of  a  judicial  na^ 
ture,  or  is  the  refult  of  difcrction,  the  two  juftices  muft  be  prefent  to 
concur  and  join  in  it,otherwIfe  it  will  be  void;  as  in  orders  of  removal 
and  filiation,  the  appointment  of  overfeers,  and  the  allowance  of 
the  indenture  of  a  pari(h  apprentice ;  but  where  the  a£l  is  merely 
minifterial,  they  may  a6l  feparately,  as  in  the  allowance  of  a  poor 
rate.  This  is  the  only  aft  of  two  juftices,  which  has  yet  been  con- 
ftrued  to  be  minifterial;  and  the  propriety  of  this  conilruftion  has 
been  juftly  qucftioned.     3  7*.  Rep»  380. 

But  it  has  been  held,  that  an  order  of  removal  figncd  by  two 
juftices  feparately  is  not  void  but  roidablc,  and  can  only  be  avoided 
bj  an  appeal  to  the  feil&ons.    4  T.  A\  yj6. 

beforehand^ 
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Wforehand ;  and  ftop  all  fuits  begim^  on  tcficfar  made  of 
fnfficient  amends  (17).  But,  on  the  other  hand^aof  maii* 
cious  or  tyrannical  abufe  of  their  office  is  ufuallj  feverdy 


( 17  )  It  behoves  every  magi(bate  to  be  acquainted  with  the  law 
and  the  extent  of  his  authority,  and  he  may  be  compelled  to  make 
an  adiequate  compenfation  to  thofe  who  fuffer  by  his  ignorance  or 
iaadvertence :  but  to  prote&  him  from  being  haralTed  by  vexatious 
aAions,  it  is  provided,  tliat  he  fhall  have  notice  of  any  a£ilion  com- 
menced .againft  him,  and  the  caufe  of  it,  one  month  before  the 
^rrit  is  fued  out,  or  a  copy  of  it  fcrved  upon  him,  by  a  writing 
£t)m  the  attorney  of  the  party,  who  ihall  indorfe  upon  it  his  name 
and  rcfidcncc.  The  magiftrate  may  afterwards  tender  amends^ 
and  plead  fuch  tender  with  the  general  iflue  and  any  other  plea* 
And  if  the  fum  tendered  be  thought  fufficient  by  the  jury,  he  (hall 
obtam  a  verdifl  with  cofls.  This  adion  mull  be  commenced  within 
fix  months  after  the  irjury  complained  of.  %\Geo.  II.  c.  44* 

But  if  a  magiflrdte  abufes  the  authority  repofed  in  him  by  the 
law,  in  order  to  gratify  his  malice,  or  promote  his  private  interefts 
ct  ambition,  he  may  be  punilhed  alfo  criminally  by  indictment  or 
information.     But  the  court  of  king's  bench  have  frequently  de- 
clared, that  though  a  jufb'ce  of  peace  (hould  aft  illegally,  yet,  if 
he  has  afted  honcftly  and  candidly,  without  any  bad  view  or  31 
inteiition  whatfoever,  the  Court  will  never  punifh  him,  by  the  extra- 
ordinary mode  of  an  information,  but  will  leave  the  party  complain- 
ing to  the  ordinary  method  of  profecution  by  aftiun  or  indiftment. 
2  Bur.  1 162.     Ai^d  in  no  cafe  will  the  court  grant  an  information 
unlefs  an  application  for  it  is  made  within  the  fccond  term  after  the 
offence  committed,'  and  notice  of  the  application  be  previouily 
given  to  the  juftice,  and  unlefs  the  party  injured  will  undertake  to 
brijig  no  awiicn.     And  if  the  parly  proceeds  loth  by  aftion  and 
indidment,  the  attorney  general  will  giant  a  noli profequi  to  the 
indiciment.     Indeed,  where  a  juftice  has  committed  an  involuntary 
error,  without  any  con  upt  motive  or  intention,  it  may  be  qucftion- 
ed  whether  it  is  an  indiclable  oifcnce ;  for  the  aft  in  that  cafe  is 
cither  null  and  void,  or  the  juftice  is  anfwerable  in  damages  for  all 
the  confcquences  of  it.     It  is  the  objcft  of  all  puniftiment  to  pre- 
vent a  repetition  of  the  aft  ;  and  it  would  be  abfurd  to  punilh  a  man 
for  an  involuntary  aft,  or  for  that  which  he  has  neither  power  nor 
will  to  avoid. 

puni{hed^ 
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punifhed ;  and  all  perfons  who  recover  a  verdlA  againft  a 
jttfiice,  for  any  wilfol  or  malicious  injury^  are  intitkd  to 
double  cofts  (18). 

It  is  impoflible  upon  our  prefent  plan  to  enter  minutelf 
into  the  particulars  of  the  accumulated  autboritft  thus  com* 
mitted  to  the  chjirge  of  thefe  magiilrates.  I  muft  therefore 
refer  myfelf  at  prefent  to  fuch  fubfequent  part  of  thefe  com* 
mentariesi  as  will  in  their  turns  comprize  almoft  every  ol>« 
ytGt  of  the  juftices'  jurifdiftion  :  and  in  the  mean  time  re* 
commend  to  the  ftudent  the  perufal  of  Mr.  Lambard's  eirt-^ 
narchdy  and  Dr.  Burn's  juftice  of  the  peace ;  wherein  he  will 
find  every  thing  relative  to  this  fubje^i  both  in  antlent  and 
modem  praflice,  colle6ied  with  great  care  and  accuracy^ 
and  difpofed  in  a  moft  clear  and  judicious  method. 

I  SHALL  next  confider  fome  officers  of  lower  rank  than  [  355  } 
thofe  which  have  gone  before,  and  of  more  confined  jurifdic«  ] 

tion  \  but  dill  fuch  as  are  univtrfally  in  ufe  through  every 
part  of  the  kingdom* 

IV.  Fourthly,  then,  of  the  conftablc.  The  word 
confiable  is  frequently  faid  to  be  derived  from  the  Saxon^ 
koning-jrapel,  and  to  (iguify  the  fupport  of  the  king. 
But,  as  we  borrowed  the  name  as  well  as  the  office  of  con* 
ftable  from  the  l^rench,  I  am  rather  inclined  to  deduce  it* 
with  fir  Henry  Spelman  and  Dr.  Cowel,  from  that  language  : 
wherein  it  is  plainly  derived  from  the  Latin  comes  JlnbuU^  aa 
officer  well  known  in  the  empire ;  fo  called,  becaufe,  like  the 
great  conftable  of  France,  as  well  as  the  lord  high  conftable 
of  England,  he  was  to  regulate  all  matters  of  chivalry,  tilts, 
tournaments,  and  feats  of  arms,  which  were  performed  on 
horfeback  (19).  This  great  office  of  lord  high  conftable  hath 


(id)  That  \&^  where  the  judge  certifies  in  court  that  the  injury* 
wa£  wilful  and  malicious. 

.    (19)  We  may  form  a  judgment  of  his  power,  and  the  condi% 
tton  of  the  people  of  this  countiy  in  the  fifteenth  ceoturyt  froa 

the 
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been  difufed  in  England^  except  only  upon  great  and  fdenm 
occafionsj  as  the  king's  coronation  and  the  like^  ever  finoe 
the  attainder  of  Stafford  duke  of  Buckingham  under  king 
Henry  VIII ;  as  in  France  h  was  fupprefled  about  a  century 
after  by  an  edi£l  of  Louis  XIII ' :  but  from  his  office,  fays 
Lambard  r^  this  lower  conftablefliip  was  at  firft  drawn  and 
fetched,  and  is  as  it  were  a  very  fiuger  of  that  hand.  Fc^r 
the  ftatute  of  Winchefter ',  which  firft  appoints  them,  4i« 
fc£ls  that,  for  the  better  keeping  of  the  peace,  two  confta- 
Ues  in  every  hundred  and  franchife  (hall  infpeA  all  matten 
relating  to  arms  and  armour. 

Constables  are  of  two  forts,  high  conftables,  and  petty 
conftables*  The  former  were  firft  ordained  by  the  ftatute  of 
Winchefter,  ae  before-mentioned ;  are  appointed  at  the 
court  lects  of  the  franchife  or  hundred  over  which  they  pre- 
fide,  or,  in  default  of  that,  by  the  juftices  at  their  quarter 
C  356  3  feffions;  and  are  removable  by  the  £ame  authority  that  ap« 
points  them '.  The  petty  conftables  are  inferior  officers  in 
every  town  and  pariih,  fubordinate  to  the  high  conftable  of 
the  hundred,  firft  inftituted  about  the  reign  of  £dw.  Ill  ^« 
Thefe  petty  conftables  have  two  offices  united  in  them ;  the^ 
cneantient,  the  other  modern.  Their  aritient  office  is  that 
of  headborottgh^  tithing-man,  or  borfholder ;  of  whom  we. 
formerly  fpoke  *^,  and  who  are  as  antient  as  the  time  of  king 
Alfred  :  their  more  modern  office  is  thnt  of  conftable  merely ; 
which  was  appointed  (as  was  obferved)  fo  lately  as  the  reign 
of  Edward  III,  in  order  to  affift  the  high  conftable  <'.     And 


xPhillp't  life  of  Pole.  ii.  ixi. 
f  of  conftable^.   5. 
*  13  Edw.  I.  c.  6. 
>  Satk.  1 50. 


1>  Spelm.  Gloir  148. 
c  page  XI 5. 
<1  Lamb.  9. 


the  following  claiife  In  a  commifTion  in  the  7  Edw.  IV.  to  Richard 

carl  Rivers :  Plenam  potejlaiem  et  auSor'ttatem  damns  ei  comtnhtimuj  ad 

etigncfcenduni  et  proccdtndum  in  ommhus  et  Jingulu  caufis  et  negotils  dt 

et  fuper  crimine  Ufje  majf/Iathy  feu  t^ius  occqftoney  ctterifque  cattf.s  qui' 

hufcunquef  funmarie  et  de  planoy  Jinefirepltu  el Jigurd judtciu  fildfaOi 

wriiaU  injfidd,  Rynu  Foed.  torn  xi.  p.  5S2. 

in 
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in  general  ihe  antient  headboroughs,  tithing-men,  and  boriV 
holders,  were  made  ufe  of  to  ferve  as  petty  con(lables( 
though  not  fo  generally,  but  that  in  many  places  they  ftill 
continue  diftin£t  officers  from  the  conflaUe.  They  are  all 
chofen  by  the  jury  at  the  court  leet$  or  if  no  court  leet  be 
held^  are  appointed  by  two  juftices  of  the  peace  '• 

The  general  duty  of  all  conftables,  both  high  and  petty, 
as  well  as  of  the  other  ofEcers,  is  to  keep  the  king's  peace  in 
their  feyeral  diftrids;  and  to  that  purpofe  they  are  armed 
with  very  large  powers,  of  arreftlng,  and  impiifoning,  of 
breaking  open  houfes,  and  the  like :  of  the  extent  of  which 
powers,  confidering  what  manner  of  men  are  for  the  mod 
part  puf  into  thefe  offices,  it  is  perhaps  very  well  that  thejr 
are  generally  kept  in  ignorance  (20).  One  of  their  principal 
duties,  arifing  from  the  ftatute  of  Winchefter,  which  appoints 
them,  is  to  keep  watch  and  ward  in  their  refpe£live  jurifdic- 
tions.  Ward,  guard,  or  cuftodia^  is  chiefly  applied  to  the 
day  time,  in  order  to  apprehend  rioters,  and  robbers  on  the 
highways;  the  manner  of  doing  which  is  left  to  the  dif*^ 
cretion  of  the  juftices  of  the  peace  and  the  conftable  ^ :  tho 
hundred  being  however  anfwerable  for  all  robberies  commit- 
ted therein,  by  day  light,  for  having  kept  negligent  guafd. 
Watch  is  properly  applicable  to  the  night  only,  (being  called 
among  our  Teutonic  anceftors  ivacht  or  nua&a^)  and  it  be- 
gins at  the  time  when  ward  ends,  and  ends  when  that  begins:  [  357  2 
for,  by  the  ftatute  of  Winchefter,  in  walled  towns  the  gates 
fliaU  be  clofed  from  funfettmg  to  funrifing,  and  watch  (hall 
be  kept  in  every  borough  and  town,  efpecially  in  the  fummer  '    v^ 

feafott,  to  apprehend  all  rogues,  vagabonds,  and  night- walkers, 
and  make  them  give  an  account  of  themfelves.  The  con-* 
ftable  may  appoint  watchmen,  at  his  difcretion,  regulated 
by  the  cuftom  of  the  place ;  and  thefe,  being  his  deputies, 

*  Scat.  i4&i5Car.II.  c.  12.  vacant.  Capitular*  Hludov.  Pit,  cap,  it 

f  Dalt  jaft.  c.  104.  ji,  i).  815. 

t  Excukiat  tt  eMploratmes  put  waSat 

(20)  If  their  powers  are  dangerous,  they  ought  to  be  curtailed 
by  the  legiflature;  but  furely  every  ofiBcer  ought  to  know  the  ex. 
tent  of  his  duty  and  authority. 

'  Vol.  L  H  h  have 


have  for  the  time  being  the  ^utboritf  of  thehr  prioapaL 
^nt,  with  regard  to  the  infinite  number  of  other  miimtc  do* 
ties,  that  are  laid  upon  conftables  hj  a  diTerfitjr  of  ilatiite$» 
I  muSt  again  refer  to  MrrLanibard  and  Dr.  Biuni  in  whofe 
compilations  may  be  alfo  (een>  vhac  powen  and  duties  be* 
long  to  the  conftaUe  or  tithing-man  indifferently,  and  what 
to  the  conftable  only :  for  the  conftahle  may  do  whatcrer  the 
tithing-man  may ;  but  it  does  not  hold  r  amverfo^  the  ^thing« 
|Dan  not  having  an  equal  power  with  the  conftable. 

V.  We  are  Jitjx  to  conGder  the  furreyors  of  the  highf 
irays.    Every  parifii  is  bound  of  common  right  to  keep  the 
high  roads,  that  go  through  it,  ip  good  and  fufficient  re-^ 
||air }  unlefs  by  reafpu  of  the  tenure  of  lands^  or  otherwife^ 
this  care  is  cooGgned  to  fome  particular  priv^e  perfon.  From 
this  burthen  no  man  was  exempt  by  our  antient  laws,  what«~ 
ever  other  immunities  be  might  enjoy :  this  being  part  of  the 
tinnoda  mcejjitas^  to  which  every  man's  eftate  waa  fubjcd^ 
viz.  ei^pfditio  contra  bofiem,  arcium  conftruQU^  ftpontium  n* 
faratio.    For,  though  the  reparation  of  bridges  only  is  ex» 
prefled,  yet  that  of  roads  alfq  mu(^  be  underftood ;  as  in  tht 
{Loman  law,  adinfiruBknes  rep^rationefqui  itinerum  et  poniium% 
nullum  genus  bominum^  nvU^ufque  dignitatis  ac  vepffotiamis  fve^ 
ritisy  ceffanoportet^.   And  indeed  now,  for  the  moft  gart,  the 
care  of  the  roads  only  feems  to  be  left  to  parii|ieSf  that  of 
bridges  beiqg  in  great  meafure  devolved  upon  the  county  at 
l^i'gc,  by  ftatutc  22  Hen.  VIIL  c.  5.    If  the  pariih  negleA- 
ed  thefe  repairs,  they  might  formerly,  as  thpy  may  ftill,  be 
[  358  }  indided  for  fuch  their  negle£^ :  but  it  ikras  not  then  incum- 
bent on  any  particular  officer  to  call  the  pariQi  together,  and 
(et  them  upon  this  work  \  iqx  which  reaibn  by  the  ftatutc 
a  &  3  Ph.  &  M.  €•  S.  furveyprs  of  the  highways  ^ett  ordered 
to  be  choien  in  every  pariOi^ 

These  furveyors  were  originally,  according  to  the  ftatute 
of  Philip  and  Mary,  to  be  appointed  by  Uie  conftable  and 
church-wardens  of  the  pariflii   but  now  they  are  confti* 

•  b  C.  II.  74.  4.  AouM  laem  that  tbdn  «w  m  ofice  •# 

i  Thit  office,  Mr.  Dalton  (jott.  cap.  rather  nore  dignity  aod  aatbcrity  ihaa 

5a)  iayiy  exafily  asfwen  that  of  die  eurt :  not  only  (rom  compartny  (Ik  me^ 

furgjwu  imanm  df  die  Bawinti  Mit  tliodsfaakis|aodaio4ipf  tltf  Ronuui 
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fated  by  two  neighbouring  jufticesi  out  of  fuch  inhabitants 
or  others^  as  are  dcfcribed  in  ftatute  13  Geo.  III.  c.  78.  and 
•may  have  falaries  allotted  diem  for  their  trouble. 

Their  office  and  duty  confids  in  putting  in  execution  a 
variety  of  laws  for  the  repairs  of  the  public  highways  ;  that 
is,  of  ways  leading  from  one  town  to  another  :  all  which  are 
now  reduced  into  one  ad  by  flatute  1 3  Geo.  III.  c.  7S.  which 
cnafis,  1.  That  they  may  remove  all  annoyances  in  the 
liighways,  or  give  notice  to  the  owner  to  remove  them  j  who 
is  liable  to  penalties  on  non-cofnpHance.  2.  They  are  to  call 
together  all  the  inhabitants  and  occupiers  of  lands,  tenements^ 
and  hereditaments  within  the  pariih,  fix  days  in  every  year,  to  ' 
labour  in  fetching  materials  or  repairing  the  highways:  all 
()erfons  keeping  draughts  (of  three  horfes,  &c.)  or  occupying 
lands,  being  obliged  to  fend  a  team  for  every  draught,  and'for 
every  50/.  a  year,  which  they  keep  or  occupy;  perfons  keeping 
lefs  than  a  draught,  or  occupying  lefs  than  50/.  a  year,  ta 
contribute  in  a  lefs  proportion }  and  all  other  perfons  charge- 
able, between  the  ages  of  eighteen  and  (ixty-five,  to  work 
or  find  a  labourer.  But  they  may  compound  with  the  fur« 
vtyors,  at  certain  eafy  rates  eftabliihed  by  the  ad.  And 
every  cartway  leading  to  any  market*towti  muft  be  made 
twenty  fcet  wide  at  the  lead,  if  the  fences  will  permit  \  and 
inay  be  increafed  by  two  juftices,  at  the  expenfe  of  the 
pariih^  to  the  breadth  of  thirty  feet  (2 1  )•  3.  The  furveyors  may 

urayi  with  thofe  of  our  country  paridiei  \    candidate  lor  the  confuldiip  with  Joliui  ' 
but  atfo  bccaafe  00c  Thermut,  who  was    Csfar.    (Cknodjtnc*  Li,  tp,  j.J 
Che  curatar  of  the  Flaminian  waj,  was 


*  (a  I )  Two  juftices,  where  they  think  it  will  render  the  road  more 
commodious,  may  order  it  to  be  diverted;  the  power  to  enlarge 
does  not  extend  to  pull  down  any  building ;  or  to  take  in  the  ground 
of  any  garden,  park,  paddock,  court,  or  yard. 

No  tree  or  bu(h  (hall  be  permitted  to  grow  in  any  highway^  within 
fifteen  feet  from  the  centre  of  it,  except  for  ornament  or  (hcker 
to  a  houfe;  and  the  owners  of  the  adjoining  lands  may  be  compelled 
to  cut  their  hedges,  fo  as  not  to  exclude  the  fun  and  wind  from  the 
highway.  Fines  awarded  by  the  court  for  not  repairing  a  high- 
iKray,  fhall  not  be  returned  into  the  exchequer,  but  (hall  be  appLie4 
1(0  the  repair  of  the  highways  as  the  court  (haQ  direft*  ' 

Hh  3  But 
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lay  out  their  own  money  in  purchafing  materials  for  repairs^ 
in  erediing  guide-pods,  and  making  drains,  and  ihall  be 
reimburfed  by  a  rate,  to  be  allowed  at  a  fpecial  fefliona* 
4.  In  cafe  the  perfonal  labour  of  the  pari(h  be  not  fufficient, 
the  furveyprs,  with  the  confent  of  the  quarter  feffions,  maj 
]evy  a  rate  on  the  pariih,  in  aid  of  the  perfonal  duty,  not  ex- 
ceeding, in  any  one  year,  together  with  the  other  highway 
.  rates,  the  fum  of  9  d.  in  the  pound ;  for  the  due  application 
of  which  they  are  to  account  upon  oath.  As  for  turnpikes^ 
which  are  now  pretty  generally  introduced  in  aid  of  fuch  rates, 
and  the  law  relating  to  them,  thefe  depend  principally  on 
the  particular  powers  granted  in  the  feveral  road  adls,  and 
upon  fome  general  provifions  which  are  extended  to  all 
turnpike  roads  in  the  kingdom,  by  ftatute  13  Geo.  IIL  c  84* 
amended  by  many  fubfequeut  a£ts  \ 

VI.  I  PROCEED  therefore,  ladly,  to  confider  the  ovcrfeers 
of  the  poor  J  their  original,  appointment,  and  duty. 

The  poor  of  England,  till  the  time  of  Henry  VIII,  fubGftcd 
.entirely  upon  private  benevolence,  and  the  charity  of  well 

k  Scat  14  Geo.  III.  c  14.  36.  57.  %%.  s6  Geo.  IIL  c  39.  18  Geo.  III.  c  aS* 


But  the  general  highway  a6l,  the  13  Geo.  III.  is  far  too  long  to 
give  an  adequate  repreferitation  of  it  in  an  abridgment.  Thofc  who 
are  interelled  in  it  muft  confidt  the  ftatute  at  large;  or  the  titlet 
Highway i  in  Bum's  Juftice,  where  it  is  fully  ftated. 

Further  regulations  refpefting  the  performance  of  ftatute'  duty 
have  been  made  by  the  34  Geo.  III.  c.  74.  which  gives  a  power 
to  two  juftices  to  exempt  poor  perfons  according  to  their  difcretion^ 
from  the  payment  of  affefTments  towards  the  highways.  The  pre- 
amble to  the  34 Geo.  HI.  c.  64.  ftates  that  it  frequently  happens^, 
that  the  boundaries  of  two  parifhes  pafs  through  the  middle  of  a 
common  high  way ,  fo  that  one  fide  \z  iituated  in,  and  liable  to  be 
repaired  by,  one  parifh,  and  the  other  by  the  adjoining  parifti, 
which  has  been  found  to  be  inconvenient ;  it  therefore  enadb  that 
two  juftices  ofthe  peace  ftiall  have  power  to  divide  fuch  a  road  be- 
tween the  two  parirties  by  a  tranfverfe  line  or  boundary.  And 
either  parifh  difcontented  with  that  divifion  may  appeal  to  the 
quarter  fefiions,  whofe  deciiion  fhall  be  final. 

difpofc^ 
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difpofcd  chriftian8(^2)-  For,  though  it  appears  by  the  mir- 
rour*,  that  by  the  common  law  the  poor  were  to  be  *'  fiif- 
**  tained  by  parfons,  rcflors  of  the  church,  and  the  pariQii- 
*^  oners  ;  fo  that  none  of  them  die  for  default  of  fuftc- 
««  nance ;"  and  though  by  the  ftatutes  1 2  Ric.  11.  c.  7.  and 
19  Hen.  VII.  c.  12.  the  poor  are  direSed  to  abide  in  the 
cities  or  towns  wherein  they  were  born,  or  fuch  wherein 
they  had  dwelt  for  three  years,  (which  feem  to  be  the  firft 
rudiments  of  parilh  fettlements,)  yet  till  the  ftatute  27 
Hen.VIIL  0.25. 1  find  no  compulfory  method  chalked  out  for 
this  purpofe  :  but  the  poor  feem  to  have  been  left  to  fuch  re« 
lief  as  the  humanity  of  their  neighbours  would  afford  them. 
The  monafteries  were,  in  particular,  their  principal  refource  ; 
and,  among  other  bad  cffcGts  which  attended  the  monadic 
inilitutions,  it  was  not  perhaps  one  of  the  lead  (though  fre- 
quently edeemed  quite  otherwife)  that  tl^ey  fupported  and 
fed  a  very  numerous  and  very  idle  poor,  whofe .  fudenance  ^ 
depended  upon  what  was  daily  didributed  in  alms  at  the  gates 
of  the  religious  houfes.  But,  upon  the  total  diflTolutionof  thefe,  [  360  2 
the  inconvenience  of  thus  encouraging  the  poor  in  habits 
of  indolence  and  beggary  was  quickly  felt  throughout  the 
kingdom  :  and  abundance  of  datutes  were  made  in  the  reign 
of  king  Henry  the  eighth  and  his  children,  for  providing  for 
the  poor  and  impotent;  which,  the  preambles  to  fome  of  them 
recite,  had  of  late  years  greatly  increafed.  Thefe  poor  were 
principally  of  two  forts  :  fick  and  impotent,  and  therefore 
unable  to  work ;  idle  and  durdy,  and  therefore  able,  but 
not  willing,  to  exercifc  any  honed  employment.  To  pro- 
vide in  fomc  meafure  for  both  of  thefe,  in  and  about  the 
metropolis,  Edward  the  fixth  founded  three  royal  hofpitals  ; 
Chrid's  and  St.  Thomas's,  for  the  relief  of  the  impotent 
through  infancy  or  ficknefs  ;  and  Bridewell  for  the  punifli- 
ment  and  employment  of  the  vigorous  and  idle.  But  thefe 
were  far  from  being  fufEcient  for  the  care  of  the  poor 
throughout  the  kingdom  at  large  :  and  therefore,  after  many 

I  c.  I.  §  3. 


(»2)  The  poor  in  Ireland,  to  this  day,  have  no  rdicf  but  fix>m 
private  charity,     a  Ld.  Mountm.  1 18. 
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other  fruitlefs  experiments,  by  ftatate  43  EIiz.  c.  2.  over- 
feers  of  the  poor  were  appointed  in  every  parifh. 

Bt  virtue  of  the  (latute  laft  mentioned,  thefe  overfeers  are 
to  be  nominated  yearly  in  Eafter-week,  or  within  one  month 
after,  (though  a  fubfequent  nomination  will  be  valid  ")  by 
two  juftices  dwelling  near  the  pariih.     They  muft  be  fub-. 

«  ftantialhoufeholders,  and  fo  exprefled  to  be  in  the  appoint- 

-1*  ment  of  the  juftices "  (2  j). 

Their  office  and  duty,  according  to  the  fame  ftatute,  are 
principally  thefe  :  firft,  to  raife  competent  fums  for  the  ne» 
^  ceflary  relief  of  the  poor,  impotent,  old,  b|ind,  and  fuch  other^ 

being  poor  and  not  able  to  work :  and  fecondly,  to  provide 
work  for  fuch  as  are  able,  and  cannot  otherwifc  get  employ- 
ment :  but  this  latter  part  of  their  duty,  which,  according  to 
the  wife  regulations  of  that  (alutary  (latute,  ihould  go  hand 
in  hand  with  the  other,  is  now  moft  Ihamefnlly  negle&ed. 
However,  for  thefe  joint  purpofes,  they  are  im powered  to 
tt^6i  ]  make  and  levy  rates  upon  the  feveral^  inhabitants  of  die 
^T  parifli,  by  the  fame  zGt  of  parliament  *,  which  has  been  far- 

ther explained  and  enforced  by  feveral  fubfequent  ftatUKS. 

The  two  great  obje£ls  of  this  ftatute  feem  to  have  been^ 
I.  To  relieve  the  impotent  poor,  and  them  only.  2.  To  find 
employment  for  fuch  as  are  able  to  work  :  and  this  princi* 
P^Uy  by  providing  ftocks  of  raw  materials  to  be  worked  up  at 

■  Sira.  iiaSf  *  2Lor4Raym.  1394* 


i*»» 


(23)  It  Is  declared  by  the  ftatute,  that  the  church^wardcas  of 
cver\'  parifh  (ball  be  overfecrs  of  the  pppr ;  befides  thefe  the  jut 
tices  may  ap- joiiit  two,  three,  or  four,  but  not  more,  of  the  in-. 
h*bitantb  overfecrs  for  each^pariih.  (i  Burr.  446.)  But  if  a  pariih 
is  divided  into  townfliips,  and  is  fo  large,  that  fome  townfhips  can* 
not  reap  the  benefit  intended  by  the  43  of  Elizabeth,  in  that  cafe, 
fcpaiate  overfeers  may  be  appointed  for  fuch  townfhips,  under  the 
13  &  14  Car.  II.  c.  it.^  Whererer  there  is  a  conftable,  there  is  a 
,town(hip.   I  T.  R.  374, 

A  woman  may  be  appointed  an  ovcrfcer  of  the  poor,  if  a  fab* 
iflAmttal.boi4ehokkr«  a  T>  R.  395. 

their 


Cfreir  ftplatate  hbmeSi  ihftead  of  accumalating  all  the  pooriil 
One  common  work-houfe ;  a  pradiice  which  puts  the  fobef 
and  diligent  upon  a  level  (in  point  of  their  earnings)  with 
tliofe  who  are  diflblutc  and  idle,  deprefles  the  laudable  emu* 
laVion  of  domeftic  iaduftry  and  neatnefs,  and  deftroys  all  en- 
dearing family  connesdonsy  the  only  felicity  of  the  indigent^ 
Whereas,  if  none  Were  relieved  but  thofe  who  ate  incapabM 
to  get  their  livings,  and  tliat  in  prop6rtion  to  their  incapa^ 
dty  :  if  no  children  were  removed  from  their  parents,  but 
foch  as  are  brought  up  in  rags  and  idlenefs ;  and  if  everf 
poor  man  and  his  family  were  regularly  furniflied  with  em- 
ployment, and  allowed  the  whole  profits  of  their  labour;-— a 
i^iric  of  bufy  cheerfulnefs  would  foon  diffufe  itfelf  through 
every  cottage ;  work  would  become  eafy  and  habitual,  when^ 
abfolutely  neceflary  for  daily  fubfiftence;  and  the  peafantT 
i^ould  go  through  his  taik  without  a  murmur,  if  aiTured  that' 
he  and  his  children  (when  incapable  of  work  through  in- 
fancy/age,  or  infirmity)  would  then,  and  then  only,  be  en- 
titled to  fupport  from  his  opulent  neighbours. 

This  appears  to  have  been  the  plan  of  the  ftatute  of  queen 
Elizabeth  i  in  which  the  only  defeA  was  confining  the  ma- 
nagement of  the  poor  to  fmall,  parochial,  diftrifls;  which' 
aVe  frequently  incapable  of  furnifiiing'  proper  work,  or  pro- 
viding an  able  dire£lor.  However,  the  laborious  poor  were 
then  at  liberty  to  feek  employment  wherever  it  was  to  be 
had:  none  being  obliged  to  refide  in  the  places  of  their  fet- 
tlement,  but  fuch  as  were  unable  or  unwilling  to  work  ;  and' 
thofe  places  of  fettlement  being  only  fuch  where  they  were 
torn,  or  had  made  their  aW^,  originally  for  three  years  %  and*[  36a  j 
afterwards  (in  the  cafe  of  vagabonds)  for  one  year  only  f. 

After  the  reftoration  a  very  difierent  plan  was  adopted, 
which  has  rendered  the  employment  of  the  poor  more  diffi- 
cult, by  authorizing  the  fubdivifion  of  pariflies;  has  greatif 
increafed  their  number,  by  confining  them  all  to  their  re- 
fpeQive  di(lri£k«;  has  given  birth  to  the  imricacy  of  our  poor- 
lawa,  by  multiplying  and  rendering  more  eafy  the  methods  of 

•  Sut.  19  Hen.  Vil.  c.  I2«  1  Edw.  VI.  c.  3.  3  Sdw.  VI.  c.  16.  i4£Us.  c.  5; 
r  Stti.  39  £lis.  c.  4. 
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gaining  fettlements  ;  and,  in  confequetice,  has  created  an  in- 
finity of  expenfive  law-fuits  between  contending  neighbour- 
hoods, concerning  thofe  fettlements  and  removals.  By  the 
ftatutc  J  3  &  14  Car.  II .  c.  1 2.  a  legal  fcttlement  was  declared 
to  be  gained  by  iirti ;  or  by  inhabitancy ^  apprentice/hip ^  or 
fervice^  for  forty  d»ys:  within  which  period  all  intruders  were 
made  removable  from  any  parifh  by  two  juftices  of  the  peace, 
unlefs  they  fettled  in  a  tenement  of  the  annual  value  of  10/. 
The  frauds^  naturally  confequcnt  upon  this  provifion,  which 
gave  a  fettlement  by  fo  Ihort  a  refidcnce,  produced  the  fta- 
tute  I  Jac.  II.  c,  17.  which  directed  notice  in  writing  to  be 
delivered  to  the  parifli  officers,  before  a  fettlement  could  be 
gained  by  fuch  refidence.  Subfequent  provifions  allowed 
other  circumflances  of  notoriety  to  be  equivalent  to  fuch  no- 
tice given  ;  and  thofe  circumftances  have  from  time  to  time 
been  altered,  enlarged, or  rcftrained,  whenever  the  experience 
of  new  inconveniencies,  ariCng  daily  from  new  regulations^ 
iuggeded  the  necef&ty  of  a  remedy.  And  the  doctrine  of 
certificates  was  invented,  by  way  of  counterpoife,  to  rcftrain 
^  man  and  his  family  from  acquiring  a  new  fettlement  by 
any  length  of  refidence  whatever,  unlefs  in  two  particular 
excepted  cafes ;  which  makes  pariihes  very  cautious  of  giv  ing 
fuch  certificates,  and  of  courfe  confines  the  poor  at  home, 
where  frequently  no  adequate  employment  can  be  had  (24)* 

'«*——"—■  »!■-  Il^ll  I  I  III!  , 

.  (24)  By  13  and  14  Car.  II.  c.  I2«  all  perfons  who  are  likely  to 
become  chargeable,  unlefs  they  fettle  upon  a  tenement  of  the  yearly 
value  of  lo/.  may  be  removed  to  the  places  where  they  are  legally- 
fettled.  This  -ftatutc  \^8  certainly  a  great  infringement  of  magna 
'charia  and  the  liberty  of  the  fubjedl ;  as  nothing  can  be  more  cruel 
or  impolitic,  than  to  prevent  a  perfon  from  refiding  in  that  fituation 
where,  by  his  induftry  and  occupation,  he  can  bed  procure  a  com- 
petent provifion  for  himfelf  and  his  family.  To  alleviate,  in  foroq 
degree,  the  hardfhip  and  inconvenience  introduced  by  that  ilatute, 
the  legiflature  has  provided  by  the  8  &  9  W,  III.  c.  30.  that  if 
the  major  part  of  the  churchwardens  and  overfecrs  of  any  parifh  or 
town  (hip  will  grant  a  certificate  under  their  hands  and  feals,  atteft- 
ed  by  two  witnefTes,  and  allowed  and  fubfcribed  by  two  juftiees^ 
acknowledging  a  perfon  and  his  family  therein  fpecified,  to  have  a 
legal  fettlement  in  their  pariib  pr  towulhip,  fuch  perfon  may  aft^- 

ward* 
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The  law  of  fettlements  may  be  therefore  now  reduced  ta 
the  following  general  heads ;  or,  a  fettlemeni;  in  a  pariQi  maj 

wards  go  into  any  panfh ;  and  having  delivered  this  certificate  to 
the  parifh  ofFicerSy  neither  he  nor  his  family  are  removable  from 
thence  till  they  are  adually  chargeable.  But  as  the  objeA  of  the 
certificate  v^as  to  prevent  him  from  bringing  any  incumbrance  upon 
the  parifh  where  he  is  thus  permitted  to  refide,  by  the  9  and  10 
W.  III.  c.  1 1,  he  is  reilrained  from  gaining  a  fettlement  where  he 
lives  under  the  proteftion  of  the  certificate  by  any  means  whatever, 
except  by  renting  a  tenement  of  the  yiearly  value  of  10/.  and  hj 
a  refidence  in  the  parifh  for  forty  days,  or  by  executing  an  annual 
office.  But  befides  thefe  two  cafes  mentioned  in  the  a^ly  it  has 
been  held,  that  a  certificate  perfon  may  gain  a  fettlement  by  re« 
fiding  upon  (or  having  in  the  parifh  where  he  refides)  any  eilate 
whatever  of  his  own,  provided,  if  it  has  been  ad^uaUy  purchafedbj 
him,  hchsiS  bona^fide  paid  30/.  for  it.  Sir.  163.  II93>  Bum  S.  C. 
220.  A  certificate  is  conclufive  upon  the  parifh  granting  it,  with 
refpe£i  to  the  parifh  to  which  it  is  granted  or  firfl  delivered ;  but  it 
is  not  fo  with  regard  to  Other  parifhes  ;  for  though  it  will  he frimd 
facie  evidence  againU  the  parifh  granting  it,  yet  it  may  be  repelled 
by  Other  evidence  ;  and  they  may  be  permitted  to  fhew^  that  thej 
gave  it  under  a  miflake,  and  in  their  own  wrong.  4  T.  i2.  251* 

A  certificate  extends  to  children  bom  after  it  is  granted,  bat  not 
to  the  grand-children  of  the  pater-famlUas,  4  T.  R.  797. 

But  the  obje6i  of  granting  certificates  is  now  put  an  end  tohf 
the  35  Geo.  III.  c.  loi.  which  enadls  that  no  perfon  fhall  be  re- 
moved by  an  order  of  removal  till  he  becomes  aftually  chargeable* 
But  every  unmarried  woman  with  child  fhall  be  deemed  to  be  aft- 
ually  chargeable,  and  alfo  all  perfons  convidled  of  any  felony,  and 
rogues,  vagabonds,  and  idle  or  diforderly  perfons,  and  perfons  of 
evil  fame,  or  reputed  thieves  not  giving  a  fatisfadlory  account  of 
thcmfelves,  may  be  removed,  as  if  they  were  a6\ually  chargeable. 
And  where  a  pauper  is  ord/sred  to  be  removed  by  an  order  of  re* 
moval,  or  a  vagrant  pafs,  in  cafe  of  the  ficknefs  of  the  pauper,  the 
juftices  making  fuch  an  order  may  direft  the  execution  of  it  to  be 
Aifpended ;  and  in  the  cafe  of  an  order  of  removal,  the  expences  of 
the  maintenance  of  the  pauper  dunng  fuch  fufpenfion  fhall  be  bom 
by  the  parifh  to  which  the  order  of  removal  fhall  be  made.  And 
if  an  unmarried  woman  is  delivered  of  a  child  during  fuch  fufpen- 
fion, it  fhall  bf  fettled  in  the  parifh  which  at  the  (ime  of  the  birth 
was  the  legal  fettlement  of  the  mother* 

be 
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ht  acqaired,  l  •  By  Urtb  \  for,  wfierever  a  cTiild  is  fiift  known 
to  bcj  that  is  always  prima  facie  the  place  of  fettlement,  ontiT 
Ibtne  other  can  be  fbewn'i.  This  is  alfo  generally  the  place  of 
fbttlemtnt  of  a  baftard  child' ;  for  abadard  having  in  the  eye 
of  the  law  no  father,  cannot  be  referred  to  his  fettlemenf,  as 
other  children  may '.  But,  in  legitimate  children,  though  the 
place  of  birth  be  prima  facie  the  fettlemenf,  yet  it  is  not  con* 
ctufively  fo  \  for  there  are,  2.  Settlements  by  parentagiy  being 
the  fettlement  of  one's  father  or  mother  :  all  legitimate  ehil« 
iken  being  really  fettled  in  the  parifh  vi'htre  their  parentr 
arc  fettled,  until  they  get  a  new  fettlement  for  diem-* 
fcWcdf(25).  A  new  fettlement  may  be  acquired  feveral 
ways;  as,  3*  By  marriage.  For  a  woman,  marrying  a  man 
that  is  fettled  in  another  parifli,  changes  her  own  fettlement : 
die  law  not  permitting  the  feparation  of  hufband  and  wife^ 
But  if  the  man  has  no  fettlement,  her's  is  fufpended  daring' 
Bis  life,  if  he  remains  in  England  and  is  able  to  maintain 
ker;  but  in  his  abfence,  or  after  his  death,  or  during  (per- 
kips)  his  inability,  (he  may  be  removed  to  her  old'  fettle- 
meat  ^  [26).    The  other  methods  of  acquiring  fettlements  iit 

9  Qtftb.  433.    €00111,364.  Salk.         fSidk.-52S.    s  LcrrdRiynft.  14^5. 
415*     1  Lofd  Rayoi*  567*  <  Stra.  544. 

'  See  p.  459*  «  Foley.  %^  151,  251.  Bon.  SdW 

*  Sa  k.  427.  C.  370. 

% 

(25  )  If  the  parents  acquire  a  new  fettlement,  the  children  alfo 
foDoWy  and  belong  to  the  lait  fettlement  of  the  father,  or  after 
the  death  of  the  father,  to  the  lafl  fettlement  of  the  mother,  till 
they  are  emancipated  or  become  independent  of  their  father's  or 
mother's  famfly,  and  in  that  cafe  they  have  that  fettlement  which 
their  parent  had  at  the  time  of  emancipation. 

This  is  a  very  indefinite  word,  and  it  is  no  wonder  that  feveral 
cafies  have  arifen  upon  the  interpretation  of  it.  Lord  Kcnyon 
ieems  to  have  given  as  full  and  as  juft  an  explication  of  it,  as  h  will 
admit,  in  obferving,  that  *<  the  cafes  of  emancipation  have  always' 
*^  been  decided  on  the  circumftances  either  of  the  fon's  being. 
^  twenty- one,  or  noarried,  or  having  contrafked  a  relation, Vhich 
**  was  inconfiHent  with  the  idea  of  his  being  in  a  fubordinaie  fitu- 
*«  ation  in  his  father's  family."    3  T.  R.  356. 

(alS)  In  the  abfence  or  after  the  death  of  the  hu(band,  in  that 
cafe  the  wife  and  her  childi'ea  may  be  removed  to  her  maiden 

fettlement ; 
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wy  parift  are  ail  redociblc  to  this  one,  oi  forty  iajs  nfiiinu. 
therein:  but  this  forty  days  refidence  (which  is  conftrued  tx» 
be  lodging  or  lying  there)  muft  not  be  by  frauds  or  fteatthy 
or  in  any  clandeftine  manner;  but  made  notorious^  by  one  oir 
other  of  the  following  concomitant  circumftances.  The  neat 
method  therefore  of  gaining  a  fettlement^  is,  4.  By  forty  day» 
refidence,  and  ncttce.  For  if  a  (Iranger  comes  into  a  parifllr 
and  delivers  notice  in  writing  of  his  place  of  abode^  and 
number  of  his  familyj  to  one  of  the  overfcers,  (which  muft  be 
sead  in  the  church  and  regiftered,)  and  refides  there  unmoleft* 
ed  for  forty  days  afteaJuch  nodce,  he  is  legally  fettled  there-* 
by  ^.  For  the  law  prefumcs  that  fuch  a  one  at  the  time  of 
notice  is  not  likely  to  become  chargeable,  elfe  he  would  not 
venture  to  give  it ;  or  that  in  fuch  cafe,  the  parifli  would  take 
care  to  remove  hi^  27 ).  But  there  are  alibother  circumftances 
equivalent  to  fuch  notice:  therefore,  5.  i2^»fi/ig  for  a  year(28)a^r  x6jl  i 
tenement  of  the  yearly  value  of  ten  pounds,  and  refiding  forty 

V  Sut.  1 3  Se  i4Car. II.  c.  Ta.  1  Jac.'U. c.  17.  3  S14W.  aod  Mar.  c  ii. 


lettlement;  but  it  fcema  fully  detennined  that  they  cannot  be  fepa* 
rated  or  removed  from  the  hufband.  (^t/r.  ^.  C  81 3.  i  Stra^  544*)^ 
The  confequence  is,  that  the  whole  family  muft  be  fupported  aa 
eafual  poor  in  the  pariHi  where  they  may  happen  to  want  relief.^ 
In  the  removal  of  a  wife  or  a  wido.w,  it  is  fofflcient  in  the  firft  in^ 
ftance  to  prove  her  maiden  Settlement.  Cald.  39.  236. 

(27)  By  the  35  Geo.  III.  c.  loi.  it  is  enaded  that  no  periba' 
!n  future  (haU  gain  a  fettlement  by  fuch  a  notice. 

(28)  It  18  not  neceilary  that  the  renting  (hould  be  for  a  year;  if- 
a  tenement  of  the  yearly  value  of  10/.  be  taken  for  two  months  or 
40  days  only,  it  will  be  fuificient  to  give  a  fettlement.  (^«r.  S*  C» 
474.)  Nor  18  it  neoeflary  there  (hould  be  any  houfe  upon  the  pre* 
mifes,  even  a  renting  of  the  after-grafs  or  pafturage  will  be  fufficient. 
(4  T,  R,  348.)  A  perfon  gains  a  fettlement  by  refiding  in  the 
parifh  in  which  part  of  the-premifes  lies,  but  not  by  redding  elfe.* 
where.  (2  T.  /?.  48.)  It  need  not  be  one  entire  tenement;  for  if 
he  takes  one  tenement  in  one  parifh,  and  another  in  a  dilFerent  pariihf 
if  together  they  arc  of  the  value  of  10/.  a  year,  he  will  gain  a  fet- 
tlement by  refiding  in  either  parifh ;  the  value  only  is  material:  it 
will  be  fufficient  to  give  a  fettlement,  if  the  enjoyment  of  the  tene- 
ment is  gratuitous,  or  if  no  rent  is  to  be  paid  for  it.  I  7*.  R.  458. 

days 
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days  in  the  parifh,  gains  a  fettlement  without  notice  ';  upon 
the  principle  of  having  fubdance  enough  to  gain  credit  for 
ibch  a  houfe.  6.  Being  charged  to  and  paying  the  public  taxes 
and  levies  of  thepariih  (29);  (excepting  thofe  for  fcavengers, 
highways  ^,  and  the  duties  on  houfes  and  windows  ^)  and, 
7.  Executing,  when  legally  appointed,  any  public  parochial 
tiffUe  for  a  whole  year  in  thtf  parifli,  as  church- warden^  ^V. 
are  both  of  them  equivalent  to  notice,  and  gain  a  fettlcment% 
if  coupled  with  a  refidence  of  forty  days.  8.  Being  hired  for 
a  year,  when  unmarried  and  childlefs  (30),  zniferving  a  year 
hi  the  fame  fervice  \  and  9.  Being  boun(|||n  apprentice y  give  the 
fervant,  and  apprentice  a  fettlement  without  notice  >»,  in  that 

'  Stat.  13  &  1 4. Car.  II.  c.  ift.  '  Scat.  3  &  4  W.  aad  M.  c.  1 1. 

7  Stat.  9  Geo.  1.  c.  7*  §6.  b  Stat.   3  &  4  W.  and  M.    c.  Tf. 

s  Stat<  21  Geo.  II.  c.  10.    18  Geo.  8  &  9  W.  III.  c  jo.  31  Geo.  II.  c.  1 1. 
111.  C.16. 


(29)  By  the  35  Geo.  III.  c.  loi.  the  payment  of  taxes  for  a 
tenement  of  lefs  yearly  value  than  10/.  will  not  give  a  fettlement; 
fo  that  this  fpecies  of  fettlement  is  in  efFc6l  abolifhed. 

(50)  A  widower  or  widow  with  children  emancipated  is  conii- 
dered  as  chfldlefs,  for  fuch  children  cannot  follow  the  fettlement 
gained  by  their  parent's  fervice.  3  Bum*  445.  If  an  unmarried 
man  is  hired  for  a  year,  but,  before  he  enters  upon  the  fervice,  or 
during  the  fervice,  marries,  he  may  gain  a  fettlement.  3  T.  R,  382. 
But  this  will  not  extend  to  the  continuance  in  the  fervice  a  fecond 
year ;  for  he  was  married  when  this  new  contrafl  ^vas  exprefs}y  or 
impliedly  entered  into.  Cold,  54.  Hiring  for  any  time  certainly 
fcfs  than  a  year  will  not  be  fufficient ;  but  from  Whitfuntide  to 
Whitfuntide  is  confidered  a  year,  though  it  will  frequently  happen 
to  be  a  period  lefs  than  365  days.  To  gain  a  fettlement  as  a  fer* 
vant  there  muil  be  a  hiring  for  a  year,  and  a  continued  ferrice  for 
a  year ;  but  it  is  not  neceffary  that  the  fervice  fliould  be  fubfequent 
to  the  hiring ;  for  \i  there  is  a  continued  fervice  for  eleven  months 
or  any  other  part  of  a  year,  by  any  number  or  modes  of  hirings,  or 
with  any  difference  of  wages,  and  afterwards  a  hiring  for  a  year  and 
9  fervice  to  complete  the  year,  a  fettlement  is  gained.  Cald,  179. 
There  feemed  to  be  great  reafon  to  think  that  the  fervice  fubfe- 
quent to  the  hiring  for  a  year  (hould  at  leaft'  be  40  days ;  but  it  is 
now  decided  that  that  is  not  neceffary.  (5  T.  R.  98.)  The  fettle* 
inent  of  a  fervant  and  an  apprentice  is  where  they  lafl  refide  40  day% 
in  their  mafler's  employ  ;  and  where  they  do  not  refide  40  days  fuc^ 

ccflivety 
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place  wherein  they  fcrre  the  laft  forty  days.    This  is  meant  ^ 

to  encourage  application  to  trades,  and  going  out  to  reputable 
fervices.  lo.  Laftlyi  the  having  an  ejiate  of  one's  own^ 
and  reiiding  thereon  imrty  days,  however  fmall  the  valoe. 
may  be,  in  cafe  it  be  .acquired  by  afi  of  law  or  of  a  third 
perfon,  as  by  defcent>  gift,  devife,  ii^c.  is  a  fufficient  fet* 
dement^ :  but  if  a  man  acquire  it  by  his  own  a^,  as  bf 
purchafe,  (in  it's  popular  fenfe,  in  confideratiou  of  money, 
paid,)  then  unlefs  the  confideration  advanced,  honafide^  be 
30/.  it  is  no  fettlement  for  any  longer  time  than  the  perfoa. 
(hall  inhabit  thereon  **.  He  is  in  no  cafe  removable  from  hia. 
own  property ;  but  he  (hall  not,  by  any  trifling  or  fraudu* 
lent  purchafe  of  his  own,  acquire  a  permanent  and  lading 
fettlement. 

All  perfons,  not  fo  fettled,  may  be  removed  to  their  own- 
parithes,  on  complaint  of  the  overfeers,  by  two  juftices  oC 
the  peace,,  if  they  fhall  adjudge  them  likely   to   become 
chargeable  to  the  pariOi  into  which  they  have  intruded: 
unlefs  they  are  in  a  way  of  getting  a  legal  fettlement,  as  by- 
having  hired  a  houfe  of  10  A  per  annum^  or  living  in  an  an-T  \iS^  1 
nual  fervice;  for  then  they  are  not  removable  ^     And  in  alli 
other  cafes,  if  the  parifli  to  which  they  belong  will  grant' 
them  a  certificate,  acknowledging  them  tobe/^Wrpari(hioners^ 
they  cannot  be  removed  merely  becaufe  likely  to  become « 
chargeable,  but  only  when  they  become  a^tiallj  chargeable  ^ 
jBut  fuch  certificated  perfon  can  gain  no  fettlement  by  any  of 
the  means  above-mentioned  (31);  unlefs  by  renting  a  tene- 
ment of  10  L  per  annum^  or  by  ferving  an  annual  office  in 
the  parifli,  being  legally  placed  therein :  neither  can  an  ap- 
prentice or  feryant  to  fuch  certificated  perfon  gain  a  fettle- 
ment by  fuch  their  fervice  ^. 

c  Salk.  524.  t  Stat.  8  «  9  W.  III.  c.  jp, 

^  Stat  9  Geo.  L  c,  7.  S  Stft.  i%  Ann.  c.  18. 

•  Salk.  47«. 


cclCvely  at  one  place,  but  alternately  in  two  or  more  parifhes,  and 
more  than  40  days  upon  the  whole  in  each  in  the  courfe  of  a  year, 
the  fettlement  is  in  that  panfh  in  which  they  fleep  the  lail  night. 
Doug.  633, 

(31)  See  note  (24)  of  this  chapter. 

Thess 
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Thbsb  are  the  general  heads  of  the  Iaw8  relating  to  die 
poor,  which,  by  the  refolotions  of  the  courts  of  juftice  tfaeieoti 
within  a  century  paff^  are  branched  into  a  great  Tariety(32)« 
And  yet,  not withftanding  the  pains  tfaltt  hare  been  taken  about 
tbem,  they  ftill  remain  very  imperfed,  and  inadequate  to  the 
purpofes  they  are  defigned  for:  a  fate,  that  has  generally  at« 
tended  moft  of  our  ftatute  laws,  where  they  have  not  the  foon- 
dation  of  the  common  law  to  build  on.  When  the  fliires^ 
Ae  hundreds,  and  the  tithings,  were  kept  in  the  fame  admir* 
gble  order  in  which  they  were  difpofed  by  the  great  Alfred, 
there  Were  no  perfons  idle,  confequcntly  none  but  the  inipo. 
tent  that  needed  relief:  and  the  ftatute  of  43  £liz.  feems 
entirely  founded  on  the  fame  prifiriple.  But  when  this  excel- 
lent fcheme  was  negleded  and  departed  from,  we  cannot  but 
qbferve  with  concern,  what  miferable  (hifts  and  lame  expe- 
dients have  from  time  to  time  been  adopted,  in  order  to  patch 
np  the  flaws  occafioned  by  thisneglefb.  There  is  not  a  more 
neceflary  or  more  certain  maxim  in  the  frame  and  conftitu* 
tion  of  fociety,  than  that  every  individual  muft  contribute  his 
fliare,  in  order  to  the  well-being  of  the  community :  and  furely 
they  mnft  be  very  deficient  in  found  policy,  who  fuffer  one 
half  of  a  pariQi  to  continue  idle,  difiblutc,  and  unemployed  ; 
and  at  length  are  amazed  to  find,  that  the  induftry  of  the 
other  half  is  not  able  to  maintain  the  whole. 

(32)  For  a  full  and  complete  knowledge  of  this  extenfive  fub* 
je^ky  recourfe  mud  be  had  to  Bum's  Juilice,  and  Mr.  Conil's  valu* 
idJe  edition  of  Bott,  and  the  reporters  there  refeiitd  to. 
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CHAPTER     THE     TEHTH. 
OF   THE    PEOPLE,    WHETHER   ALIENS, 

PENIZENS,   OR  NATIVES. 


HAVIKG>  in  the  eight  preeeding'chapters,  treated  of  per*    . 
foDS  as  they  (land  in  the  public  relations  of  magfirata^ 
I  now  proceed  to  conOder  fuch  perfons  as  fall  under  the  deno- 
mination of  Utit  people.  And  herein  all  the  inferior  and  fohordt* 
aatc  magiftratesi  treated  oi  ia  the  laft  chapter,  are  included* 

« 

The  firfl:  and  moft  obvious  divifion  of  the  people  is  inttt 
^liens  and  natural-born  fubjcds.  Natural«bom  fubje£la  arc 
fjich  as  are  born  within  the  dominions  of  the  crown  of  Eng«*  . 
land  ;  that  is»  within  the  ligeaneci  or  as  it  is  generally  cali* 
ed^  the  allegiance  of  the  king :  and  aliens,  fuch  as  are  bom- 
out  of  it.  Allegiance  is  the  tie,  or  ligamen^  which  binds  the 
fijdbjicft  to  the  king,  in  retiirn  for  that  prote^lion  which  the 
Ifing  affords  the  fubje£l.  The  thing  itlelf,  or  fubftantial  part 
of  it|  is  founded  in  reafpn  and  the  nature  of  government ; 
the  name  and  the  form  are  derived  to  us  frdm  our  Gothic 
ance(^Qrs*  Under  the  f^odal  fyftem,  every  owner  of  landa 
held  them  in  fubjedbn  to  fome  fuperior  or  lord,  from  whom 
or  whofe  anceftors  the  tenant  or  vafal  had  received  them :  and 
diere  was  a  mutual  truft  o\  confidence  fubfiiUng  between  th^ 
lord  and  vafal,  that  the  lord  ihould  protefk  the  vafal  in  the 
enjoyment  of  the  territory  he  had  granted  him,  and,  on  tl^t 
other  hand,  that  the  vafal  (hould  he  faithful  to  the  lord  and  r  j^^  1 
defend  .him  againft  all  his  enemies*  This  obligation  on  the 
part  of  the  vafal  ^as.  called  his^Jelitas  or  fealty ;  ^nd  an 
oath  of  fealty  was  required,  by  the  feodal  law,  to  be  taken 
bv  all  tenants  to  tHeir  landloid,  which  is  couche4  in  ahnoft 

S  the 
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the  fame  terms  as  our  antient  oath  of  allegiance* :  except 
dut  in  the  ufual  oath  of  fealtj  there  was  frequently  a  faYing 
0r  exception  of  the  faith  due  to  a  fuperior  lord  by  name, 
under  whom  the  landlord  himfeif  was  perhaps  only  a  tenant 
or  vafaL     But  when  the  acknowlegement  was  made  to  the 
abfolute  fuperior  himfeif^  who  was  vafal  to  no  man,  it  was 
no  longer  called  the  oath  of  fealty,  but  the  oath  of  allegW 
vice ;  and  therein  the  tenant  fwore  to  bear  faith  to  his  fore* 
leign  lordy  in  oppofition  to  all  meu,  without  any  faving  or  ex* 
ception  :  **  contra  omnes  homines fidelitatem  fecit  ^/'  Land  held 
by  this  exalted  fpecies  of  fealty  was  czllcd  feudum  ligium^  a 
flege  fee ;  the  vafals  homines  /igii,  or  liege  men ;   arid  the 
fbveretgn  their  dominus  ligiusy  or  liege  lord.  And  when  fove- 
leign  princes  did  homage  to  each  other,  for  lands  held  under 
their  refpeQive  fovereignties,  a  diftin£tion  was  always  made 
httw€cnj!mp/e  homage,  which  was  only  an  acknowlegement 
of  tenure  ^ ;   and  tiege  homage,  which  included  the  fealty 
before^mentioned,   and    the   (ervices  confequent  upon   it. 
Thus  when  our  Edward  III,  in  1329,  did  homage  to  Philip 
VI  of  France,  for  his  ducal  dominions  on  that  continent,  it 
was.  warmly  difputed  of  what  fpecies  the  homage  was  to  be» 
whether  liege  or Jtmp/e  homage  <*.     But  with  us  in  England^ 
it  becoming  a  fettled  principle  of  tenure,  that  a//  lands  in  tho 
kingdom  are  holden  of  the  king  as  their  fovereign  and  lord 
paramount,  no  oath  but  that  of  fealty  could  ever  be  taken 
'    to  inferior  lords,  and  the  oath  of  allegiance  was  necefTarily 
confined  to  the  perfon  of  the  king  alone.  By  an  eafy  analogy 
the  term  of  allegiance  was  foon  brought  to  fignify  all  other 
engagements,  which  are  due  from  f\)bje£ls  to  their  prince, 
as  well  as  thofe  duties  which  were  (imply  and  merely  territo* 
[  368  3  rial.     And  the  oath  of  allegiance,  as  adminiflered  for  up- 
wards of  fix  hundred  years*,  contained  a  promife  *<  to  be 
^  true  and  faithful  to  the  king  and  his  heirs,  and  truth  and 
**  faith  to  bear  of  life  and  limb  and  terrene  honour,  and 
^  not  to  know  or  hear  of  any  ill  or  damage  intended  him^ 

•  2  Foid.  5j  6|  7»  xxili.  420. 

b  %Faid.^>  «  Mirror,  c  3.  ^35.     FIcOu  3.  i^ 

€  7  R«p.  CfllTiii^t  cafe,  7«  Bfittoa*  c*  99*  f  Kep.  CatviA*i€ale*  6^ 
.  '  a  Cart.  401*  Mod.  Va.  HlfL 

^  ««  without 


¥^'WltlMt  lending  him  AerefTom."  tfpon  wUch  fit^ 
Hatcbtw  Hale  ^  makes  tUs  remark  \  that  it  was  fliort  and 
pAii  not  entangksd  with  long  or  intricate  claufea  or  deela«i 
flffkmi,  and  yet  is  comprehenfive  of  the  whole  duty  ftom 
ii&ibbjeQi  to  his  feverdgo.  Bit,  at  the  reroltttioni  the 
Mtns  of  this  oath  being  thonght  perhaps  to  faTour  too  nmcli 
she  A^cioa  of  noa«fefiftancei  the  prdlnit  fotm  was  intro« 
duead'bjr  the  consKution  parliament^  which  is  more  general 
andlndetenntaate  than  the  former  i  the  fttbje£l  only  pronnf^ 
iig  <^  that  he  will  be  faithful  and  bear  true  allegiance  to  tibe 
<^  king/'  wlthoat  mentioning  «<  his  heirs/*  or  fpecifym^ 
ift  the  leaft  wherein  that  allegiance  confifts.  The  oath  ot 
fifepMttMey  is  principally  calculated  as  a  renunciation  of  the 
pdp^s  pretended  authority  :  and  the  oath  of  abjuration,  in* 
H^Med  in  the  teign  of  king  William  ',  very  amply  fupplie# 
the  loofe  and  general  texture  df  the  oath  of  allegiance)  it 
Xi4e4l|gni9ing  the  irighl  of  his  majefty^  derited  under  the  a6k 
of  (ettlement  $  engaging  to  fupport  him  to  the  utmoft  of  th^ 
y^of^  power)  pcomiQog to difclofe  all  traitctous confpiracies 
fgainft  him  i  and  exprefsly  renouncing  any  claim  of  the  dc* 
ieendaiiis  of  the  late  pretjsnder,  in  as  dear  and  explicit  terme 
fS  the  Englifh  language  otm  fumiih*  This  oadi  muft  be 
taken  by  all  peffotm  in  any  office,  truft,  or  employment ;  and 
fnay  be  tendered  by  two.juftices  of  the  peace  to  any  perfiMi^ 
whom  they  (hall  (ufpe£t  of  difaffi:£ti<m  \  And  the  oath  of 
allegiance  may  be  tendered '  to  all  perfons  above  the  age  of 
twehc  years,  whether  natives,  denizens,  or  aliens,  either  in 
the  cotttt*leet  of  the  manor,  or  in  the  (heriiPs  tonm,  which 
IS  the  coart-leet  of  the  countyi 

.   But,  bcfides  thefe  exprefs  engagementSi  the  law  alfo  holds 
Ihat  there  is  an  implied,  original,  and  virtual  allegiantei  .    ^ 

owing  from  every  fubje£b  to  his  fovereign,  antecedently  to  any  [  369  } 
cxpreft  promife  |  and  although  the  fubjeA  never  fwore  any 
fa^  or  allegiance  inform.    For  as  the  king,  by  the  very  de- 
fiaent  of  die  clown,  is  fully  invefted  with  all  the  rights  and 
bound  to  all  the  duties  of  fovereignty,  before  his  coronation  % 

i  I  HiL  P.  C  <>3^    •  '         ^  Stat.  iGco.  I.  c.  1 3.  6  Geo.  III.  c.  5}» 

I  Scit.  13  W.  Ill,  c.  S.  i  a  loft.  lai.  i  Hal.  P.  G,  64. 
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lb{ the  fttbje£t  is*  bound  to  his  pii|ic«  by  m-ln^i^tk  lij^ftacct^ 
before  the  fup«r-indudioa  of  tbofe  outjKr^xd  bonds  pf.oatk^ 
homage,  and  fealty }  ^hich  were<Ailf  mftltiited  to  remind  ikt^ 
1jnb)e(k  of  th»  his  previous  duty,  and  for  Uic  better  fceniMIO 
it's  performatiee  K  The  foroial  profel&oii  (iieipefoie,  or  oadi  o£ 
ffib^pQion,  is  nothiag  cuore  than  adeclarftlioo  t»wonlsdFi«4Mb 
v»ft  before  implied  iniaw.  Which tKxafiooi  fir  Edward  Ccian 
t^ry  ju{Uy  to  obfcsorc  ^  that  <<  all  fubjeAsMe  eqiudly  boandafe 
^  .to  their  allegidncit  a^  if  they  had  taken  the  oath  i  beeaofiar 
¥.  it  is  written  by  th^  finger  of  the  law  in  their  beail8>  ^(A 
f<  the  taking  of  the  corporal  oath  b  but  an  outward  d/tdatdi^ 
^>  tion  of  the  fame/'  The  (andion  of  ^an  oat]|»  it  is  Urus;  ig 
cafe  of  violation  of  duty,  makes  the  guilt  ftiU  mcMre  aciCWMir 
lated,  by  fuperadding  perjury  tOttreafoa  :  but  it  iofi»^vptjUl<^ 
creafe  the  civil  obligation  to  loyalty;,  it  only  ftrcngthep^  th^ 
Jcciai  tic  by  uniting  it  with  that  of  nUpon.  ,: 

Allegiamcb,  both  ezprefs  and  implied*  iS  however dttiffJ 
«;ui{hed  by  the  law  into  two  forts  or  fpecies>  the  one  natural^ 
the  other  local ;  the  former  being  alfo  perpetual,  the  latter  teoN 
pbrary.  Natural  allegiance  is  fuch  as  is  doe  froiti  all  menboni 
within  the  king's  dominions  immtdialdy  upon  their  birth  **.- 
For,  immediately  upon  their  birth,  they  are  under  the  kfaigfi 
prote&ion ;  at  a  time  too,  when  (dnring  their  infancy)  they 
4te  incapable  of  prote£king  themfelves.  Natural  allegiance  is 
therefore  a  debt  of  gratitude ;  which  cannot  be  forfeited,  can* 
celled,  or  altered  by  any  change  of  time,  place,  of  circnm- 
ftance,  nor  by  any  thing  but  the  united  concurrence  of  the 
legiftature "«  An  £ngli(hman  who  remotes  to  France,  or  to 
China,  owes  the  fame  allegiance  to  the  king  of  England  there 
as  at  home,  and  twenty  years  hence  as  well  as  now.    For  it  is 

C  37^  ]  a  principle  of  univerfal  law  %  that  the  naturatbom  fubjcdi  of 
',  one  prince  cannot  by  any  a6l  of  his  own,  no,  not  by  fweariiig 
allegiance  to  aoother,  put  off  or  difchatge  his  natural  alle- 
giance to  the  former :  for  this  natural  alliance  was  intrinfic^ 
and  primitive,  and  antecedent  to  the  other;  and  cannot  be  ite* 


k|HtUP.C.6t, 
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vefted  withoot  the  concancnt  aa  of  thak  prince  to  whom  it 
wa«  erfldue.  Indeed  the  natural-bom  fubjea  of  one  prince, 
to  whom  he  owes  allegiance,  may  be  entangled  by  fabjeOiag 
himfelf  aWblutdy  to  another:  but  it  ift  his  own  aft  that  bri^p 
him  into  thefeftraits  and  difficulties,  of  owing  fwvice  totw» 
mafters ;  and  it  is  unreafonable  that,  by  fuchwluntary  aft  of 
his  own,  he  flwuld  be  aWe  at  pkafurc  to  unloofe  thofc  bands, 
by  which  he  is  conneaed  to  his  natural  prince  ( i ). 

Local  allegiance  b  fuch  as  is  due  from  an  alien,  or 
ftranger  born,  for  fo  long  time  as  he  continues  within  the 
ling's  dominion  and  proteftion  ?:  and  it  ccafcs,  the  inftant  fuUi 
fti?ngcr  transfers  himfclf  from  this  kingdom  to  another  (a)* 

P  7  Rep.  6. 


( I )  Sir  Michael  Fofter  obfcnres,  that  "  the  well  known  maxim* 
<<  which  the  writers  upon  our  law  have  adopted  and  applied  to « 
«*  this  cafe,  nemo  potejl  exuere  patnamf  comprehendeth  the  whole' 
**  dodrine  of  natural  allegiance."  Fofi.  164.  And  this  is  exem- 
plified by  a  ftrong  inftance  in  the  report  which  that  learned  judge 
has  given  of  MntaB  Macdonald's  cafe.  He  was  a  native  of 
Great  Britain,  but  had  received  his  education  from  his  eaily  in- 
fancy  in  France,  had  fpent  his  riper  years  in  a  profiuble  empb^ 
mtnt  in  that  kingdom,  and  had  accepted  a  commiffion  in  the  fcr^ 
vice  of  the  French  king  ;  acting  under  that  commiffion,  he  was 
taken  in  arms  againft  the  king  of  England,  for  which  he  was  in- 
'  dified  and  conviAed  of  high  treafon  ;   but  was  pardoned  upon 

condition  of  his  leaving  the  kingdom,  and  continuing  abroad  dur« 

ing  hift  life.  Ih.  59* 

This  is  certaixdy  an  exti^me  cafe ;  and  we  fhould  have  reafon 

to  think  our  law  deficient  in  juftice  and  humanity  if  we  could  dif- 

cover  any  intermediate  genetal  limit,  to  which  the  law  could  be 
•  relaxed  confidently  with  found  policy  or  the  public  fafety.         t 
(a)  Mr.  J.  Fofter  informs  us,  that  it  was  laid  down  in  a  meet* 

ing  of  an  the  judges,  that  <'  if  an  alien,  feeking  the  prote^Uon  of 

"  the  crown,  and  having  a  family  and  effeds  here,  fhould,  dar' 
^  9  injr  a  war  with  his  native  country,  go  thither,  and  tlierc  adhere 

"  to  the  ling's  enemies  for  pur^ojet  pf  tofiUity,  he  may  be  dealt 

M  with  as  a  tjaitor/*    JF'^fl.  185. 

I  i  a  Natural 
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Natvnl  aDegiiittotls  therefore  petpetaali  ittd  Ideal  tempottrf 
tmlj :  and  that  for  thb  reafon,  eridently  founded  upon  the 
nature  of  govenunent;  that  allegiance  is  a  debt  doe  from 
the  fiibjeA,  upon  an  implied  contrad  with  the  prince,  that 
lb  long  as  the  one  afibrds  proteAion,  fo  long  the  other  wiD 
demean  hunfeff  faithfuUy.  As  ^refore  the  prince  is  al» 
arays  under  a  conftant  tie  to  jproteA  his  naturai^bom  fvhjeQM^ 
at  aO  timts  %ni  in  all  conntrtes,  for  this  reafon  their  allegi* 
ance  due  to  him  is  equally  univerfal  and  permanent.  But^ 
M  the  other  hand,  as  the  prince  aSbrds  hts  proteAion  to  an 
ilien,  only  during  his  refidence  in  this  realm,  the  aDegianco 
of  an  alien  is  confined  (in  point  of  time)  to  the  duration  of 
l\ich  his  refidence,  and  (in  point  of  locality)  to  the  dommiona 
of  the  Britilh  empire.  From  which  confiderations  fir  Mat«^ 
thew  Hale  <  deduces  this  confequence,  that,  though  there  be 
an  ufurper  of  the  crown,  yet  it  is  trcafon  for  any  fubjeS, 
^hile  the  ufurper  is  in  full  pofleflion  of  the  foTereignty,  to 
C  37'  D  prsif^if^  any  thing  againft  his  crown  and  dignity :  where- 
.  fore,  although  the  true  prince  regain  the  fovereignty,  yet 
fuch  attempts  ag^ft  the  ufurper  (unkis  in  defence  or  aid  of 
die  tfghtful  king)  hare  been  afterwards  puniflied  with  death} 
•becaufe  of  the  breach  of  that  temporary  allegiante^  which 
'Was  due  to  him  as  king  di  fmffo.  And  upon  this  footings 
after  Edward  IV  recovered  the  crown,  which  had  been  long 
detained  from  his  houfe  by  the  line  of  Lancaftcr,  treafona 
committed  againft  Henry  VI  were  capitally  punifhed  ^  tbougli 
Henry  had  been  declared  an  ufurper  by  parliament. 

This  oath  of  allegiance,  or  rather  the  allegiance  itfelf,  is 
held  to  be  applicable  not  only  to  the  political  capacity  of  the 
^loagt  or  r^al  office,  but  to  his  natural  perfon  and  blood« 
Toyal :  and  for  the  mifiippGcation  of  their  allegiance,  viz. 
-to  the  regal  capacity  or  crown,  ekduGve  of  tbt  perfon  of  the 
king,  were  the  Spencers  baniflied  in  the  reign  of  Edward  II  \ 
And  from  hence  arofe  that  principle  of  pcrfonai  attachment^ 
-and  a^dionate  loyalty,  which  induced  our  forefatliers,  (and, 

'  Sf  occafion  required,  would  doutitlds  induce  their  fons)  to 

• 

4  I  HiL  p.  C.  <a  r  I  HaL  P.  C.  67. 
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hazard  all  that  was  dear  to  them,  life,  fbrtttae,  and  familft : 
in  defence  and  fapport  of  their  liege  lord  and  forereign. 

This  allegiance  then,  both  eiprefs  and  implied,  h  the  duty 
of  all  the  king's  fubjeds,  under  the  diftindibns  here  laid 
down,  of  local  and  temporary,  or  unirerfal  and  perpetual. 
Their  rights  are  alfo  diftinguiihable  bj  the  fame  criterions . 
of  time  and  locality ;  natural-bom  fubjeQs  hating  a  great 
variety  of  rights,  which  they  acquire  by  being  bom  within . 
the  king^s  ligeance,  and  can  never  forfeit  by  amy  diltance 
of  place  or  time,  but  only  by  their  own  mifbehaTiour :  the 
ciplanation  of  which  rights  is  the  principal  fubjeA  of  the 
two  firft  books  of  thefe  commentaries.  The  fame  is  alfo  in 
llbme  degree  the  cafe  of  aliens  ^  though  their  rights  are  much 
more  circumfcribed,  being  acquired  only  by  refidence  bere« 
and  loft  whenever  they  remove.  I  fliall  however  here  endea* 
▼our  to  chalk  out  fome  of  the  principal  lines,  whereby  they  [  372  ] 
are  diftinguiihed  from  natives,  defeending  to  farther  parti- 
culars when  they  come  in  courfe. 

An  alien  bom  may  punchafe  IsmU,  or  odier  eftates :  bu^ 
not  for  his  own  ufe  1  for  the  king  is  thereupon  entitled  ta 
them  *  {3).  If  an  alien  could  acquire  a  permanent  property  in 
lands,  he  muft  owe  an  aHegiance,  equaBy  permanent  with 
that  property,  to  the  kbg  of  England  ;  which  would  pro^ 
baUy  be  inconfiftent  with  that,  which  he  owes  to  hi$  own 
natural  liege  lord :  befides  that  thereby  the  nation  might  ia 
time  be  fubje&  to  foreign  influence,  and  feel  many  ofdicr 
inconveniences.  Wherefore  by  the  civil  law  fuch  contvafla 
ivere  alfo  made  void  <:  but  the  prince  had>oo  fuch  advantage 
of  forfeiture  thereby,  as  with  us  in  England.  Among  ojthjer 
veafons  which  might  be  given  for  our  conftUution,  it  feems 

•  Co.  JJtt  ».  I  CtJ,  I,  11.  ik.  5|. 
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())  A  womaa  alien  cannot  he  codowedt  unlefii  ihc  manitt  hj 
the  licence  of  the  king ;  and  then  flie  ihall  be  endowed,  bv  9 
Hen«  V.  No*  15,  Rot.  Pmrh  Harg.  Ca  Lii*  31. 41.  n,  9.  M^tnqr 
fi#  a  JtoAand  alien  be  teniuit  by  the  curtefj.  7  Co.  ^j. 
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to  be  intended  by  way  of  puniftiment  for  the  afien's  prcfump* 
tion^  in  attempting  to  acquire  any  landed  property :  for  the 
vendor  is  not  afieded  by  it>  he  having  refigned  his  right,  aiM 
received  an  equivalent  in  exchange.  Yet  an  alien  may  acquire 
a  property  in  goods,  money,  and  other  perfonal  eftate,  or  may 
hire  a  houfe  for  his  habitation  **  (4):  for  perfonal  eflate  is  of  a 
tranGtory  and  moveable  nature;  andibefidcs,  this  indulgence 
to  ftrangers  is  necciTary  for  the  advancement  of  trade.  Aliens 
alfo  may  trade  as  freely  as  other  people;  only  they  are  fubje£l 
to  certain  higher  duties  at  the  cuftom-houfe  :  and  there  are 
alfo  fpme  obfolete  ftatutes  of  Henry  VIII,  prohibiting  alien 
artificers  to  work  for  themfclves  in  this  kingdom  ;  but  it  is 
generally  held  that  they  were  virtually  repealed  by  ftatute  5 
£liz.  c.  7.  (5)  Alfo  an  alien  may  bring  an  a£lion  concerning 
perfonal  property,  and  may  make  a  will,  and  difpofe  of  his 
perfonal  eftate  ^:  not  as  it  is  in  France,  where  the  kipg  at  tlie 
death  of  an  alien  is  entitled  to  all  he  is  worth,  by  the  droit 
d*aubQwe  or  jus  albinatus  ^y  unlefs  he  has  a  peculiar  exemption. 
When  I  mention  thefe  rights  of  an  alien,  I  muft  be  underftood 
of  alien  friends  only,  or  fuch  whofe  countries  are  in  peace 
with  ours ;  for  alien  enemies  have  no  rights,  no  privileges,  un- 
lefs by  the  king's  fpecial  favour,  during  the  time  pf  war  (6). 

When  I  fay,  that  an  alien  is  one  who  is  born  o\x  of  the 
king's  dominions,  or  allegiance,   this  alfo  muft  be  under* 

a  7  Rep.  17.  *  A  word  derifcd  from  4&hi  tutiu* 

V  Imvm,  34.  Spelm.  GU  24. 

^  ■■■■■  ,         ^         .    ^      ,       ,  ...  ■ 

(4)  But  a  Icafe  of  lands  will  be  forfeited  to  the  king.  Co.  Lift,  2. 

(5)  Mr.  Hargravcfays,  the  ftatute  32Hcn.  VIII.  c.  16.  however 
contrary  it  may  fccm  to  good  policy  and  the  fpirit  of  commerce, 
ftill  remains  unrepealed.  Co.  Lift.  a.  n,  7.  See  alfo  i  Woodd.  37 )« 
.  (6)  Until  all  ranfoms  of  captured  (hips  and  property  were  pro* 
hihited  by  22  Geo.  III.  c.  25.  an  alien  enemy  could  fue  in  our 
courts  upon  a  ranfom  bill.  Lord  Mansfield  in  a  cafe  of  that  kind 
^oclarcdy  that  '^  it  was  found  policy^  as  well  as  good  moralitVi  to 
f*  keep  faith  with  an  enemy  in  time  of  war.  This  is  a  contra^ 
•*  which  arifes  out  of  a  ftate  of  hoftility,  and  is  to  be  gpverned  by 
<*  the  law  of  nations,  and  the  eternal  rules  of  ju^rce^"*   Dou^^ 

6*5. 
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ftood  with  feme  reftriftions*  The  common  law  mdeed  ftood 
sbfolutdy  fo ;  with  oiily  a  yrctj  few  exceptions :  fo  that  a 
particalar  a£t  of  parliament  became  neceflary  after  the  refto^ 
radon  ^^  «*  for  the  naturalization  of  children  of  his  majefty's 
<^  Englifh  fubjeflsj  born  in-  foreign  countries  during  the  late 
'<  troubles/'  And  this  maxim  of  the  law  proceeded  upon  a 
general  principlei  that  every  man  owes  natural  allegiancp 
where  he  is  born»  and  cannot  owe  two  fuch  allegiances,  or 
fery«  two  mafters,  at  once.  Yet  the  children  of  the  king*^ 
embafladors  bom  abroad  were  always  held  to  be  natural  fub- 
je£ls  s :  for  as  the  father,  though  in  a  foreign  country,  owes 
not  even  a  local  allegiance  to  the  prince  to  whom  he  is  fent  ^ 
fo,  with  regard  to  the  fon  alfo,  he  was  held  (by  a  kind  of 
poflUmmum)  to  be  born  under  the  king  of  England's  allegi- 
ance, reprefented  by  his  father,  the  embafladon  To  encolt* 
rage  alfo  foreign  commerce,  it  was  enaded  by  ftatutc  25 
Edw.  in,  ft.  2*  that  qU  children  born  abroad,  provided  boib 
ihtlt  parents  were  at  the  time  of  his  Urth  in  allegiance  to 
the  king,  and  the  mother  had  pafled  the  feas  by  her  hufband'a 
confent,  might  inherit  as  if  born  in  England :  and  accord* 
ingly  it  bath  been  fo  adjudged  in  behalf  of  merchants  ^  ^ut 
by  feveral  more  modern  ftatutes^  thefe  reftriAions  are  ftiM 
farther  taken  off:  fo  that  all  children,  bom  out  of  the  king's 
ligeancCy  vrhok  fathers  (or  ^r/i/i^M^/ by  the  father's  fide) 
were  natural-born  fubjedts/  are  now  deemed  to  be  natural* 
bora  fubjeds  themfclves,  to  all  intents  and  purpofes ;  unlei^ 
their  faid  anceftors  were  attainted,  or  baniflied  beyond  fca, 
for  high  trcafon  ;  or  were  at  the  birth  of  fuch  children  in  the 
fcrvice  of  a  prince  at  enmity  with  great  Britain  (7),  Yet  th« 

r  Scat«29Cir.  11.  c.*6.  Cent.  3. 

»  7  Rep.  it*  b  7  Ann.  c.  5.  4  Geo.  11.  c.  ai.  uA 

•  Cko*  Cir.  6oi.  Mar*  91.  Jtnk»    i)  Geo.  111.  c.  ax. 


■^■-■'■"t     I    «      ■  «■  »    nin         ,1,.  .mil      i      i  ■     ,^, 


(7  )  All  thefe  exceptions  to  the  common  law,  introduced  by  the 
legiflaturc,  are  in  cafes  >frhcre  the  fethcr  or  grandfather  is  a 
dmturAUxim  fubjeA  ;  but  there  is  no  prbviiion  made  for  the  chif- 
•4ren  bora  abxtoad  of  a  mother,  a  natural4)oni  fubjedl,  married  to 
wa^ft,    '>Ab4  ia  a  fete  cafe^^-  in  wWch  it  Wat  ftated  that  the  m<s 

V^^  thcr 


V       W     'I 
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graidclttldteii  of  fuch  anceftors  ihaH  qot  l»f  prifflcge^  in  if^ 
fyeSt  of  the  alien's  duty,  except  they  he  protcftant^i  and  ac* 
tnallj  refide  within  the  realm  i  nor  ttiM  be  enabled  to  claioi 

m 

any  efiate  or  interefti  unlefs  the  claim  be  made  within  fir^ , 
jiears  after  the  fame  ihall  accrue. 

The  children  of  aliens,  bom  here  in  England,  are,  gene- 
rally fpeaking,  natural-born  fubje£is(8),  and  entitled  to  all  the 
[  374  Jprivilegesoffuch.   In  which  the  conftitutlon  of  France  differs 
from  oursi  for  there,  by  their  yW  alUnatus^  if  a  child  be  bom 
of  foreign  parents,  it  is  an  alien  ^  (9). 

A  sfiNizBN  is  an  alien  boro»  but  who  has  obtained  « 
Jhnatime  rtps  letters  patent  to  make  him  an  £ngii(h  fubjeil: 
%  high  and  incotimunicable  branch  of  the  royal  pren>gatif€^« 
A  deniaen  i#  in  a  kind  of  middle  ftatei  between  an  aliep  an^ 
natural-bom  fiibje^t  and  partakes  of  both  of  them*  lie 
may  take  lands  by  purchafe  or  devi(e»  which  an  alien  may  noli 
Jbut  cannot  take  by  inheritance  ° :  for  hfs  pareot,  thvongk 
whom  he  muft  elaim,  being  an  alien,  had  no  inheritable  blood; 
nd  tbeieiore  could  convey  none  to  the  fon(  10).  Andiupooa 

•  Jcak.  Cent.},  dttt  trefpare fttn^        4  7  Kef.  CaMs't  cdt*  ss« 
fm.  }!«•  «  It  Rsp.  67. 

thcr  of  the  piaiatiff  was  an  Englifli  womast  who  married  a  fubjeft 
of  f  ranoe,  and  had  a  {on  bora  to  him  in  France,  it  was  decided 
that  that  fon  couU  aot  inherit  his  mother's  lands  in  England.  Count 
Duroure  v*  Jones,  4  T*  R*  joo. 

(8)  Unlefs  the  alien  parents  are  a£dng  in  the  realm  as  enemies  1 
(or  my  lord  Coke  fays,  it  is  not  fMimm  nee  folum^  but  their  being 
bom  within  die  diegiance,  and  under  the  protection  of  the  king, 
7  Co.  iS*  a. 

(9)  The  prefent  learned  Vinerian  profieflbr  informs  ua,  that 
**  in  this  refped  there  is  not- any  dtCerenec  betwosn  our  laws  and 
**  thoie  of  France*  In  each  country  birth  oonim  the  i^^jht  of 
^«  naturalization,'*    i  Woodd.  386. 

(10)  By  the  u  &  i%  W.  IIL  c  6.  natund-bon^  fi|bjfi6|s  insf 
^krive  a  title  by  dcicent  through  their  paxents  or  any  anne<hp» 
though  they  are  aliens.  But  by  aj  Geo.  IL  €•  39*  this  V^Mf^ 
tnp  is  fvpcndd^dt  :#B«  that;  no  qatyial^^ooi  A^^ 

•  titit 


IiIpq  ^BSt  of  hereditary  blood,  the  UTnc  of  ^  dcmzea»  horm 
te/Sfre  dcnizatioD,  cannot  inherit  to  him  *,  but  his  ifljie  kom 
cfier^  may  ^*  A  denizen  is  not  ezcufed  l  from  paying  the 
ldieA*8  dutyi  and  Ibme  other  mercantile  burthens.  And  no . 
deaheen  can  be  of  the  privy  council,  or  either  houfe  of  paa^ 
Uament,  or  have  any  office  of  truft,  civil  or  military,  or  be 
capable  of  any  grant  of  lands,  &c«  from  the  crown  ^ 

Natuealization  cannot  be  performed  but  by  a£b  of 
parliament ;  for  by  this  an  alien  is  put  in  exa^ly  the  fame 
date  as  if  he  had  been  bora  in  the  king'is  ligcance;  except 
only  that  he  is  incapable,  as  well  as  a  denizen,  of  being  a 
member  of  the  privy  council,  or  parliament,  holding  offices, 
grants,  &r.  ^  ( 1 1 ).  No  bill  for  naturalization  can  be  received  in 
either  houfe  of  parliament,  without  fuch  difabling  claufe  in 
it  j :  nor  without  a  claufe  difabling  the  perfon  from  obtaining 
any  immunity  in  trade  thereby,  in  any  foreign  country ;  uti- 
tefs  he  ihall  have  refided  in  Britain  for  feven  years  next  aftef 
the  commencement  of  the  feffion  in  which  he  is  naturalized^. 
Neither  can  any  perfon  be  naturalized  or  reftored  in  bloo<(, 
unlefs  he  hath  received  the  facrament  of  the  lord^s  fuppet 
within  one  month  before  the  bringing  in  of  tlie  bill  {  ani 
lulefs  he  alfo  takes  the  oaths  of  allegiance  and  fopremacy  in 
the  prefence  of  the  parliament  '•  But  thefe  provifions  have 
been  ufually  difpenfed  with  by  fpecial  ads  of  parliament^ 


rca.  Lilt.  S.  Vnigh.  485. 
%  actt.  as  Hcn^  Vlil.  c.  8.. 
»  Stat  11 W.  m.  c  a. 


i  Sue.  I  Ce<».  I*  c.  4* 
a  Sttt,  14.  Geo.  Ill,  c  S4f 
1  Sut«  7  Jae*  I.  9*  a* 

« 


•  tkk  thiong^  an  alieo  parent  or  aneeftor,  unlefs  he  be  bora  it 
4lie  time  of  the  death  of  the  anceftor  who  dies  feifed  of  the 
cftatc  which  he  claims  by  defcent,  with  this  exception,  that  if  a 
defceat  fliaD  be  caft  upon  a  daughter  of  an  alien,  it  ihall  be  di« 
.vefted  in  fivour  of  an  after*bom  fon ;  and  ia  ca£e  of  an  aftep 
bom  daughter  or  daughteis  only,  all  the  fiftetfihaUbeceparcencrs* 
(11)  This  ftatntc  12  W.  III.  c.  a.  was  pafled  from  a  jealoufy  of 

^Rg  William's  partiality  to  fereignerk 

7  previous 
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frefieos  to  bilb  of  naturalization  of 'any  foreign  ^incet  ov 
fNriocefles  ""• 

C  §75  ]  These  arc  the  principal  dlflm^lions  between  aliens,  deni- 
zens, and  natives :  diftinf^ions,  which  it  hath  been  fre- 
quently endeavoured  fincc  the  commencement  of  this  centory 
to  lay  alAioft  totally  afide,  by  one  general  jiaturalization-ad  for 
all  foreign  proteftants.  An  attempt  which  was  once  carried 
into  execution  by  the  ftatute  7  Ann.  c.  $•  but  this,  after  three 
years  experience  of  it>  was  repealed  by  the  flatute  10  Ann. 
c.  5.  except  one  claufe,  which  was  juft  now  mentioned,  for 
naturalizing  the  children  of  Engliib  parents  born  abroad. 
However,  every  foreign  feaman,  who  in  time  of  war  ieryea 
two  years  on  board  an  Engliih  (hip  by  virtue  of  the  ling's 
proclamation,  is  ip/o  faEio  naturalized  under  the  like  re- 
ftri^ions  as  in  ftatute  12  W.  III.  c.  a.  '^ ;  and  alt  foreign 
|>roteilants,  and  Jews,  upon  their  refiding  (even  years  in  any 
of  the  American  colonies,  without  being  abfent  above  two 
niMiths  at  a  time,  and  all  foreign  proteftants  ferving  twa 
years  in  a  military  capacity  there,  or  being  three  years  em- 
ployed in  the  whale  fifhery,  without  afterward  abfenting 
themfelves  from  the  king's  dominions  for  more  than  one 
year,  and  none  of  them  falling  within  the  incapacities  de- 
clared by  ftatute  4  Geo.  11.  c.  2i.  ftiall  be  (upon  taking  the 
oaths  of  allegiance  and  abjuration,  or  in  fome  cafes,  aH 
affirmation  to  the  fame  effe£b)  naturalised  to  all  intents  and 
purpofes,  as  if  they  had  been  born  in  this  kingdom ;  except 
as  to  fitting  in  parliament  or  in  the  privy  council,  and  hold- 
ing offices  or  grants  of  lands,  life,  from  the  crown  within  the 
kingdoms  of  Great  Britain  or  Ireland  •.  They  therefore  arc 
admiffiUe  to  all  other  ptivileges,  which  proteftants  or  Jews 
born  in  this  kingdom  are  entitled  to.    What  thofe  jnivil^es 

« 

»  Stat  4  Ann.  c.  i.  7  Geo.  II.  c.  3.  «  Stat.  1 3  Gea  11.  c.  7.  ao  Geo",  rr. 

9  Geo.  II.  c.  ^4*  4  Gea  III.  c.  4.  c.  44.  3«  Geo.  11.  c.  45.  %  Geo.  IU[, 

»Sut.  i^Gco.  II.C.3.  €.25.  Z3G«o.  11I.«.S5., 
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are,  with  refpcA  to  Jews  ^  in  particular,  was  the  fubje£l  of 
Tcry  high  debates  about  the  time  of  the  famous  Jew-bill  ^  ; 
which  enables  all  Jews  to  prefer  bills  of  naturalization  in 
parliament,  without  receiving  the  facrament,  as  ordained  by 
itatute  7  Jac.  I.  It  is  not  my  intention  to  revive  this  contro* 
verfy  again ;  for  the  zd  lived  only  a  few  months,  and  was 
then  repealed' :  therefore  peace  be  now  to  it's  tnanej. 


p  A  pretty  jccomte  account  of  the    in  Molloy  ^rjVfnaH/Mw.  b.  j.cC 
Jews  till  their  baniflunentin  t  Edw.  I.        \  Stat.  26  Ceo.  The.  ft6« 
pay  ^  iouad  in  Prynoe*i  da9»rrtr,  and        r  Sttt»  17  Geo«  U.  «•  <« 
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CHAPTBR     TH£     SLCVSNTH, 


OF    THE    CLERGY. 


TH  £  people,  vbether  aliens^  denlzensy  or  aatvial* 
born  fubje£ls,  are  divifible  into  two  kinds ;  the  deigj 
tnd  batj :  the  clergy,  comprdieodiDg  all  perfons  in  holf 
orders,  and  in  ecdcfiaftical  offices,  will  be  the  fubjed  of  the 
chapter. 


This  renerable  body  of  men,  being  feparate  and  fet  apart 
from  the  reft  of  the  people,  in  order  to  attend  the  more  dofclj 
to  the  fenrice  of  almighty  God,  haye  thereupon  large  privi* 
leges  allowed  them  by  our  municipal  laws :  and  had  formerly 
much  greater,  which  were  abridged  at  the  time  of  the  re* 
formatioQ  on  account  of  the  ill  ufe  which  the  popifh  clergy 
had  endeavoured  to  make  of  them*  For,  the  laws  having 
exempted  them  from  almoft  every  perfonal  duty,  they  at* 
tempted  a  total  exemption  from  every  fecular  tie.  Bat  it  is 
obferved  by  £r  Edward  Coke  ',  that,  as  th^  overflowing  of 
waters  doth  many  times  make  the  river  to  lofe  it's  proper 
channel,  fo  in  times  paft  ecclefiaftical  peribns,  feeking  to  eit- 
tend  their  liberties  beyond  their  true  bounds,  either  loft  or 
enjoyed  not  thofe  which  of  right  belonged  to  theou  The 
perfonal  exemptions  do  indeed  for  the  moft  part  continue. 
^  A  clergyman  cannot  be  compelled  to  ferve  on  a  jury,  nor  to 
appear  at  a  court-leet  or  view  of  frank-pledge ;  which  aK 
moft  every  other  perfon  b  obliged  to  do  ^ :  but  if  a  layman  ia 
I  377  ]  ftti>><noned  on  a  jury,  and  before  the  trial  takes  oiders»  he  Ihall 
notwithftanding  appear  and  be  fwom  ^    Neither  ean  he  l^ 


'•ftlaft.4.  ^F.NtB*  i6q»  alAft.4*  C4LMB.S901 
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chofim  to  asj  tgmpotJ  oftce  i  as  kuliffy  reefCf  coaftsbl^ 
or  die  l&e :  in  regavd  of  hb  own  oontiiml  attendance  oa 
the  facred  fan£Hon '.  During  his  attendance  on  divine  feiw 
vice  he  is  pririleged  from  arrefts  in  civil  fuits  <  ( t  )•  In  cafes 
ilfo  of  felony,  a  cietk  in  orders  HmH  hate  the  benefit  of  his 
dergf)  i#idiont  being  branded  in  the  hand  i  aiid  may  VkewiA 
have  tt  more  than  once  (i) :  in  both  vtrhieh  particulars  he  it 
4tfttngut(hed  from  a  hiyiAan  ^  But  as  diey  have  their  privU 
leges,  fo  aUb  they  have  their  difabiKtiefti  on  aceount  of  dMit 
(j|>iritttal  avocatidnl^  Cterjfymen,  we  •have  fcen  S|  ate  inca^ 
fMt  of  fitting  in  (he  houfe  of  coiktnIMB  (3  )i  and  by  ftatoie 
SI  Hen.  VHIt  0*13.  are  not  (in  general)  allowed  to  takd 
any  lands  or  tenements  to  farm,  upon  pain  of  io/«  pe^ 
month,  and  .total  avoidance  of  the  leafe  (4)  i  nor  up^  like 
pain  to  keep  any  tanhoufe  or  brewhoufe  (5 )  j  nor  (ball  engage 

• 

«i  Finch.  L.  88.  'a  loft.  637.    Sttt.   4  H«r»  VII^ 

•  ^Ut.  50  td«,  liU  c  5*  I  bit*  n.      c«  13.  &  I  Edw.  VI.  c.  IS. 
a.  rt.  »  ptge  175' 


^Myh—^Mafcfc»»AA<—^A»*t— ******  •Mi*        fcl^A^MMtill       ^aa^Ml^ 


( 1 )  That  18,  for  a  teafonSble  time,  eutulo^  reJeumh^  H  motanddi  td 
ptifofsii  dittae  fervice^  la  09*  100. 

(a)  This  a  a  peculiar  pmilege  of  the  clergy,  that  fientenee  of 
4titb  can  niver  be  paft  upoa  them  for  any  number-  of  msn^ 
jflaugbten,  biganuea,  fimple  larcenies^  or  other  clexgyaUc  offences  | 
but  a  layman,  even  a  peer,  ;nay  be  ouiled  of  dergy,  and  wiU  be 
fukjeft  to  the  judgiAent  of  death  upon  a  fccond  convi^on  of  a 
Clergyable  offence  ;  for  if  a  layman  has  once  been  convifled  of 
manilaughter,  upon  produ£Uon  of  the  convi6Uon  he  may  afterwards 
ibffer  death  for  bigamy,  or  any  other  febtiy,  within  clergy,  or 
which  W6nld  not  be  a  capital  ctime  to  anodier  pcrfon  not  fo  ctr- 
ceniftanced*  Bntfbr  the  hbttOurof  the  detgy,  there  are  few  or  n6 
<flfaaices  in  wUch  they  have  had  occafion  to  daim  the  benefit  of 
ayapitvilegew  8te4VQl»&88. 

(3)  See  the  Editor's  reafons  for  the  capacity  of  the  detgy  to  lit 
in  the  houfe  of  conunons  in  note  37  to  Ch.  IL 

(4)  But  if  they  hare  not  fufficient  glebe,  they  may  take  a  fs^ 
tar  the  neceffi^y  expences  and  confun^tion  of  thdr  houfiholdi. 
5at  Htn.  Fill.   r.  13./.  8. 

*    (5)  The  lingular  prohibition  to  keep  *  tanhotife  probdblf 
mginatcd  finom  a  praftice  peculiar  to  thatime.  •  ' 
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in  any  aadfler  of  tmdle,  nor  fell  aiif  merohawfizey  nnder 
Ibrfestve  of  the  treble  value  (6)  Which  prohibitkm  is 
conibfiant  to  the  canoo  lav. 

Im  the. frame  and  confiitution  of^ecclcfiaftical  polity  there 
•re-divcTs  ranks  and  dcgveea :  whiph  I  (haUponfidcr  iji  their 
lefpedtive  order,  merely  as  they  are  taken  notice  of  by  the 
^iilgf  lifwt  of  Soglaad  ^  without  intermeddling,  with  the 
caadi4(  and  conftitntiona,  by  which  the  clergy  have .  boand 
thentfelvcs*  And  .under  ,each  diidfion  I  ihall  confider^ 
:!•  T^e  method  of  tbi^ir.  appointa^cnt  >  si-  Their  rights  and 
dnties.i  and  3.  The  manner  wherein  their  chara£ter  or 
office  may  ceaie* 

a 

I..  An  arch-biQiop  or  bifhop  is  eleQed  by  the  chapter  of 
his  cathedral  church,  by  virtue  of  a  licence  from  the  crown.. 
EleAion  was>  in  very  early  times,  the  ufual  mode  of  eleva**- 
tion  to  the  epifcopal  chair  throughout  all  chriftendom ;  and 
this  was  promifcuouily  performed  by  the  laity  as  well  as  the 
clergy  ^ :  till  at  length  it  becoming  tumultuous,  the  empe- 
r  t78  1  ^^^  ^^^  other  foverelgns  of  the  refpedive  kingdoms  of  £u* 
lopetook  the  appointment  in  fome  degree  into  their  own 
hands  ;  by  referying  to  themfelves  the  right  of  confirming 
thefe  eIe£tionS|  and  of  granting  inveftiture  of  the  temporal* 
ties>  which  now  began  almoft  univerfally  to  be  annexed  to 
this  fpiritual  dignity  i  without  which  confirmation  and  in- 
Teftiture,  the  ele&ed  bilhop  could  neither  be  confecrated  nor 
jreceivc  any  fecular  profits*  This  right  was  acknowleged  in 
.the  emperor  Charlemagne,  ^.  D.  773,  by  Pope  Hadrian  I, 
and  the  council  of  Lateran  l,  and  univerfally  exercifed  by 
other  chriftian  princes :  but  the  policy  of  the  court  of  Romf 
at  the  fame  time  began  by  degrees  to  ezdude  the  laity  fi 


*/flr  chnm  tt  ftpwtmm.   Palm.  %$.  %  RoU.  Rep.  loi.   M.  Parit*  A,  />•  IP95* 
i  JhcrUm    X  ^.  S3,  cl  %%• 

(6)  Though  a  detgyman  is  fubjeft  to  this  penaltj  fer  tradiii^ 
yet  his  contra&8  are  valid,  and  he  xa  liable  ta  be  Buule  a  baak« 
pipU    CoQie^  Bankr.  331 


Mf  BkaKiln  ihelb  d(^fnA(ai4  taeoofiir^hqBi'WkoUytotlis 
plcfgjFf '  wUcb  lit  length  w^'wmpkiely  effe&ed  i  die  mem 
form, 4ii  ekAioa'Sip.pf  ariifg  .ta  the  people  to  be  m  thing  of  U/t^ 

0  

cle:cQii&q«etiGe»  while  ^tbeci^wa  ivas  in  pofleffion  of  aa  aW 
iblttl;^  ^e^acmr  which  wM^lmofteqmvaletit  to  rigbs 

oft  i^iwiattaa*  iienpe  the  right  of  appointing  to  baihop* 
nehi:!*  ^id  to  have 'been  in  the  crown  oi  England  ^^  (at 
well  a$  other  kingdoms  in  Europe)  eren  in  the  Saxon  timet  % 
becMiTe  the  t  slghtl.  ofvconfirmation  and,  invediture  were  in 
effe^.^thpv^h  not'in-.forin)  a  right  of  complete  donation  i« 
S^t  when,  bf  length  of  tiiM^  the  cuftom  of  nuJcing  •  clec^ 
tiona^y  die  o^e^rgy  only  waa  fully  eftabliflied,  the  popes  be* 
ipprto  except i to  theiufnal  method  of  granting  diefe  inveffi-- 
tucesf  which  was  peranniJum  it  iaculim^  by  the  prince's  de- 
livering to  the  prelatQ  a  ring,  and  paftoral  ftaff  or  crofier  : 
pretending,  that  this  was  an  encroachment  on  the  ^church's 
authority,  and  an  attempt  by  thefe  fymbols  to  confer  a  fpiri« 
hial  jur(fdi6bion :  aiid  pope  Gregory  VH,  towards  the  clofe 
irf  the' eleventh  century,  puMifli^d  a  bulle  of  eycomnmni* 
cation  a^inil  all  t>rin<5e8-wh6  (hou)d  dare  to  confer  invefti« 
turesi  and  »11  prelates  who  (honld  venture  to  receive  them  ■• 
This  was  a  bold  ftep  towards  efie£Hng  the  plan  then  adopted 
Ijy  the  Roman  fee,  of  reftdcring  the  clergy  cnfirely  indcpcnd-  [  379! 
erit  of  the  civil  authority :  and  long  and  eager  were  the  con* 
teds  occaGoned  by  this  papal  claim*  But  at  length,  when  thb 
emperor  Henry  V"  agreed  to  remove  all  fufpicion  of  encroach- 
ment on  the  fpxritual  character,  by  conferring  inveftiturcs  for 
the  future  perfaptrum  and  not  per  annulum  tt  haculum  $  .and 
when  the  kings  of  England  and  France  confented  alfo  to  alter 
the  Form  in  their  kingdoms,  and  receive  only  homage  from 
the  bilhops  for  their  temporahies,  inftead  of  inveding  them 
Jby  the  Tine  and  croiier ;  the  court  of  Rome  found  it  prudent 
to  (ttCpend  for  a  while  it's  other  pretenCoos  &• 

*  Palm.  iS.  tleriaaetmimboifmteleBh^ftdfleBum 

1> u   iifyii^  figffi^  fraeiattrum  (Juwt  a ngeppftuiahagg,    Seiden.  yath  Ang. 

^  ^HK^  Ingtdfhi)  erat   mtrt  iiherm  r/  h  z.  §  19. 

"  cmcnicA  ;   jtd   omnet    Sgmtatei  um         »  Decnt.  a.  cauf.  iSw  fu,'j,c,iz* 

M  tfiJcoporMiHy  fuam  Matttm,  ftr  «».  &  X3* 

/<   ntdum  tt  haculum    regit    curia   pro  -       »  Mod.  Vil  HXCt.  1XV/J63.  xtU, 

« /##  tm^/atmia  tw/it^u^    Ptna  115. 

Tkis 


4 


§7^  n#  Rfft^ti  Bocfst 

^  Tlits  emtfceffidfi  Wis  obCiditfld  fnim  &g  li#i^ 
EtoglaBcly  by  0i€Uii  dx  toMt  oMMiiilte  diid  tftopnt  |MltlC| 
vrclnbUhop  Anfeltti « !  but  king  Jdhn  (about  a  cenhtiy  tttSt^ 
ifttrdt)  in  ^er  to  (Ataiti  the  pfota^ti  of  die  pope  agtiiift 
hh  difcoiiteitted  baroika*  mis  itllb  ^Itniied  upon  to  |^ve  ttp 
bj  a  charter^  to  all  the  monafteries  imA  c^iiedtab  in  die 
kingdom,  the  free  rigfit  of  eleCHug  their  pfebtes,  vliithef 
abbota  or  bilhops :  referving  only  to  the  crown  the  Cttftody 
t4  <be  temporaltiea  during  the  tacaney )  die  larfti  of  gvaiit* 
kig  a  licence  to  elcft^  (which  is  the  ori|pilal  of  tm  cti^iif 
tfire)  on  refufal  whereof  the  eleftora  xtafjKt  pfocefld  widloiit 
ie ;  and  the  right  of  approbation  aft^srwardst  wUdk  was  tM 
tti  be  denied  without  a  teafonable  and  lawful  canfe  r.  Tbia 
grant  was  expreCsiy  recognized  and  eonflrmed  in  king  Jdlm'i 
magna  £arta%  and  was  again  eftaMifted  by  ftatute  t$ 
Sdw«III.  ft.tf.  $3. 

•  Bur  by  ftatnte  25  Heau  VHI.  c*  ao.  the  antient  right  of 
flooaiaation  was>  in  cthR^  reftoted  to  the  crown  ( 7 ) ;  it  being 
ena&ed  that,  at  erery  f nture  ayDidaoce  of  a  biflioprick»  the 
Idng  may  fend  the  dean  and  chapter  his  ufoal  licence  to  pip- 
eeed  to  ek£kion  $  which  is  always  to  be  aocompaaied  with  a 
letter  miffire  fiom  the  king,  cQAtaining  the  name  of  the  per* 
fyn  whom  be  would  have  them  cleft  ;  and^  if  the  dean  and 
*• 

•  M.  Parit.  ^.  Z).  XT07.  9  a^.  i*  tdk*  0»m.  1759* 

P  M.  Parit.  A,  D.  1214-  I  Rym.  FoeJ.  198. 

-         —       ■-      '   ■     -  ■  '       •  ^•- 


(7)  This  ftatttte  was  afterwards  repealed  by  1  Edw.  VI.  c  %• 
which  enafted  that  all  bi(hoprick8  fhould  be  donative  as  formcriy* 
It  Rates  in  the  preamble  that  thefc  eledlons  are  in  very  deed  no 
tbdions;  but  only  by  a  writ  of  r^^^f^ifr  have  colours,  (hadows* 
or  ptetences  of  dedion,  i  Bwm*  Ee.  L.  183.  This  is  certafaOf 
Mod  fryfr-  For  the  penniflion  to  eled  where  there  is  no  power  to 
««c6k  can  haidly  be  reconciled  with  the  freedom  of  cledion.  But 
this  ftatute  was  afterwards  repealed  by  1  Ma.  ft.  a.  c.  ao,  and 
Other  ftatutes.  1 2  Co.  7.  But  the  bifliopricks  of  the  new  founda^ 
lion  were  always  donative,  ffarg.  Co.  Lkt.  134.  As  alfo  are  all 
the  Irilh  bifl¥>pncks  by  the  a  Eliz.  c.  4.  Iryh  SlaiuUu 

chapter 


cbtptci*  dday  tkeir  ele£tion  above  twelve  days,  the  nomina- 
tionr  (hall  devohre  to  the  king,  who  may  by  letters  patent  ap- 
ppiiit  fuch  pcrfon  as  he  pleafes.  This  eleftion  or  nomina* 
tion,  if  it  be  of  a  biibop,  muft  be  fignificd  by  the  king's 
k^tQTs  patent  to  the.arch-biftiop  of  the  province ;  if  it  be  of 
^a  arclirbifhop,  to  the  other  arch •bi(hop  and  two  bifliops,  ot 
to  £par  bifliops ;  requiring  them  to  confirm,  inveft,  and  con-* 
fccf ate  the  pcrfon  fo  cle£ted :  which  they  are  bound  to  pcr- 
ibroi  inunediately,  without  any  application  to  the  fee  of 
IloQie.  After  which  the  biihop  elc£l  (hall  fue  to  the  king 
for  his  tcmporaliies,  (hall  make  oath  to  the  king  and  none 
other^  and  (hall  take  reftitution  of  his  fecular  po(re(fions  out 
of  the  king^s  hands  only  (8).  And  if  fuch  dean  and  chapter 
do  not  ele£t  in  the  manner  by  this  a£t  appointed,  or  if  fuch 
s|rgh*bi(hop  or  bi(faop  do  refufe  to  confirm,  inveft,  and  con- 
fecrate  fuch  bilhop  ckSt^  they  (hall  incur  all  the  penalties 
of  ^kfiraemunirt  {9), 

'  I      <    I  1 1  1 1  I    -     -  I  ■*-■■■■■  -  I  1  ^^_^^_^^ 

(8)  It  18  a  prevailing  vulgar  error,  that  every  bifhop,  before  he 
su:cept8  the  biihoprick  which  is  offered  him,  afFcdls  a  maiden  coy- 
nefc  and  anfwers  noh  rptfcoparu  The  origin  of  thefe  words  and 
this  notion  I  have  not  been  able  to  difcover ;  the  bifhops  certainly 
give  no  fuch  refufal  at  prefent,  and  I  am  inclined  to  think  they 
never  ^kl  at  any  time  in  tfhas  country. 

(9)  Itisdireded  in  the  form  of  confecrating  bifhops,  confirmed 
by  various  ftatutcs  finc^  the  reformation,  that  a  bifhop  when  confe- 
crated  mufl  be  full  thirty  years  of  age.  There  feems  to  have  been 
no  reftriclion  of  this  kind  in  aucieiit  times  ;  for  bifhop  Godwin 
informs  us,  that  George  Ne vile,  the  brother  of  the  earl  of  War- 
wick the  king-maker,  was  chancellor  of  Oxford,  ct  in  epifcopum 
Exonicnfm  confecfmus  eft  anrtd  1455,  nondum  annos  natus  vigintit, 
Anno  deinde  1 460  (id  quod  jure  mirere)  Jummus  AngKafaSus  eft  can-' 
cefiarius.  A  few  years  afterwards  he  was  tranllatcd  to  the  arch- 
bi(hoprick  of  York.  Hocjhdente  eplfcopus  Sandi  Andrea  in  Scotia^ 
anhiepifcopus  per  Sixtum  quartum  creahu  eftyjuffs  i/Ii  duodccim  epifcrpis 
iifiuf  genth  fuhejfey  qui  haaenus  archiepifcopi  Ehoracenfu  fufraganet 
cenfehantur.  Reclamanie  quidem  Ehoracer^u  fed  fruftra ;  affenntt 
ponUficej  minime  convenirr,  ttt  ilk  S^oth  ftt  metropoiltanuSy  qui  prop* 
ttr  crehra  inter  Scotos  ac  Anglos  he/la.  Scotis  pkhimque  hojlh  f\t  ^api- 
taiii.  Gpdw.  Comm.  de  Pr«l\il.  693. 
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An  arch-bilhop  is  the  chief  of  the  clergy  in  a  whole  pro- 
▼incc  %  and  has  the  infpedion  of  the  bifliops  of  that  pro- 
vince, as  well  as  of  the  in&rior*  clergy*  and  may  depriTC 
them  on  notorious  caufe '  ( io>  The  arch-biOiop  has  alfo  hifr 
own  diocefe,  wherein  he  exercifes  epifcopal  juriidi&ios ;  a^ 
in  his  province  he  exercifes  archiepifcopal.     As  arch-bifliopy 
he»  upon  receipt  of  the  king's  writ*,  calls  the  biihops  antl 
clergy  of  his  province  to  meet  ki  cravociition :  but  without 
the  kingfs  writ  he  cannot  aflemble  them  ^  /.To  him  all  ap- 
peals are  made  from  inferior  jurifdiAions  withiahis  province; 
and»  as  an  appeal  lies  from  the  bifliops  in  perfoo  to  him  in 
•  perfon,  fo  it  alfo  lies  from  the  confiftory  courts  of  each  dio^- 
cefe  to  his  archiepifcopal  court.  During  the  vacancy  of  any 
fee  ia  his  province,,  he  is  guardian  of  the  ipiritualties  there- 
ofy  as  the  king  is  of  the  temporalties ;  and  he  executes  all 
ecclefiaftical  jurifdi£tton  therein*    If  an  archiepiicopal  fee 
be  vacant,  the  dean  and  chapter  are  the  fpiritual  guardians^ 
ever  fince  the  office  of  prior  of  Canterbury  was  aboliflied  at 
the  reformation  ^    The  arch  bifhop  is  entitled  to  prefent  by 
I'apfe  to  all  the  ecclefiaftical  livings  in  the  difpolal  of  hi» 
[  7^1  1  diocefau  biihops,  if  not  filled  within  fix.  months.     And  the 
arch-biihop  has  a  cuftomary  prerogative,,  when  a  bifliop  is 
Gonfecrated  by  him,  to  name  a  clerk  or  chaplain  of  his  own 
>     to  be  provided  for  by  fuch  fufiragan  bifiiop  ;  in  lieu  of  which 
it  is  now  ufual  for  the  bifliop  to  make  over  by  deed  to  the 
archpbifliop, his  executors  andafligns^  the  next  prefentation 
of  fuch  dignity  or  benefice  in  the  bifliop's  difpofal  within 
tltat  fee,  as  the  arch-bifliop  himfelf  (hall  choofe ;    which 
ii  therefore  called  his  option  « .*  which  options  are  only  bind- 

'  Loid  Rayra.  54T.  <  s  Roll.  Abr.  I9k 

•  4  loft.  321,  393.  ^  Co«el*t  ioRrp.  dfe^ii»«L 


( 10)  In  the  11  W.  III.  the  biftop  of  St.  DavTd^s  was  dtprived 
for  iimony»  and  other'  offences,  in  -a  court  held  at  Lambeth  before 
liie  arch-biihop,  who  called  to  hit  afiiftance  fix  other  bifhopt** 
The  biiKop  of  St.  David^s  appealed  to  the*  delegates^  who  affirmed 
the  fentence  of  the  arch-bifhop  ;  and  after  feveral  fraitlcfa  appU- 
cations  to  the  court  of  king's  bench  and  the  hpufe  of  lords,  he 
was  at  lad  obkged  to  fubmit  to  the  jjidgmcQt-  -iMrd  J^j^i  5^1^ 
x^  B$irn.£c*  L*ziz^ 
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ing  on  the  bifliop  himfelf  who  grants  them,  and  noi  on  hi^ 
fucceflbrs  (i  i  )•  The  prerogative  itfelf  feems  to  be  derived 
from  the  legatine  power  formerly  annexed  by  the  popes  to  the 
Bietropolitan  of  Canterbury  ^.  And  we  may  add,  that  the 
papal  claim  itfelf  (like  moft  others  of  that  encroaching  fee) 
was  probably  fet  up  in  imitation  of  the  imperial  prerogative 
called  primae  or  prifnariae  preces  \  whereby  the  emperor  ex- 
ercifeS)  and  hath  immemorially  exercifed  *>  a  right  of  naming 
to  the  firft  prebend  that  becomes  vacant  after  his  accef- 
fion  in  every  church  of  the  empire  3^.  A  right,  that  was  alfo 
exercifed  by  the  crown  of  England  in  the  reign  of  Edward  I*  i 
and  which  probably  gave  rife  to  the  royal  corodies  which 
were  mentioned  in  a  former  chapter  ••  It  is  likewife  the  pri-^ 
vilege,  by  cuftom,  of  the  arch-bifliop  of  Canterbury,  tocrdwil 
the  kings  and  queens  of  this  kingdom  (12).    And  be  hath  alfb 

V  Sherlock  of  optioDs.    i.  fi^o^^t  fuam  ad  greets  rtgis  fraediSo  Rf^ 

>  Goldaft.  cotifiit.  tMipir.  ttm.  3.  pagt    hem  coiiafft,    d*  cattero  fifvat  j  et  dt 
406.  pre:amM  eccUfia   vacatvra   dt  eolUtht^ 

r  Dufrefae.  V.  S06.     Mod.  Uni? •  frsediSN  efi/i^t  qnm»  Iffi  Roktrtys  ac* 

Hift.  xxix,  5.  eeptavtritf  refpklait    Bnv*  xx£dw*I« 

>  Rex,  &c.faiutem,  Smhttls  eptfcopo  3  Pryn.  ii64« 
iCsrl  fuod'^R^rt9  dt  Jcard  fMjmm  «  ch«  S.  p«|e  284. 


(11)  The  confequence  is,  that  the  arch-biihop  never  can  have 
more  than  one  option  at  once  from  the  fame  diocefe.  Thefe  optlona 
become  the  private  patronage  of  the  arch-bifhop,  and  upon  his 
death  are  tranfmitted  to  his  perfonal  reprefentatives ;  or  the  arch- 
biihop  may  dire£l  by  his  will,  whom,  upon  a  vacancy,  his  execu-> 
tor  fhall  prefent ;  which  dire£lion,  according  to  a  deciiion  in  tlie 
houfe  of  lords,  his  executor  is  compellable  to  obferve.  i  Burn.  Ec. 
L.  2a6.  If  a  biftiop  dies  dux  ing  the  vacancy  of  any  benefice  within 
his  p^ronage,  the  prefentation  devolves  to  the  crown ;  fo  likewife 
if  a  biihop  dies  after  an  option  becomes  vacant,  ^d  before  the 
arch-bi(hop  or  his  reprcfentative  has  prefented,  and  the  clerk  if  in- 
nituted,  tlie  crown  pro  hoc  vice  will  be  entitled  to  prefent  to  that 
dignity  or  benefice.  Amh.  loi.  For  the  grant  of  the  option  by  the 
bifhop  t9  the  arch-bifliop  has  no  efficacy  beyond  the  life  of  the 
bidiop. 

(12)  It  is  faid  that  the  arch-bifliop  of  York  has  the  privilege 
to  crown  the  queen-confort,  and  to  be  her  perpetual  chaplain* 
I  £itrnf&.  Z*.  I78« 
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by  the  ftatute  25  Hen.  VIII.  c.  2i.  the  power  of  fgnoAvo^ 
difpenfatioas  in  any  caf?,  not  contrary  to  the  holy  fcripturcs 
and  the  law  of  God,  where  the  pope  ufcd  formerly  to  grant 
them :  which  is  the  foundation  of  his  granting  fpecial  U- 
cenfes,  to  marry  at  any  place  or  time,  to  hold  two  livings^ 
and  the  like  (13)1  and  on  this  alfo  is  founded  the  right  he 
exercifes  of  conferring  d6grees(i4)j  in  prejudice  of  the  t«» 
uoiTerllties  **. 

C  382  ]  The  power  and  authority  of  a  biOiop,  befides  the  admini- 
Qration  of  certain  holy  ordinances  peculiar  to  that  facred 
order,,  connft  principally  in  infpefling  the  manners  of  the 
people  and  clergy,  and  punifliing  them  in  order  to  reforma- 
tion, by  eccleCadical  cenfures.  To  this  purpofe  he  has  fe- 
yeral  courts  under  him,  and  may  vifit  at  pleafure  every  part 
of  his  diocefe.  His  chancellor  is  appointed  to  hold  his  courts 
for  him,  and  to  aflid  him  in  matters  of  ecclefiaftical  law  ; 
who,  as  well  as  all  other  ecclefiaftical  officers,  if  lay  or  mar- 
ried, muft  be  a  do£tor  of  the  civil  law,  fo  created  in  fbaie 
ttniverfity  c.     It  is  alfo  the  bufinefs  of  a  bifhop  to  inftitute^ 

^  See  the  bifliop  of  Cheiler*tcftfe.  Oxon.  1711.  «  Stat.  37  Hen.  VIII.  c.  17. 

(13)  'When  the  dominion  of  the  pope  was  overturned  m  th« 
country,  this  prerogative  of  difpenliiig  with  the  canons  of  the 
church  was  transferred  by  that  llatute  to  the  arch-bifliop  of  Can- 
terbury in  all  cafes  in  which  difpenfations  were  accuftomed  to  be 
obtained  at  R(jme  ;  but  in  cafes  unaccuftoroed,  the  matter  Aall  be 
referred  to  the  king-  and  CQuncil.  The  pope  conld  have  difpenfed 
with  every  ecclefiailical  canon  and  ordinance.  But  in  fome  of  the 
cafes  wlierc  the  arch-bifhop  alone  has  authority  to  difpenfc,' his  dif- 
penfation  with  the  canon,  as  to  hold  two  livings,  muft  be  confirm* 
cd  under  the  great  feal. 

{14)  Bi  L  although  the  arch-bi/hop  can  confer  all  the  degrees 
which  are  taken  in  the  univerfilies,  yet  the  graduates  of  the  two 
miiverritles,  by  vari  nis  a6>s  of  parliament  and  other  regulations, 
are  entitled  to  many  privileges  which  are  not  extended  to  what  is 
called  a  Lambeth  decree:  as,  for  inftance,  thofe.  degrees  which 
arc  a  (qualification  for  a  difpchf  ition  to  hold  two  livings,  are  eoQ* 
fined  by  2  j  IIcu.  VIII.  c.  13.  f.  23.  to  the  two  univerfities. 

and 
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and  to  dire£%  induc^ioDi  to  all  eccfefiaftical  livings  in  his 
diocefe. 

Archbishopricks  and  biniopricks  may  become  void  by 
death,  deprivation  for  any  very  grofs  and  notorioug  crime, 
and  alfo  by  refignation.  All  refignations  mud  be  made  to 
fome  fuperior  ^,  Therefore  a  bi(hop  mud  rcfign  to  his  me- 
tropolitan ;  but  the  atch-bifliop  can  refign  to  none  but  the 
kinghimfclf  (15). 

II.  A  DEAN  and  chapter  are  the  council  of  the  bifliopy  to 
alTift  him  with  their  advice  in  affairs  of  religion,  and  alfo  in 
the  temporal  concerns  of  his  fee  «.  When  the  reft  of  the 
clergy  were  fettled  in  the  feveral  parilhes  of  each  diocefe,  (as 
hath  formerly  ^  been  mentioned,)  thcfe  were  referved  for  the 
celebration  of  divine  fervice  in  the  blQiop's  own  cathedral ; 
and  the  chief  of  them,  who  prcfided  over  the  reft,  obtained 
the  name  oidecanus  or  dean,  being  probably  at  firft  appoint- 
ed to  fuperintend  ten  canons  or  prebendaries. 

All  antient  deans  are  elefted  by  the  chapter,  by  conge  tP 
eflire  from  the  king,  and  letters  miflive  of  recommendation;  in 
the  fame  manner  as  bifhops{  16)  but  iu  thofe  chapters,  that 
were  founded  by  Henxy  Vill  out  of  thcfpoils  of  the  diiTolved 
snonafteritd  (17),  the  deanery  is  donative,  and  tile  inftallatioa 

*  Cibf.  cod.  Si*.        «  3  Rep.  75.     Co.  Litt.  103.  300.  '  page  1 13, 1 1+« 


( 15 )  The  following  arc  fome  of  the  popular  diftinftions  between 
arch-bifhops  and  lin.ops.  The  arch-bifhops  have  the  titles  and 
ftyle  oi  grace  i  and  nwj!  reverend  father  in  God  by  divine  providence  f 
the  bifhops  thofe  of  lord,  and  right  reverend  father  in  God  ly  divint 
permiffltin*  Arch-bifliops  are  inthroned,  inthronixafi ;  bilhops  in- 
iUlled* 

(16)  See  a  very  learned  note,  contaiDiag  a  full  hiftory  of  the 
cleftion,  prefentation,  or  donation  to  deaneries,  by  Mr.  Hargrave 
in  Co.  Litt.  95. 

(17)  The  new  deaneries  and  chapters  to  old  bifhopricks  are 
eight,  viz.  Canterbury,  Norwich,  Winchefter,  Durham,  Ely^ 
llocheflcr,  Worceftcr,  and   Carlifie ;   and  fiv^  new  bifliopricks 
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jncrelj  hy  the  king^s  letters  patent^.  The  chapter,  connHing 
of  canons  or  prebendaries,  are  fometitnes  appointed  bjr  the 
king,  fometimes  by  the  bifliop,  and  fometimes  eleQed  bj 
each  otlier. 

The  dean  and  chapter  are,  as  was  before  obfervcd,  the 
nominal  electors  of  a  bifliop.  The  bilhop  is  their  ordi- 
nary (i 8 )  and  immediate  fuperior ;.  and  has,  generally  fpeak« 
ing,  the  power  of  vifiting  them,  and  correfling  their  ex- 
cefTes  and  enormities.  Thej  had  alfo  a  check  on  the  bifitop 
at  common  bw:  for  till  the  ftatute  32  Hen.  VIII.  c.  28.  his 
grant  or  leafe  would  not  have  bound  his  fuccefibrs,  unleft 
confirmed  by  the  dean  and  chapter*'. 

Deaneries  and  prebends  may  become  Toid,  like  a  bifliop- 
rick|  hj  death,  by  deprivation,  or  by  refignation  to  either 
the  king  or  the  bifliop '.  Alfo  I  may  here  mention,  once 
ibr  all,  that  if  a  dean,  prebendary,  or  other  fpiritual  perfon 
be  made  a  bifliop,  all  the  preferments  of  which  he  was  be- 
fore poflcfled  are  void ;  and  the  king  may  prefent  to  them 
in  right  of  his  prerogative  royal.  But  they  are  not  void  by 
fhe  ele£lion,  but  only  by  the  confecration  J. 

IIL  An  arch-deacon  hatb  an  ecdefiaflical  jurifdiAioOt 
immediately  fubordinatc  to  the  bifliop,  throughout  the  whole 
of  bis  diocefe,  or  in  fome  particular  part  of  it.  He  is  ufually 
appointe4  ^Y  ^^^  l^ifl^op  himfelf }  and  hath  a  kind  of  epifcp- 
pal  authority,  originally  derived  from  the  bifliop,  but  now  in- 
dependent and  diftind  from  his  ^.    He  therefore  viCu  the 

'  Gibf.cod.  T73.  Cro.Eli2.  542.790.  aRoU.  Abr.  2S*» 

^  Co.  lite.  lot.  4  Mod.  200.  Salk*  137. 

i  Piowd.  493.  ^  ^  1  Burn.  eccL  Uw.  €%,  69. 

j  Bro.  Ahr,  t.  prefentation,  3.  61. 


with  new  deaneries  and  chapters  annexed  were  created,  vfz.  Peter- 
Borough,  Chefter,  Gloucefter,  Briftol,  and  Oxford.  Harg.  Cq* 
'IsltL  95 1  n.  3. 

(18)  The  bifliop  18  generally  called  the  ordinary,  but  the  9r£' 
nary  has  a  more  cxtenfive  (ignification,  as  it  includes  every  ecdeii- 
aftical  judge  who  has  the  regular  ordinary  jurifdi6Uon  independent 
of  another,     i  Bnm.  Ee.  L.  zz^  Co.  LUt*  ^^. 

■       "  clergy; 
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clergy ;  and  has  his  feparate  court  for  punifliment  of  oflbnd- 
era  by  fpiritual  cenfures^  and  for  bearing  all  other  caufei^of  . 
ecclefiaftical  cogoizanoe*  J^ 

IV.  The  rural  deans  are  very  ancient  officers  of   the 
churchy  but  almoft  grown  out  pf  ufe  ;  though  their, dean- 
eries dill  fttbfifl;  as  an  ecclefiaftical  divifion  of  the  diocpfe^  or 
archdeaconry.    They  ieem  to  have  been  deputies  of  the  C  3B4  ] 
bifliop,  planted  all  round  his  diocefe,  the  better  to  infpe£k 

the  condufl  of  the  parochial  clergy,  to  inquire  into  and  re- 
port dilapidations,  and  to  examine  the  candidates  for  con- 
firmation ;  and  armed,  in  minuter  matters,  with  an  inferior 
degree  of  judicial  and  coercive  authority  "• 

V.  The  next,  and  indeed  the  moft  numerous,  order  of 
men,  in  the  fyftem  of  ecclefiaftical  polity,  are  the  parfons 
and  vicars  of  churches  >:  in  treating  of  whom  I  ihall  firft 
mark  out  the  diftinAion  between  them  ;  fliall  next  ob&rve 
the  method  by  which  one  may  become  a  parfon  or  vicar  $ 
fliall  then  briefly  touch  upon  their  rights  and  duties  ;  and 
fliall,  laftly,  fliew  how  one  may  ceafe  to  be  either, 

A  PARSON,  perfina  tccUftae^  is  one  that  hath  full  pofleflion  oF 
all  the  rights  of  a  parochial  church.  He  is  called  parfon, /^r« 
fonoy  becaufe  by  his  perfon  the  church,  which  is  an  invifiblc 
body,  b  reprefented  \  and  he  is  in  himfelf  a  body  corporate, 
in  order  to  prote£b  and  defend  the  rights  of  the  church  (which 
he  perfonates)  by  a  perpetual  fucceffion  \  He  is  fometimes 
called  the  red^or,  or  governor,  of  the  church  :  but  the  ap- 
pellation oi parfon  (however  it  may  be  depreciated  by  fami<- 
liar,  clownifli,  and  indifcriminate  ufe)  is  the  mpft  legal,  moft 
beneficial,  and  moft  honourable  title  that  a  parifh  prieft  cai) 
enjoy  \  becaufe  fuch  a  one,  (fir  £dward  Coke  obferveS|)  and 
he  only,  is  &id  vlamfeu  perfinam  (ccle/iae  geren,  A  parfon 
has,  during  his  life,  the  freehold  in  himfelf  of  the  parfonage 
houfe,  the  glebe,  the  tithes,  and  other  dpest  But  thefe  ar^ 
fometimes  appropriaUd  \  that  is  to  fay,  the  benefice  is  perpe* 
(ijally  annexed  to  fome  fpiritual  corporation,  either  fqle  or  ag^ 

^  Kennet  par.  andq.  633.  n  Co.  Utt  3c o. 
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gccggtCy  being  the  patron  of  the  liw'ukg  \  .ifhi^h,  the  law  eficem 
i^uaily  capable  of  providing  fi^r  the  fenrice  of  the  church*  as 
any  (ingle  private  clergyman.  This  contrivance  feemstohavc 
fprungfrom  the  policy  of  the  monadic  orders,  who  have  never 
been  deficient  in  fubtile  inventions  for  the  increafe  of  their  owa 
power  and  emoluments.    At  the  firft  eftablifliment  of  paro- 
chial clergy,  the  tithes  of  the  parifh  were  diftribatcd  in  afour- 
fold  divifioQ  i  one  for  the  ufe  of  the  bifliop,  another  for  main- 
T  38^  3  taining  the  fabrick  of  the  church,  a  third  for  the  poor,  and  the 
fourth  to  provide  for  the  incumbent.    When  the  fees  of  the 
bifhops  became  oiherwife  amply  endowed,  they  were  prohibit- 
ed from  demanding  their  ufual  (hare  of  thefe  tithes, and  the  di- 
vifion  was  into  three  parts  only.  And  hence  it  was  inferred  by 
themonafteries,  that  a  fmall  part  was  fufficlent  for  the  ofSci- 
•ting  prieft  $  ;ind  that  tlie  remainder  n>ight  well  be  applied  to 
the  ufe  of  their  own  fratcrDitie8,(the  endowment  of  which  was 
conlirued  to  be  a  work  of  the  moil  txahed  piety . )  fubje£l  tothe 
burthen  of  repairing  the  church  and  providing  for  it's  conltant 
fupply.  And  therefore  they  begged  atid  bought,  for  maflbs  and 
obtt8,and  fometimcs  even  for  money,  all  the  advowfons  within 
their  reach,  and  then  appropriated  the  benefices  to  the  ufe  of 
their  own  corporation.     But,  in  order  to  complete  fuch  ap- 
propriation eircclurilly,  the  king's  licence,  andconfentof  the 
bifhop,  mud  (iifl  be  obtained  :  becaufe  both  the  Ling  and  the 
bifhop  may  fome  time  or  other  have  an  intercft,  by  lapfe,  in  the 
prefentation  to  the  benefice ;  which  can  never  happen  if  it  be 
apprujriatedto  the  ufe  of  a  corporation,  which  never  dies :  and 
alfo  becaufe  the  law  repofcs  a  confidence  in  them,  that  they 
will  not  confcnt  to  any  thing  that  (h^U  be  to  the  prejudice  of 
the  church.  The  content  of  the  patron  alfo  is  neceflarily  im- 
plied :  becaufe  (as  was  before  obferved)  the  appropriation  can 
be  originally  made  to  none,  but  to  fuch  fpiritual  corporation^ 
as  is  alfo  the  patron  of  the  church  \  the  whole  being  indeed 
nothing  elfe,  but  an  allowance  for  the  patrons  to  retain  the 
tithes  and  glebe  in  their  own  hands,  without  prcfenting  any 
clerk,  they  themfclvcs  undertaking  to  provide  for  the  fervice 
Tpf  the  church  •.    "When  the  appropriation  is  thus  made,  the 
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appropriators  tnd  their  facceflors  atie  perpetual  psLTfaiu  of  the 
chucch;  and  maft  fue  and  be  fued,  in  all  matters  conccrain^ 

the  rigbis  of  the  church,  by  the  name  of  parfons  ^ 

« 

This  appropriation  may  be  fevered^  and  th«  church  be^ 
come  difappropriate,  tvtro  ways :  as,  £rfl:y  if  the  patron  or 
appropriator  prefents  a  clerk,  who  is  inftttuted  and  indufted 
tothe  parfonage :  for  the  incumbent  fo  inftituted  and  inda£led  [  38^  ]| 
is  to  all  intents  and  purpofes  complete  parfon  \  and  the  appro- 
priatijn,  being  once  fevered,  can  never  be  re-united  again^ 
unkfs  by  a  repetition  of  tlie  fame  folemnities'^.   And,  wheit 
the  clerk  fo  prefented  ( 19)  is  diftin£l  from  the  vicar,  the  rec- 
tory thus  veiled  in  him  becomes  wh:U  is  called  zfine-cureiflxi^ 
becaufe  he  hath  no  cure  of  fouls,  having  a  vicar  under  hioi 
to  whoAi  that  cure  is  committed  ^     Alfo,  if  the  corporation 
which  ha^  the  appropriation  is  diiTolved,  the  parfonage  be^ 
comes  difappropriate  at  common  law }  becaufe  the  perpe- 
tuity of  perfon  is  gone^  which  is  neceHary  to  fupport  the 
appropriation. 

In  this  manner,  and  fubjeft  to  thefe  conditions,  may  appro- 
priations be  made  at  this  day(2i)*  and  thus  were  moft,  if  UOt 

P  Hob.  307.  r  Sinecures  oaighc  alfo  be  created  bf 

4  Co.  Lict.  46.  other  means.     2  Burn.  ecd.  law.  347* 


(19)  The  editor  conceives  that  there  19  no  authority  or  reafon 
to  fuppofe,  that  the  appropriator  can  thus  create  a  finecurc  rcAor. 
But  if  the  appropriator  or  impropriator  fhould,  either  by  deiign 
or  miflake,  prefent  his  clerk  to  the  parfonage,  it  is  held,  that  the 
vicarage  will  ever  afterwards  be  diflblved,  and  the  incumbent  will 
be  entitled  to  all  the  tithes  and  dues  of  the  church  as  recior.  Watfm 
f.  17.     2  R*Ah,  338. 

(20)  Wherever  areftorand  vicar  are  prefented  and  inftituted  to 
the  fame  benefice,  the  red\or  is  excufed  all  duty,  and  has  what  11 
properly  called  a  fmecure.  But  where  there  is  only  one  incumbent, 
the  benefice  is  not  in  law  a  finecure,  though  there  fhould  be  neither 
a  church  nor  any  inhabitants  within  the  parifh. 

(21)  It  furcly  may  be  queftioned  whether  fuch  a  power  any 
longer  exifls;  it  cannot  be  fuppofed  that,  at  this  day,  the  inha« 
bjtants  of  a  paiiih^  who  had  been  accuftomcd  to  pay  their  lithev 

to 
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ally  of  the  appropriations  at  prefent  cxifting  originally  made  ; 
being  annexed  to  bifhopricks,  prebends,  religbns  boofes,  tnj 
cren  to  nonneriesy  and  certain  militar  j  orders,  all  of  wbick 
ivere  fpiritual  corporations/  At  the  diflblution  of  monafterics 
by  ftatutes  27  Hen.  VIII.  c.  28.  and  31  Hen.  VIII.  c.  13. 
the  appropriations  of  the  feveral  parfonages,  which  bdcmged 
to  thofe  refpeAiTC  religious  houfes,  (amounting  to  more  than 
one  third  o£«ll  the  pariflies  in  England  %)  would  have  been  by 
the  rules  of  the  common  law  difappropriated ;  had  not  a 
chufe  in  thofe  ftatutes  interrened,  to  give  them  to  the  king 
in  as  ample  a  manner  as  the  abbots,  &r.  formerly  held  the 
£une,  at  the  time  of  their  diflblution.  This,  though  perhaps 
fcarcely  defenfible,  was  not  without  example ;  for  the  Cune 
was  done  in  former  reigns,  when  the  alien  priories  (that  is, 
fttch  as  were  filled  by  foreigners  only)  were  diflblved  and 
given  to  the  crown  ^  And  from  thefe  two  roots  have  fprung 
all  the  lay  appropriations  or  fecular  parfonages,  which  we 
now  fee  in  the  kingdom;  they  having  been  afterwards 
gratited  out  from  time  to  time  by  the  crown". 

r  387  3     Thess  appropriating  corporations,  or  religious  hoofcs, 
were  vont  to  depute  one  of  their  own  body  to  perform  divine 

•  ScU.  review  of  titfa.  c  9.     Spelin.  Ikjtytlieie  are  now  c^Uled  tmpropracjoiis, 

Apology.  35.  M  beiog  im^rtfertj  la  the  hands  of  hy<. 

f  2  Inft.  584.  ne^* 
9  Sir  H.  Spclnan  (of  tithcsy  c.  29.} 

to  their  officiating  minifter,  could  be  compelled  to  transfer  them  to 
an  ecdefiaflical  corporation,  to  which  they  might  perhaps  be  per* 
feS.  ftrangers.  Appropriations  are  fatd  to  have  originated  from  an 
opinion  inculcated  by  the  monks,  that  tithes  and  oblations,  though 
payable  to  fome  church,  yet  w<re  an  arbitrary  difpofition  of  the 
donor,  who  might  give  them,  as  the  reward  of  ndigious  fervi^c 
done  to  him,  to  any  perfon  whatever  from  whom  he  received  that 
fervice.  1  Bum.  Ec.  L.  6^.  And  till  they  had  got  complete  pof- 
feifion  of  the  revenues  of  the  church,  they  fpared  no  pains  to  re- 
commend themfelves  as  the  nfofl  deferving  objeds  of  the  gratitude 
and  bcne&Aion  of  the  pariHi.  There  probably  have  been  no  new 
appropriations  ilnce  the  diflblution  of  moBaiterics^ 

(tTvlcc^ 
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fcrricci  and  adminifter  the  facraments,  In  thofe  pariflies  of 
which  the  fogietj  was  thus  the  parfon.  This  officiating 
minifter  was  in  reality  no  more  than  a  curate,  deputy,  or  vice* 
gerent  of  the  appropriatOTj  and  therefore  called  vicarius  or 
vicar.  His  (lipend  was  at  the  difcretion  of  the  appropriator^ 
who  was  however  bound  of  common  right  to  find  fomebody, 
qui  illi  de  temporalibuii  ^ifiopo  de  fpititualibus^  debeat  refpon^ 
dere  ^.  But  this  was  done  in  fo  fcaiidalous  a  manner,  and  the 
pariQics  fufiered  fo  much  by  the  negle£l  of  the  appropriators» 
that  the  legiflature  was  forced  to  interpofe:  and  accordingly  it 
is  ena£led  by  ftatute  i5Ric*  11.  c.  6.  that  in  all  appropriations 
of  churches,  the  diocefan  bi(hop  (hall  ordain  (in  proportion  to 
the  value  of  the  church)  a  competent  fum  to  be  diftributed 
^mong  the  poor  parifliioners  annually;  and  chat  the  vicarage 
ihall  hcftifficiently  endowed.  It  feems  the  pariflies  were  fre« 
quently  fuflFerers,  not  only  by  the  want  of  divine  fervice,  but 
alio  by  withholding  thofe  alms,  for  which,  among  other  pur- 
pofes,  the  payment  of  tithes  was  originally  impofed:  and  there- 
fore in  this  z6t  a  penfion  is  dire&ed  to  be  diftributed  among 
the  poor  parochians,  as  well  as  a  fufficient  ftipend  to  the  vicar. 
But  he,  being  liable  to  be  removed  at  the  pleafure  of  the  ap« 
propriator,  was  not  likely  to  infift  too  rigidly  on  the  legal  fuf* 
ficiency  of  the  ftipend:  and  therefore  by  ftatute  4  Hen.  IV« 
c.  I  a.  it  is  ordained,  that  the  vicar  (hall  be  a  fecular  perfon^ 
not  a  member  of  any  religious  houfe;  that  he  (hall  be  vicar 
perpetual,  not  removeable  at  the  caprice  of  the  monaftery  \ 
and  that  he  (hall  be  canonically  inftituted  and  indu£led,  and 
be  fufficiently  endowed,  at  the  difcretion  of  the  ordinary,  for 
thefe  three  exprefs  purpofes,  to  do  divine  fervice,  to  inform 
the  people,  and  to  keep  hofpitality  {%%).    The  endowments 

vSeld.tith.  c.zx«i« 


(22  }  From  this  ad  we  may  date  the  eftaUifluneat  of  vicarages  ; 
for  before  this  time  the  vicar  in  general  was  nothing  more  than  a  tcnw 
porary  curate,  and  when  the  church  was  appropriated  to  a  monaC 
terjy  he  was  generally  one  of  their  own  body,  that  is,  one  of  the 
ITgular  (ckrgy ;  i^^x  thf  monks  who  lived  ftcmdum  rtpdas  of  thciv 
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in  confcqacncc  of  tlrefc  ftatuteshavc  tifaally  been  by  a  portion 
of  the  glebe,  OT  land,  belonging  to  the  parfonage,  and  a  par- 
ticular (hare  of  the  tithes,  which  the  appropriators  found  it 
r  388  ]  moft  trouWefome  to  colleft,  and  which  arc  therefore  generally 
called  privy  or  fmall  tithes;  the  greater,  or  predial,  tithes  be- 
ing ftill  referved  to  their  own  ufe.  But  one  and  the  fame  rule 
was  not  obfervcd  in  the  endowment  of  all  vicarages.  Hence 
fome  are  more  liberally,  and  feme  more  fcantily,  endowed  :* 
and  hence  the  tithes  of  many  things,  as  wood  in  particular, 
are  in  fome  pariflics  reftorial,  and  in  fome  vicarial  tithes. 

The  diftin&ion  therefore  of  a  parfon  and  vicar  is  this  : 
the  parfon  has  for  the  moft  part  the  whole  right  to  all  the 
ecclefiafticai  dues  in  his  parilh ;  but  a  vicar  has  generally  ai^ 
appropriator  over  him,  entitled  to  the  beft  part  of  the  profits, 
to  whom  he  is  in  eStOt  perpetual  curate,  with  a  fcanding 

ialary(23).     Though  in  fome  places  the  vicarage  has  been 

■I I  ■       1 1  ■ » I  ■■  ■  I  I        ■    ■ .      ■ ....■■.—  I  - 

vefpedUve  houfes  or  focieties,  were  denominated  regular  dei^,  in 
contradlftindioR  to  the  parochial  clergy,  who  performed  their  mint- 
llry  in  the  \\  orld  mftcuh^  and  who  from  thence  were  called  fccular 
clergy.  All  the  tithes  or  dues  of  the  church  of  conunon  right  be- 
longed to  thcredlor,or  to  the  appropriator  or  impropriator,  who  have 
the  fame  rights  as  the  redlor ;  and  the  vicar  is  entitled  only  to  that 
portion  which  is  exprcfTed  in  his  endowment,  or  what  his  preHccef- 
fors  have  immemorlally  enjoyed  by  prefcription,  which  is  equivalent 
to  a  grant  or  endowment.  And  where  there  is  an  endowment  he 
may  recover  all  that  is  contained  in  it ;  and  he  may  ftill  retain  what 
he  and  his  predcceflbrs  have  enjoyed  by  prefcription  though  not  cjc- 
preflcd  in  it ;  for  fuch  a  prefcription  amounts  to  evidence  of  another 
confident  endowment.  Thefc  endowments  frequently  inveft  the 
vicar  with  fome  part  of  the  great  tithes ;  therefore  the  words  rec- 
torial and  vicarial  tithes  have  no  definite  fjgnificatiom  But  great 
and  fmall  tithes  are  technical  terms,  and  which  are,  or  ought  tq 
be,  accurately  defined  and  diftinguiflied  by  the  law. 

( 2  3 )  A  vicar,  from  what  has  been  advanced  in  the  preceding 
page  and  note,  muft  neceflarily  have  an  appropriator  over  him,  or  a 
finecure  reftor,  who  in  fome  books  is  confidcred  and  called  an 
appropriator.  Of  benefices,  fome  have  never  been  appropriated ; 
coafequcntly  in  thofe  there  can  be  no  victTf  and  the  incumbent  it 

redor, 
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GMjfideniUjr  augmented  by  a  large  (hare  ofthfi  great  tithes  ;• 
which  augBicntationa  were  greatly  afTifted  by  the  ftatuie  29^ 
Car«  II.  c^  8.  enaded  in  favour  of  poor  vicarts  and  curates^ 
which  rendered  fuch  teixi{)orary  augmentations  (when  made 
by  the  appropriators]  perpetual. 

The  method  of  becoming  a  parfon  or  vicar  is  much  the 
fame.    To  both  there  are  four  requifites  neccflary  :  holy  or- 
ders ;  prefentation ;  inftitution;  and  induction.    The  method 
of  conferring  the  holy  orders  of  deacon  and  priefl,  according  to 
the  liturgy  and  canons'^,  is  foreign  to  the  purpofe  of  thefc  com- 
mentaries j  any  farther  than  as  they  are  ncceflary  requifites  td 
make  a  complete  parfon  or  vican    By  common  law,  a  deacont 
of  any  age,  might  be  inftituted  and  induced  to  a  parfonage  or 
vicarage:  but  it  was  ordained  by  ftatute  13  Eliz.  c.  12.  that 
no  perfon  under  twenty-  three  years  of  age,  and  In  deacon's 
orders,  fliould  be  prefentcd  to  any  benefice  with  cure ;  and  if 
he  were  not  ordained  priefl  within  one  year  after  his  induc- 
tion, he  fliouId  be  Ipjo  faClo  deprived:  and  now,  by  ftatute 
13  &  14  Car.  II.  c.  4.  no  perfon  is  capable  to  be  admitted  to 
any  benefice,  unlefs  he  hath  been  firft  ordained  a  prieft  (24)^ 
and  then  he  is,  in  ^hc  language  of  the  law,  a  clerk  in  orders. 
But  if  he  obtains  orders,  or  a  licence  to  preach,  by  money  or 

X  See  2  Burn.  ecci.  Ijw.  103. 

»^(ftor,  and  entitled  to  all  the  dues  of  the  church.  Some  were  ap- 
propriated to  fccular  ecclcfiafllcal  corporations-,  which  appropt-ffc- 
ationa  ftiU  exjft,  except  perhaps  fome  few  which  may  have,  been 
difTolved ;  others  were  appropriated  to  the  houfes  of  the  regular 
clei;gy ;  .all  which  appropriations,  at  the  diflblution  of  monafleric«, 
w^re  traa^erred  to  the  crown;  and  in  the  hands  of  the  king  or  hit 
grantees,  arc  now  called  impropriations  :  but  in  fome  appropriated 
churw'hes  no  perpetual  vicar  has  ever  been  endowed f  in  that  cafe 
the  officiating  miniftcr  is  appointed  by  the  a^propriator  or  impro- 
priator, and  is  called  a  perpetual  curate. 

(^)  B^. canon  34,  no  one  fhali  be  admittfadto  the  order,  of  a 
deacon  liiL  be  be  twenty*three  years  old;  and  by- that  canoo,  and 
^o  by  I)  EHz*  c*  is.  no  one  can  take  the.  order  of 'a  prieft  tfllte 
be  full  foof  and  twenty  yean  pld.  5  Burn^  £9-  L*  a7» 

cosrupt 
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comipt  pra&ices  (which  feeins  to  be  the  true,  though  not  thr 
commoiii  notion  of  fimony)  the  perfon  giving  fuch  orders  for« 
fats^4oL  and  the  perfon  receiving  lo/.  and  is  incapable  of 
any  ccdefiaftical  preferment  for  feren  years  afterwards. 

Ant  clerk  may  be  prefentcd  *  to  a  parfonage  or  vicarage  $ 
that  iS}  the  patron,  to  whom  the  advowfon  of  the  church, 
belongs^  may  offer  his  clerk  to  the  bifhop  of  the  diocefe  to  be 
inftituted.  Of  advowfons,  or  the  right  of  prerentation,  being 
a  fpecies  of  private  property,  we  fliall  find  a  more  convenient 
place  to  treat  in  the  fecond  part  of  thcfe  commentaries.  But 
when  a  clerk  is  prefented,  the  bifliop  may  refufe  him  upon 
many  accounts.  As>  i .  If  the  patron  is  excommunicated,  and 
remains  in  contempt  forty  days*.  Or,  2.  If  the  clerk  be 
imfit  ^:  which  unfitnefs  is  of  feveral  kinds.  Firft,  with  regard 
to  his  perfon;  as  if  he  be  a  ba(lard(25)9  an  outlaw,  an  excom* 
municate,  an  alien,  und^r  age,  or  the  like^  Next,  with  regard 
to  his  faith  or  motals;  as  for  any  particular  herefjr,  or  vice  that 
is  malum  infe:  but  if  the  bifliop  alleges  only  in  generals,  as  that 
he  xsfchifmaticus  inveter  at  us  ^or  objefts  afault  that  is  malum  prtH 
hlhltum  merelyyas  haunting  tavern s^playing  at  unlawful  games, 
or  the  like  \  it  Is  not  good  caufe  of  refufal  '•  Or,  laftly,  the 
clerk  may  be  unfit  to  difcharge  the  paftoral  office  for  want  of 
learning.  In  any  of  which  cafes  the  bifliop  may  refufe  the  clerk. 
In  cafe  the  refufal  is  for  herefy,  fchifm,  inability  of  learning,  or 
other  matter  of  ecclefiailical  cognizance,  there  the  bilhop  muft 
give  notice  to  the  patron  of  fuch  his  caufe  of  refufal,  who, 
being  ufually  a  layman,  is  not  fuppofed  to  have  knowlege 

y  St«C.  31  Elis.  €.  6.  ^  GlanT.  Z.  13.  r.  20* 

«  A  layman  may  alfo  be  prefentcd  {  c  2  Roll  Abr.  356.     %  Inft.  63s. 

but  he  muft  take  prieft's  orders  before  Stac.  3  Ric»  II.  c.  3.  7  Ric.  II.  c*  iju 

iiis  admiffion.    r  Bura.  103.  ^  5  Rep.  58* 
*  1  RolL  Abr.  355. 


(25)  Though  this  be  clalTed  in  the  books  among  theca«fies  of 
refuiaU  yet  fuch  is  the  libendity  of  the  prefeot  times,  that  no  one 
need  Bpptehcnd  that  his  preferment  would  be  impeded  by  the  iiH 
continenct  of  his  'paicnt«»  or  by  ady  demerit  but  his  owik^ 
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of  it ;  elfc  he  cannot  prefcnt  by  lapfe :  btit^  if  the  canfe  be 
temporal)  there  he  is  not  bound  to  give  notice*. 

If  an  allien  at  law  be  brought  by  the  patron  againft  the  r  ono  1 
bifhop  for  refuGng  his  clerk,  the  bifliop  mud  aflign  the  caufe. 
If  the  caufe  be  of  a  temporal  nature  and  the  fa£l  admitted, 
(asy  for  inftancej  outlawry,]  the  judges  of  the  king's  courts 
mud  determine  it's  validityi  or,  whether  it  be  Aifficient  caufc 
of  refufal :  but  if  the  i^(k  be  denied,  it  mud  be  determined 
by  a  jury.  If  the  caufe  be  of  a  fpiritual  nature,  (as,  herefy^ 
particularly  alleged,)  the  fa£l  if  denied  Ihall  alfo  be  deter* 
mined  by  a  jury;  and  if  the  IzQ.  be  admitted  or  found,  the 
court  upon  confultation  and  advice  of  learned  divines  fliall 
decide  it's  fuIEciency^  If  the  caufe  be  want  of  learning,  the 
bilhop  need  not  fpecify  in  what  points  the  clerk  is  deficient^ 
but  only  allege  that  he  is  deficient^;  for  the  ftatute  9  Edw.  IT. 
ft.  I.  c.  13.  is  exprefs,  that  the  examination  of  the  fitncfs  of 
a  perfon  prefented  to  a  benefice  belongs  to  the  ecclefiaftical 
.« judge.  But  becaufe  it  would  be  nugatory  in  this  cafe  to  de« 
mand  the  reafon  of  refufal  from  the  ordinary,  if  the  patron 
Virere  bound  to  abide  by  his  determination,  who  has  already 
pronounced  his  clerk  unfit ;  therefore  if  the  biihop  returns 
the  clerk  to  be  minus fufficiens  m  literatura^  the  court  (hall  write 
to  the  metropolitan,  to  re-examine  him,  and  certify  his  quali- 
fications j  which  certificate  of  the  arch-bifliop  is  final  \ 

If  the  bifliop  hath  no  objeflions,  but  admits  the  patron^9 
prefentation,  the  clerk  fo  admitted  is  next  to  be  indituted  by 
him  \  which  is  a  kind  of  invediture  of  the  fpiritual  part  of  the 
benefice :  for  by  inftitution  the  care  of  the  Ibuls  of  tlie  pa- 
rifli  is  committed  to  the  charge  of  the  clerk.  When  a  vicair 
isindituted,  he  (befidestheufual  forms)  takes,' if  required  by 
the  bifliop  (26),  an  oath  of  perpetual  refidencc^  for  the  maxim 
of  law  is,  that  vicarius  non  habet  vtcarium :  and,  as  the  noi^ 

•2lnA.S3a.  S  5  Rep.  5S.     3  Let.  313. 

•  f  xiaft.  631.  ^  t  Inft.  631. 

(26)  It  does  not  appear  that  the  bifliop  can  difpenfts  uiih  the 
Ticar's  oath,  which  is,  that  he  will  be  refident  upon  his  vicarage, 
UBlefi  difpenfed.  withal  by  his  diocefao.    x  Murn*  Ec^  L.  148. 

^  refidence 
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lefidcoce  of  tbr  appiopriatorft  was  tht  cittfe  of  ibe  perpciuai 
^  eftablithmcnt  of  vicarages,  the  Uw  judges  it  very  improper 
for  them  to  defeat  the  end  of  their  conflitution,  and  by  ab* 
r  39'  3  fence  to  create  the  very  mifchief  which  they  were  appointed 
tq  remedy :  efpecially  as,  if  any  profits  are  to  arife  from  put- 
ting in  a  curate  and  living  at  a  diilance  from  the  parifb,  the 
appropriator,  who  is  the  real  parfon,  has  undoubtedly  the  elder 
title  to  them.  When  the  crmuary  is  alfo  the  patron,  and  uom^ 
/rrx  the  living,  the  prtfcntation  md  inftitutlon  are  one  and  the 
&me  a£l,  and  are  called  a  collation  to  a  benefice.  By  infti- 
tntion  or  collation  the  church  'n,  full,  fo  that  there  can  be  no 
frefli  prefentation  till  anoiher  vacancy,  at  leaft  in  the  cafe  of 
a  common  patron ;  but  tbe  church  is  noi  lull  again  11  the  king^ 
till  induflion  :  nay,  evenif  a  clerk  is  inftiiuted  upon  the  king's 
prefentatlon,  the  crown  may  revoke  it  before  iududion,  and 
prefent  another  clerk*.  Upon  inllituiion  alfo  the  clerk  may 
enter  on  the  parfon-.-igc  houfe  and  glebe,  and  take  the  tithes^ 
but  he  cannot  grant  or  let  them,  or  bring  an  action  for  them, 
till  indufl-ion. 

Induction  is  performed  by  a  mandate  from  the  bifliop  to 
tbe  arch- deacon,  who  ufually  iflties  out  a  precept  to  other 
clergy ipen  to  perform  it  for  him.  It  is  done  by  giving  the 
derk  corporal  poflelEon  of  the  church,  as  by  holding  the 
ring  of  the  door,  tolling  a  bell,  or  the  like ;  and  is  a  form 
required  by  law,  with  intent  to  give  all  the  parifliioners  due 
notice,  and  fufficicnt  certainty  of  their  new  minifter,  to 
whom  their. tithes  are  to  be  paid.  This  therefore  is  the  in- 
vediture  of  tlie  temporal  part  of  the  benefice,  as  inftitution 
is  of  the  fpiritual.  And  when  a  clerk  is  thus  prefented,  in- 
fticuted,  and  indudied  into  a  re£tory,  he  is  then,  and  not  be- 
fore, in  full  and  complete  pofTcflion,  and  is  called  in  Izw perm 
Jona  imperfonata,  or  parfon  injparfonec  ^. 

The  rights  of  a  parfon  or  vicar,  in  his  tithes  and  ecdefiaf- 
dcal  dues,  fall  more  properly  under  the  fecond  book  of  thefe 
commentaries :  and  as  to  his  duties,  they  are  principally  of 
ecclefiallical  cognizance  j  thofe  only  excepted  which  are  laid 

i  Co,  UtU  344.  ^  Co.  Li  it.  300. 

upon 
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^pon  him  by  ftalutcv  And  thofc  arc  indeed  fo  numctous,  that 
it  is  imptaflicabk  to  t^citc  them  here  with  any  tolerable 
cbncifcncfs  or  accuracy.  Some  of  them  we  may  remark,  a^  they  [  39a  ] 
^riCe  in  the  progrefs  of  our  incjuirics,  but  f<jr  the  reft  I  muft 
refer  myfclf  to  fuch  authors  as  have  cpmpitcd  treatifes  ex*, 
prefsly  upon  this  fubjedl  K  I  ihall  only  juft  mention  the  ar^ 
ticle  of  refidence,  upon  the  fuppofition  of  which  the  law  doth 
ftiie  every  paiochxal  minifter  an  incumbent.  By  ftatute  21 
Hen.  VIII.  c.  13.  pcrfons  wilfully  (^^)  abfcntxng  thcmfclvcs 
from  their  benefices,  for  one  month  together,  or  two  months 
In  the  year,  incur  a  penalty  of  5  /.  to  the  king,  and  5  /.  to  any 
perfon  that  will  fue  for  the  fame  ( 26  ) :  except  chaplabs  to  thtt 
king,  or  others  therein  mentioned™,  during  their  attendance 
in  the  houfiiold  of  fuch  as  retain  them  (29) :  and  alfo  except  * 

1  Thefeare  rtij  nttmeroui  t  but  theie  Dr  WatfoD,  bat  compiled  by  Mr  PJace 

are  few  which  can  be  relied  on  with  cer-  a  barrifter. 

tainty.     Among  thefe  ate  tufliop  Gib-         >»  Stat  25  Hen.  VIII.  c.  16.    33 

fpa*i  cod<x,  Dr  Burn's  «ccUfiafticai  isw^  Hen.  VIII.  c.  48, 
and  the  earlier  editions  0/  the  eltrfy-         ■  Stat.  »8  Hco.  VIII.  c.  13. 
1*1  IttWy  ptibliihed  under  the  name  of 


(27)  111  healthy  or  any  inevitable  abfence,  is  an  exemption  from 
the  penalties  of  this  ftatute.     Gihf.  Cod.  8-87. 

(a8)  This  ftatute  muft  be  put  in  fuit  by  a  common  informer 
within  a  year,  or  by  the  king  within  two  years,  after  the  end  of  that 
year;  fo  that  12  penalties,  or  i2o/.  may  be  recovered  at  once  by  a 
fubjed  for  himfelf  and  the  king,  or  the  king  may  recover  at  once 
35  penalties,  or  250/.  (See  4  voL  308.)  But,  independent  of  this 
ftatute,  the  bifhop  in  his  court  may  compel  the  refidence  of  all  clergy» 
who  have  the  cure  or  care  of  fouls  within  his  diocefe.  ^Bum.Ec.iSi* 
Gil/.  887.  This  ftatute  is  not  confined  to  parfonages  and  vicarages» 
but  extends  to  all  archdeaconries,  deanries,  and  dignities  in  cathedral 
and  collegiate  churches.  Thofe  who  have  two  benefices  or  digni- 
tics,  upon  each  of  which  refidence  is  required,  muft  refidc  upon 
one  or  the  other.  But  it  has  lately  been  decided,  that  the  incum- 
bent of  an  augmented  curacy  cannot  be  profecuted  under  the 
Aatute  for  the  penalties  of  non-rcfidence.    4  T,  R.  665. 

(29)  The  king  can  give  a  licence  to  his  chaplains  for  non-re- 
fidence,  even  whilft  they  do  not  attend  his  houfehold ;  but  the 
chaplains  of  noblemen  are  only  excufed  during  their  adtual  attend* 
ance  upon  their  lords  or  ladies.     3  Burn.  Ec.  L.  290. 

Vol.  I.  LI  .  all 
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all  heads  of  houfesi  magiftntes  (30),  and  profeflbrs  in  the 
anivcrricies,  and  all  ftudents  under  forty  years  of  age  refiding 
there,  bonafide^  for  ftady.  Legal  refidence  is  not  only  in  the 
parifi),  but  alfo  in  the  p^rfonage  houfe,  if  there  be  one :  for  it 
hath  been  refoived*',  that  the  ftatute  intended  refidence,  not 
only  for  fenring  the  cure,  and  for  hofpltality ;  but  alfo  for 
maintaining  the  houfe,  that  the  fuccefibr  alfo  may  keep  liof- 
pitality  there :  and>  if  there  be  no  parfonage  houfc,  it  hath  been 
bolden  that  the  incumbent  is  bound  to  hire  one,  in  the  fame 
ptiomz  neighbouring  pariOi  (31)9  to  anfwer  for  the  pnrpofea 
pf  refidence.  For  the  more  efFe£laal  promotion  of  which  im- 
portant duty  among  the  parochial  clergy,  a  proviGon  is  made 
by  the  ftatute  17  Geo.  III.  c.  53.  for  raifing  ntioney  opoa 
ecclefiaftical  benefices,  to  be  paid  oflF  by  annually  decreafing 

•  *  6  Rep.  zt. 


(30)  Viz.  the  chancellor,  vice-chancellor,  conuniflary,  dolors 
of  the  chair,  (i.  r.  do6ior8  who  ufed  to  prefide  in  the  public 
(chools,)  and  readers  of  le^ures  ;  and  under  this  defcription  only, 
can  profeifors  claim  an  exemption  from  refidence. 

(31)  It  has  been  decided,  by  the  court  of  king's  bench,  that 
even  where  there  is  no  parfotiage-houfe,  the  incumbent  is  bound 
to  refide  within  the  parifh.  Cowp.  429.  11  a  clergyman  had  one 
benefice  with  a  parfonage-houfe,  and  another  benefice  without  a 
houfe,  the  Editor  conceives  that  he  is  not  bound  to  refide  in  that 
parifh  m  which  thcce  is  a  houfe,  for  more  important  duties  may 
impel  him  to  refide  within  the  parifh  where  there  is  no  houfe  ; 
and  that  fuch  refidence  would  exempt  him  from  the  penalties  of 
the  ftatute.  But  where  the  archdeacon  of  St.  Alban*s  had  the 
living  of  Buftiey  within  his  archdeaconry,  to  which  living  there  is 
a  parfonage-houfe  belonging,  and  he  rcfided  in  the  panfh  of 
Bu(hey,  but  not  in  the  parfonage-houfe  ;  it  was  held  by  the  court 
of  king's  bench,  that  he  was  fubjeft  to  the  penalties  of  non-refi* 
dence,  though  he  was  living  within  the  limits  of  his  archdeaconry, 
to  which  dignity  there  is  no  houfe  appurtenant.  5  Burr.  2722.  If 
then  the  Editor's  opinion  be  well  founded,  the  decifion  muft  have 
been  different,  if  he  had  refided  in  any  other  part  of  his  arch- 
dcaconr)'  out  of  the  parifh  of  Bufhey. 

I  inftall- 


y 
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inftallments,  and  to  be  expended  in  rebuilding  or  repairing 
the  houfes  belonging  to  fuch  benefices  (32). 

We  have  feen  that  there  is  but  one  way,  whereby  one  may 
become  a  parfon  or  vicar  :  there  are  many  ways,  by  which  one 
may  ceafe  to  be  fo.  i.  By  death.  2.  By  ceflion,  in  taking 
another  benefice.  For  by  ftatute  21  Hen.  VIII.  c.  13.  if  any 
one  having  a  benefice  of  8/.  per  annum^  or  upwards,  (accord^ 
ing  to  the  prefent  valuation  in  the  king's  books  i",)  accepts, 
any  other,  the  firft  (hall  be  adjudged  void,  unlefs  he  obtains 
a  difpenfation  (33),  which  no  one  is  intitled  to  have,  but  the 

P  Cro.  Car.  456.    - 

4 

(32 )  This  z(h,  enables  the  incumbent^  when  there  is  no  parfonage- 
houfe,  or  where  it  is  fo  ruinous  as  not  to  be  repaired  with  one  year's 
income  of  the  living,  to  borrow,  with  the  confent  of  the  patron 
and  ordinary,  upon  mortgage  of  the  revenue  of  the  living,  a  fum 
not  exceeding  two  years  clear  value,  to  be  laid  out  in  repairs, 
building,  or  the  pUrchafe  of  a  houfc.  The  intereft  of  the  money 
borrowed,  is  to  be  repaid  by  the  incumbent  yearly,  and  5  /.  per 
sent,  of  the  original  fum  ;  or  10/.  per  cent,  if  he  docs  not  refidc 
twenty  weeks  within  a  yean  And  where  the  income  is  loo/,  a 
year,  and  the  incumbent  does  not  refide  twenty  weeks  within  ^ 
yesiry  the  patron  and  the  ordinary  are  empowered  to  undertake  this 
without  his  confent.  The  governors  of  queen  Anne's  bounty  may 
lend  money  upon  fuch  mortgages,  at  4/.  per  cent,  intereft  ;  and 
100  /.  upon  a  living  under  40  /.  a  year,  without  any  intereft.  Col- 
leges and  other  corporations  may  lend  money  for  this  purpofe  upon 
their  own  livings,  without  intereft.  For  forms  and  mode  of  pro- 
ceeding, confult  the  ftatute  at  large.  It  is  very  remarkable 
that,  under  this  aft,  the  money  borrowed  was  direfted  to  be  dif- 
charged  by  paying  5  /•  per  cent,  yearly  upon  the  principal  remain- 
ing due  ;  the  confequence  was,  that  it  would  have  been  dimini/hed 
by  dccieafmg  inftallments,  which  would  have  produced  an  infinite 
feries,  or  the  whole  could  never  have  been  paid.  And  it  required 
another  ad,  the  21  Geo.  III.  'c.  66.  which  was  paifed  merely  for 
the  purpofe,  to  correft  this  palpable  blunder,  by  which  ftatute,  the 
original  fum  muft  be  paid,  as  ftated,  at  the  fartheft,  within  twenty 
years. 

(33)  But  both  the  livings  muft  have  cure  of  fouls  ;  and  the  fta- 
ttote  cxprefsly  excepts  deaneries,  archdeaconries,  chancellor/hips, 
.treafurerihips,  chanteHhips,  prebends,  and  fmecure  reftories ;  a 
difpeniation  in  this  cafe  can  only  be  granted  to  hold  one  benefice 
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chaplains  (34)  of  the  king  and  others  therein  mentiotied,  the 

more,  except  to  clerks,  who  are  of  the  priry-council,  who  may  hold 
ttiree  by  difpenfation.  By  the  canon  law,  no  perfon  can  hold  a 
fecond  incompatible  benefice  without  a  difpenfation  ;  and  in  that 
cafe,  if  the  firfl  is  under  8  /.  fer  annum^  it  is  fo  far  void  that  the  pa* 
troQ  may  prefent  another  clerk^  or  the  bifhop  may  deprive  ;  but  till 
deprivation^  no  advantage  can  be  taken  by  lapfe.  But  independent 
of  the  ftatute,  a  clergyman  by  difpenfations  may  hold  any  number 
of  benefices,  if  they  are  all  under  8  /.  per  atmumf  except  the  laft^ 
and  then,  by  a  difpenfation  under  the  flatute,  he  may  hold  one  more. 

By  the  41ft  canon  of  1603,  the  two  benefices  mufl  not  be  farther 
diftant  from  each  other  than  30  miles,  and  the  perfon  obtaining  the 
difpeniation  muft  at  leail  be  a  mailer  of  arts  in  one  of  the  univerfities. 
But  the  proviiions  of  this  canon  are  not  enforced  or  regarded  in 
the  temporal  courts.     2  Black*  Rep*  968.     See  note  14.  p,  83. 

It  had  been  doubted  whether  the  ftatute  i  Geo.  I.  ft.  3.  c.  10. 
which  ena£ks  that  all  churchesi  curacies,  and  chapels  augmented 
by  queen  Anne's  bounty  (hall  become  perpetual  cures  and  bene* 
fices,  had  thereby  brought  them  under  the  fUtute  of  pluralities,  f6 
as  to  produce  the  avoidance  of  other  livings.  But  to  remove  all 
doubts  upon  that  fubje6l  the  36  Geo.  III.  c.  83.  has  declared  that 
fuch  augmented  churches  and  chapels  fhall  be  confidered  as  prefent- 
ative  benefices,  and  that  the  licence  to  them  fhall  render  other  liv- 
ings voidable  in  the  fame  manner  as  inftitution  to  prefentative 
benefices :  but  .that  every  clergyman  fhould  continue  in  quiet 
pofTeflion  of  any  benefices  which  he  held  in  conjun£Uon  with  fuch 
augmented  cures  before  the  palling  of  that  a£l,  viz.  14th  May  179^ 

(34)  The  number  of  the  chaplains  of  the  king  and  royal  fsunily, 
who  may  have  difpenfations,  is  unlimited.  An  archbilfaop  may 
have  eight,  a  duke  and  bifhop  fix,  a  marquis  and  earl  five,  a  yrL- 
count  four ;  the  chancellor,  a  baron,  and  knight  of  the  gartert 
three  ;  a  duchefs,  marchionefs,  countefs,  and  baronefs,  being 
widows,  two ;  the  king's  treafurer,  comptroller,  fecretary,  dean 
of  the  chapel,  amner,  and  the  matter  of  the  rolls,  two ;  the  chief 
juilice  of  king's  bench,  and  warden  of  cinque  porta,  one.  Thefe 
chaplains  only  can  obtain  a  difpenfation  under  the  ftatute. 

If  one  perfon  has  two  or  more  of  thefe  titles  or  charaders  united 
m  himfelf,  he  can  only  retain  the  number  of  chaplains  limited  to  his 
higheft  degree  ;  and  if  a  nobleman  retain  his  full  number  of  chap* 
lains,  no  one  of  them  can  be  difcharged^  fo  that  another  fhall  he 
appointed  in  his  room  during  his  Hfc  4  Co.  90.  The  king^ 
amy  prefent  his  own  chaplains,  !•  e*  waiting  chaphins  in  ordinary^ 
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brethren  and  the  fons  oflords  and  knights  (35 ),  and  doAora  awl 
bachelors  of  divinity  and  law  (36),  admttud  by  the  univer/itUs 
of  this  realm.  And  a  vacancy  thus  made,  for  want  of  a  difpen« 
fation,  is  called  ceflion  (37).  3.  By  confecration  $  for,  as  was 
mentioned  before,  when  a  clerk  is  promoted  to  a  biihoprick,  all  [  393  ]] 

his  other  preferments  are  void  the  inftant  chat  he  isconfecrat-> 
ed.  Bat  there  is  a  method,  by  the  favour  of  the  crown,  of 
holding  fuch  livings  in  commtndam*  Commenda^  or  ectlefia  com* 
mendata^  is  a  living  commended  by  the  crown  to  the  care  of 
a  clerk,  to  hold  till  a  proper  paftor  is  provided  for  it.  This 
may  be  temporary  for  one,  two,  or  three  years ;  or  perpetual; 
being  a  kind  of  difpenfation  to  avoid  the  vacancy  of  the  living. 


^at* 


to  any  number  of  livings  in  the  gift  of  the  cro'mi,  and  even  in  ad- 
dition to  what  they  hold  upon  the  prefentttion  of  a  fubje^  without 
difpenfation  :  but  a  king's  chaplain,  being  beneficed  by  the  king, 
cannot  afterwards  take  a  living  from  a  fubjed,  but  by  a  difpenfa- 
tioa according tothe  ftatvte  a i Hen* VII I.e.  I3./.S9«  iSalk*i6i, 

(35)  This  privilege  te  not  enjoyed  by  the  brother  and  Ion.  of  a 
baronet,  for  the  rank  ^f  baroaet  did  not  then  exift. 

(36)  The  words  of  the  ftatuteare,  "  all  doAorsand  bachdors  of 
**  divinity,  doAors  of  laws,  and  bachelors  of  the  law  canon.*'  Before 
the  reformation,  degrees  were  as  frequent  in  the  canon  law  as  in 
the  civil  law.  Many  were  graduates  m  utroque  jure^  or  utriufqm 
juris,    J.  U.  D.  or  jurtt  vtriufque  d^or^   is  ftill  common  in  £:>- 

rcign  univcrfitics.  But  Hen.  VIII.  in  the  27th  year  of  his  reigiH 
when  he  had  renounced  the  authorrty  of  the  pope,  ifibed  a  niandate 
to  the  uaiveriity  of  C«nbridge,  tU  nulla  kgatur  falam  it  fuilicg 
teSh  in  jure  eanonieoJSve  fontificiof  nee  akqms  eujujcunque  condkioms 
homo  grsdum  aliquem  in  fin£o  UKus  juris  pontjficii  fufei^atf  out  in 
fodem  in  fofierum  fromaveatur  quovii  modo.  Stat.  Acad.  Cant. 
^  1 37*  It  is  probaUe,  that,  zt  the  £mie  time,  Oxford  received  9 
tfnilar  prohibition,  and  that  degrees  in  cannon  law  have  ever  finop 
hcea  diiboatiaaed  in  Eagland* 

{37  )  In  the  cafe  of  a  cdlion  under  the  ftatote,  the  church  is  fo 
£iT  void  upon  inftitutaon  to  the  fecond  living,  that  the  patron  macf 
take  notice  of  it,  and  prefent  if  he  pleafes :  but  thene  is  great  rea- 
Ibn  to  think,  that  lapfe  will  not  incur  from  tlie  time  of  inftitutioii 
againft  the  patron,  ualcfs  notice  be  given  him  ;  but  lapfe  will  incur 
from  the  time  of  imiuftion  without  notbe.  t  H^.  zoo*  3  StSr* 
i;o4« 
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and  18 called  a  eommenda  retineri^'^t).  There  isaUb  a cemmenda 
recipere^  which  is  to  take  a  benefice  de  nwo,  in  the  bifliop's 
own  gift,  or  the  gift  of  fomc  other  patron  confenting  to  the 
Cime  ;  and  this  is  the  fame  to  him  as  inftitution  and  induc- 
tion are  to  another  clerk  ^.  4.  By  refignation.  But  this  is  of 
no  avail,  till  accepted  by  the  ordinary ;  into  whofe  hands  the 
refignation  muft  be  made'  (39).  5  By  deprivation,  either,  firft, 
by  fenteace  declaratory  in  the  eccleCaftical  courts,  for  fit 
and  fuificicnt  caufes  allowed  by  the  common  law ;  fuch  aa 
attainder  of  treafon  or  felony  ^,  or  convi£kion  of  other  infa- 
mous crime  in  the  king's  courts ;  fcr  herefy,  infidelity  •,  grofs 
immorality,  and  the  like  :  or,  fecondly,  in  purfuance  of  di- 
vers penal  ftatutes,  wkkh  declare  the  benefice  void,  for  fome 
nonfeafance  or  neglcGt^  or  elfe  fome  malefeafance  or  crime; 
as,  for  fimony^}  for  maintaining  any  do£lrine  in  derogation 

9  Hob.  1444  »  ]^lu.  Atr,  %.  TriMl.  54. 

'  Cro.  Jjic.  tg^,  t  Silt.  31  £liz.  c.  6.  i%  Aon.  c.  it. 

f  Dyer.  io8.  Jenk.  xio. 

-| 1—  ■        ■  '  ■       ■   '     I    I r  -  - 

(38)  Thefe  commendams  are  now  feldom  or  never  granted  to 
any  but  biihops  ;  and  in  that  ca£c,  the  bifliop  is  made  common- 
datory  of  the  benefice,  while  he  continues  bifhop  of  fuch  a  diocefe, 
as  the  objedi  is  to  make  it  an  addition  to  a  fmall  bifhoprick ;  and 
it  would  be  unreafonable  to  grant  it  to  a  biAiop  for  his  life,  who 
might  he  tnMiOated  afterwards  to  one  pf  the  nchefl  fees.  See  an 
account  of  the  proceedings  in  the  great  cafe  of  commendamst 
Hoi.  140.  and  ColBer^s  Be,  Hlfi.  2  vol.  p.  710. 

(39)  It  feems  to  be  dear,  that  the  bifliop  may  refufe  to  accept 
a  refignation,  upon  a  {ufficient  caufe  for  his  refufal ;  but  whether 
he  can  merely  at  his  will  and  pleafure  refufe  to  accept  a  risfignatioi) 
without  any  caufe,  and  who  (hall  finally  judge  of  the  fufficiency  of 
the  caufe,  and  by  what  mode  he  may  be  compelled  to  accept,  are 
queflions  undecided.  In  the  cafe  of  the  biihop  of  London  and 
Fytche,  the  judges  in  general  declined  to  anfwer  whether  a  biihop 
was  compellable  to  accept  a  refignation :  one  thought  he  was  comr 
pellable  by  mandaMusj  if  he  did  not  ihew  fufficient  caule^  and 
another  obferved,  if  he  could  not  be  compelled,  he  might  prevent 
any  incumbent  from  accepting  an  Iriih  biihopricfc,  as  no  one  can 
accept  a  biAioprick  in  Ireland  till  he  has  refigned  all  his  benefices 
in  England.  But  lord  Thurlow  feemed  to  be  of  opinion  that  he 
-could  iiot  be  compelled,  particularly  by  mandamttt^  from  whick 
there  is  no  appeal  or  writ  of  error.  See  3  Burnt  304.  and  the  opipion* 
of  the  judges  in  Cmningbani^f  Lmw  of  Simony^  though  ill  reported, 
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of  the  king's  fupremacy,  or  of  the  thirty-nlne  articles^  or  of 
the  book  of  common*prayer  * ;  for  neglediing  after  inftitu^ 
tion  to  read  the  liturgy  and  articles  in  the  church,  or  make 
thecTecIarations  againfl  popery,  or  take  the  abjuration  oath  "^ 
for  ufing  any  other  form  of  prayer  than  the  liturgy  of  the 
church  of  England* ;  or  for  abfenting  himfelf  Gxty  days  in 
one  year  from  a  benefice  belonging  to  a  popifh  patron,  to. 
vhich  the  clerk  was  prefented  by  either  of  the  univerflcies  ^  i 
In  all  which  and  fimilar  cafes  ^  the  benefice  is  ipfofailo  void^ 
without  any  formal  fentence  of  deprivation. 

VI.  A  CURATE  is  the  lowed  degree  in  the  church  ;  being 
in  the  fame  (late  that  a  vicar  was  formerly,  an  officiating  tem- 
porary minifter,  inilead  of  the  proper  incumbent.  Though 
there  are  what  are  called  perpetual  curacies,  where  all  the  [  394  ] 
tithes  are  appropriated,  and  no  vicarage  endowed,  (being  for 
fome  particular  reafons'  exempted  from  the  ftatute  of  Hen. 
IV.)  but,  inftead  thereof,  fuch  perpetual  curate  is  appointed 
by  the  appropriator.  With  regard  to  the  other  fpecies  of  cu« 
rates,  they  are  the  obje£ls  of  fome  particular  (latutes,  which 
ordain,  that  fuch  as  ferve  a  church  during  it's  vacancy  (hall 
be  paid  fuch  ftipend  as  the  ordinary  thinks  reafonable,  out  of 
the  profits  of  the  vacancy ;  or,  if  that  be  not  fufficient,  by  * 
the  fuccefibr  within  fourteen  days  after  he  takes  pofieflion '; 
and  that,  if  any  re£l:or  or  vicar  nominates  a  curate  to  the  or* 
dinary  to  be  licenfed  to  ferve  the  cure  in  his  abfence,  the  or- 
dinary (hall  fettle  his  ftipend  under  his  hand  and  feal,  not 
exceeding  50  /.  per  annum,  nor  lefs  than^  ao  /.  and  on  failure 
of  payment  may  fequefter  the  profits  of  the  benefice  ^(  40). 

V  Stat.  I  £1j's.  c.  I  &  2.  13  fiitx.  c.  xi.  f  6  Rep.  29,  30. 

'    B  Stat.  13  Eliz.  €.  i».    14  Car.  II.  •  1  Buro.  eccl.  law.  427.  1 

c  4.  I  Geo.  I.  c.  6.  •  Stat.  2%  Hen.  VIII.  c.  11. 

w  Stat.  I  EUx.  c.  2.  b  Scat.  f2  Ann.  ft.  2.  c.  12. 

9  Stat.  I  W.  &  M.  c.  i6» 


(40)  It  was  provided  in  1603,  by  canon  33^  that  if  a  bifhop 
or^bins  any  perfon  not  provided  with,  fome  ecdefiaftical  prefer-r 
mcnt,  except  a  fellow  or  chaplain  of  a  college^  or  a  mafler  of  arta 
of  five  years  ftandk^i  who  lives  in  the  univerUty  at  his  own  expence, 
he  fhaU  fupport  him  till  he  ihall  prefer  him  to  a  living.  3  Bum* 
j^c,  I,,  98«  And  the  biihops,  before  they  confer  or&ra,  require 
either  proof  )rf  fuch  a  title  as  is  defcribed  by  the  canon,  or  a  cer* 
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Thus  much  of  the  dergj,  properly  fi>  called.  There  ifo 
rifo  certain  inferior  ecdefiaftical  officers  of  whom  the  coow 
0ion  bw  takes  notice ;  and  that,  f>riocipaUy,  to  affift  the  eo* 
defiaftical  jarifdiAioo,  where  it  is  deficient  in  powers.  On 
which  officers  I  (hall  make  a  few  curibry  remarks. 

!  VIL  Churchwardens  are  the  guardians  or  keepers  of 
Ac  church,  and  reprefentatives  of  the  body  of  the  pariQi  ^. 
They  are  fometimes  appointed  by  the.minifter,  fometimesby 


c  Id  Swedca  they  hm  fiioibr  officers^  whom  Cbcj  a|U  kitrekmosruadesm 
Stieniliook.  /.  3.  c.  7. 

ti£cate  from  fbme  re^or  or  vicar,  promifing  to  employ  the  candi- 
date for  orders  Bona  Jide  as  a  curate,  and  to  grant  hun  a  certain 
idlowance,  tifl  he  obtains  fome  ecckfiaflical  prefermetit,  or  (haS 
be  removed  for  ibme  fault.  And  in  a  cafe  where  the  re^r  of  ®t« 
Aon'sy  Weftminfler,  gave  fucb  a  title,  and  afterwards  difmified 
hi9  curate  without  affigning  any  caufe,  the  curate  recovered,  in  aA 
aftion  of  afTumpfit,  the  fame  falary  for  the  time  after  his  difmif- 
feon  which  he  had  received  before,  Cotvp.  437.  And  when  the 
rrdor  had  vacated  St.  Ann's,  by  accepting  the  livin?  of  RochUe^ 
the  curate  brought  another  a&on  to  recover  his  udary  fince  the 
redor  left  St.  Ann's  ;  but  lord  Mansfield  and  the  court  held,  that 
that  adion  could  not  be  maintained^  and  that  thefe  titles  are  only 
binding  upon  thofe  who  ffive  them,  while  they  continue  inciimhentil 
in  the  church  for  which  luch  curate  is  appointed.  Doug,  137. 

The  36  Geo.  III.  c.  83.  has  given  a  power  to  the  bifhop  or 
ordinary  to  grant  an  allowance  not  exceeding  75/.  to  any  curate, 
who  fhall  be  employed  by  any  redior  or  vicar,  or  by  any  cttrate  or 
tneumbent  of  any  church  or  chapel,  which  has  been  augmented  by 
queen  Ann's  bounty,  or  by  the  curate  or  incumbent  of  any  per- 
petual curacy,  although  it  has  not  been  fo  augmented. 

And  where  a  reftor  or  vicar  does  not  refide  four  months  in  the 
year  at  leaft,  the  bifhop  or  ordinary  may  grant  the  ufe  of  the  reiftory 
or  vicarage  houfe  with  the  garden  and  ftable  for  one  year  to  the 
curate  for  his  adlual  refidence  in  it.  Or  he  may  grant  him  15/.  a 
year  in  lieu  of  the  reftory  or  vicarage  houfe.  The  grant  of  the  houfe 
ne  has  power  to  renew,  and  at  any  time  he  may  revoke  it,  and  he 
may  annex  to  it  fuch  conditions  as  he  fhaU  think  reafonable.  If 
the  curate  rcftifes  to  jgive  up  pofleffion  at  the  determination  of  the 
grant,  he  (hall  forfeit  to  his  re^or  or  vicar  all  the  ftipend,  which 
inall  be  or  become  due  to  him,  and  50  /.  beiides.  And  the  ordi- 
nary has  power  to  licence  any  curate,  who  fliall  be  employed  by 
any  reftor,  vicar,  or  other  incumbent  of  a  parifh  church  or  chapel, 
l^lthough  no  nomination  fhall  have  been  made  to  him  for  that  pur« 
pofe ;'  or  he  may  revoke  his  licence,  or  remove  any  curate  for  a  rea- 
fonable caufe,  but  fubje^  to  an  appeal  to  the  archbiihop  of  the 
province)  to  be  determined  in  a  fummary  manner* 
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the  parifli,  fometimes  by  both  together,  as  cuftom  direds. 
They  are  taken,  in  favour  of  the  church,  to  be  for  feme 
purpofes  a  kind  of  corporation  at  the  common  law ;  that  is^ 
they  are  enabled  by  that  name  to  have  a  property  in  goodg 
and  chattehi  and  to  bring  adlions  for  them,  for  the  ufe  and 
profit  of  the  parifli.  Yet  they  may  not  wade  the  church 
goods,  but  may  be  removed  by  the  parifli,  and  then  called  to 
account  by  a£kion  at  the  common  law  i  but  there  is  no  tnetiiod 
of  calling  them  to  account,  but  by  firft  removing  them  i  for 
none  can  legally  do  it,  but  thofe  who  are  put  in  their  place# 
As  to  lands,  or  other  real  property,  as  the  church,  church-  £  ^9$  1 
yard,  bV.  they  have  no  fort  of  intereft  therein  ;  but  if  any 
damage  is  done  thereto,  the  parfon  only  or  vicar  (hall  have 
the  a£l:ion.  Their  office  alfo  is  to  repair  the  church,  and 
make  rates  and  levies  for  that  purpofe :  but  thefe  are  reco- 
verable only  in  the  ecclefiaftical  court.  They  are  alfo 
joined  with  the  overfeers  in  the  care  and  maintenance  of  the 
poor.  tThcy  are  to  levy  ^  a  (hilling  forfeiture  on  all  fuch  as 
do  not  repair  to  church  on  fundajrs  and  holidays,  and  are 
Empowered  to  keep  all  perfons  orderly  while  there ;  to  which 
end  it  has  been  held  that  a  churchwarden  may  juftify  the 
fulling  ofi^  a  man's  hat,  without  being  guilty  of  either  an 
aflault  or  trcfpafs  •.  Inhere  are  alfo  a  multitude  of  other 
petty  parochial  powers  committed  to  their  charge  by  diren 
2&S  of  parliament  K 

VIII.  Parish  clerks  and  fextons  are  alfo  regarded  by  Hxc 
(Tommon  law,  as  perfons  who  have  freeholds  in  their  offices; 
and  therefore  though  they  may  be  punilhed,  yet  they  cannot 
be  deprived,  by  ecclefiaftical  cenfures^^.  The  parifli  clerk 
was  formerly  very  frequently  in  holy  orders,  and  fome  are  (b 
to  this  day.  Be  is  generally  appointed  by  the  incumbent, 
but  by  cuftom  may  be  chofen  by  the  inhabitants  i  and  if  fuch 
cuftom  appears,  the  court  of  king^s  bench  will  grant  a  ftuifu 
damus  to  the  arch-deacon  to  fwear  him  in,  for  the  eftabh(h^ 
ment  of  the  cuftom  turns  it  into  ^  temporal  or  civil  right  ''• 

^  Stit.  1  Elfs.  c.  2.  Bum,  tit.  cburcbf  ebuuhwardtM^  Hn* 

«  I  Lev.  196.  Jtationi, 

f  See  LamMrd  of  church waHeni,  K  2  Roll.  Abr«  234. 

ft  the  ead  0/  hit  nrtnartha  j  and  Dr  ^  Cro*  Car.  599. 
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CHAPTER    THE    TWELFTH. 

OF     THE     CIVIL   STATE. 

TH  £  lay  part  of  his  majefty's  fubje£^Sj  or  fuch  of  the 
people  as  are  not  comprehended  under  the  denomina* 
tion  of  clergy,  may  be  divided  into  three  diftinfl  ftates>  the 
civil,  the  military,  and  the  maritime. 

That  part  of  the  nation  vtrhich  falls  under  our  firft  and 
moft  comprehenCve  divifion,  the  civil  (late,  includes  all  or- 
ders of  men  from  the  higheft  nobleman  to  the  meaneft  pea* 
fant,  that  are  not  included  under  either  our  former  divifiony 
pf  clergy,  or  under  one  of  the  two  latter,  the  military  and 
maritime  ftates :  and  it  may  fometimes  include  individuals  ai 
the  other  three  orders ;  fince  a  nobleman,  a  knight,  a  gen- 
tleman, or  a  peafant,  may  become  either  a  divine,  a  foldierj^ 
or  a  leaman. 

The  civil  (late  confifts  of  the  nobility  and  the  common- 
alty. Of  the  nobility,  the  peerage  of  Great  Britain,  or  lords 
temporal,  as  forming  (together  with  the  biihops)  one  of  the 
fuprcme  branches  of  the  legiflature,  I  have  before  fufficientlf 
fpoken :  we  are  here  to  confider  them  according  to  their  fe- 
veral  degrees,  or  titles  of  honour. 

All  degrees  of  nobility  and  honour  are  derived  from  thci 
king  as  their  fountain  ^ :  and  he  may  inftitute  what  new  titles 
he  pleafes*  Hence  it  is  that  all  degrees  of  mobility  are  not  of 
equal  aatiqatty.  Thofe  now  in  ufe  are  dukes,  raarqueflesj 
earls,  vifcounts,  and  barons  ^. 

I.  A  dtske,  though  he  be  with  us,  in  refpe^  of  his  title 
of  nobility,  inferior  in  point  of  antiquity  to  many  others^ 
yet  is  fuperior  to  all  of  them  in. rank}  bis  being  the  firft 

^  4  loft.  363.  re(|ueot  iatroduQjoo  inco  this  illapd,  fee 

b  For  the  originti  of  thefe  tislea  oa      Mr  ScMea^s  fjr/<f  ofkonour. 
tke  concinent  of  f  orope,  and  their  fitb- 

title 
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title  of  dignity  after  the  royal  family  ^.  Among  the  Saxons 
the  Latin  name  of  dukes,  ducesy  is  very  frequent^  and  fig- 
nified,  as  among  the  Romans,  the  commanders  or  leaden 
of  their  armies,  whom  in  their  own  language  they  caUed 
ptjxeco^z '' ;  and  in  the  laws  of  Henry  I  (as  tranflated  by 
Lambard )  we  find  them  called  berttocBiu  But  after  the  Nor- 
man conqueft,  which  changed  the  military  polity  of  the  na- 
tion, the  kings  themfelves  continuing  for  many  generations 
dukes  of  Normandy,  they  would  not  honour  any  fubje^ 
with  the  title  of  duke,  till  the  time  of  Edward  III ;  who^ 
claiming  to  be  king  of  France,  and  thereby  loGng  the  ducal  in 
the  royal  dignity  ( i ),  in  the  eleventh  year  of  his  reign  created- 
his  fon,  Edward  the  black  prince,  duke  of  Cornwall :  and 
many,  of  the  royal  family  efpccially,  were  afterwards  raifed 
to  the  like  honour.  However,  in  the  reign  of  queen  Eli- 
zabeth, A.  Z).  1572%  the  whole  order  became  utterly  ex- 
tinfl ;  but  it  was  revived  about  fifty  years  afterwards  by  her 
fucceflbr,  who  was  remarkably  prodigal  of  honours,  in  the 
perfon  of  George  Villiers  duke  of  Buckingham. 

2.  A  marquffsj  marchioj  is  the  next  degree  of  nobility.  His 
office  formerly  was  (for  dignity  and  duty  were  never  feparated 
by  our  ancedorsj  to  guard  the  frontiers  and  limits  of  the 
kingdom ;  which  were  called  the  marches,  from  the  teutonic 
word,  marche^  a  limit :  fuch  as,  in  particular,  were  the  marches 
of  Wales  and  Scotland,  while  each  continued  to  be  an  ene« 

c  Camden.  Britan.  tit,  erdiuts,  country.     Sdd.  tit.  hoa*  2.  i.  12. 

<1  This  is  apparently  derived  from  «  Camden.  Britao.  tU,  orjings.  Spel« 

the  fame  root  as  the  German  teTt|a«^,  man.  Glof.  191. 
the  antienc  appellation  of  dokea  in  tbat 


( 1 )  This  reafion  js  not  very  fatisfadloiy,  and>  in  fad,  this  or- 
der of  nobility  was  created  before  Edward  afTumcd  the  title  of 
king  of  France.  Dr.  Henry,  in  his  excellent  Hiftory  of  England, 
informs  us,  that  <<  about  a  year  before  Edward  III.  aflumed  the 
•*  title  of  king  of  France,  he  introduced  a  new  order  of  nobility, 
*^  to  inflame  the  military  ardour  and  arobitioa  of  bis  earls  and 
^*  barons,  by  creating  his  elded  fon  prince  Edward  duke  of 
^*  ConiwalL  This  was  done  with  great  folemnity  in  full  pailiar 
«  ment  at  Wcftminftcr,  March  17,  >f.  D,  1337/'  ff^n.  Hifl. 
8  vol.  135.  8vo.  edition.     See  antej  p.  224,  note  io«  * 

my** 
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js  j'fl  country.    The  peifons,  who  had  command  theie»  were 
called  lords  marchers,  or  marquefics  ;  whole  authority  was 
abolifhed  by  ftatnte  27  Hen.  VIII.  c«  27  :   though  the  title 
liad  long  before  been  made  a  mere  enfign  of  honour  \   Ro« 
bert  Vere,  earl  of  Oxford^  being  created  marquels  of  Dublin^ 
by  Richard  11  in  the  eighth  year  of  his  reign  ^ 
^  3^  3      3.  Km  earl  is  a  title  of  nobility  fo  antieat,  that  it's  original 
cannot  clearly  be  traced  out*    Thus  much  feen»  tolerably 
certain :  that  among  the  Saxons  they  are  called  eaUormim^ 
fuafi  elder  men^  fignifying  the  fame  lAfemor  ox/enator  among 
the  Romans ;   and  alfo  fcbiremen^  becaufe  they  had  each  of 
them  the  civil  government  of  a  federal  divifion  or  (hive.  On 
dbe  irruption  of  the  Danes,  they  changed  the  name  to  twUs^ 
which,  according  to  Camden  g,  fignified  the  fame  in  their 
language.     In  l^atin  they  are  called  comites  (a  title  firft  ufed 
in  the  empire]  from  being  the  king's  attendants ;  *'  afidetaU 
**  nomen  fumpferunty  reges  enim  tales  ftbi  ajhciant  •*.**  After  the 
Korman  conqueft  they  were  for  fomctime  called  cwnU  cfw 
couftiefSf  from  the  French ;  but  they  did  not  long  retain  that 
name  themfelves,  though  their  (hires  are  from  thence  called 
CQunties  to  this  day.  The  name  of  earls  or  comitis  is  now  be- 
come a  mere  title,  they  having  nothinig  to  do  with  the  gOTero* 
ment  of  the  county  j  which,  as  has  been  more  than  once  ob« 
lerved,is  now  entirely  devolred  on  the  (heriflFi  the  earl's  deputy^ 
or  vtce-comesn   In  writs  and  commiffions,  and  other  formal  tn^ 
ftruments,  the  king,  when  he  mentions  any  peer  of  the  degree 
of  an  earl,  ufually  (liles  him,  <^  trufty  and  well  beloved  coufin  .-** 
an  appellation  as  antient  as  the  reiga  of  Henry  IV:  who  be* 
ing  either  by  hb  wife,  his  mother,  or  his  fifters,  aAually  re* 
lated  or  allied  to  every  earl  then  in  the  kingdom,  artfully  and 
conftantly  acknowleged  that  conne£i]:cm  hi  all  his  letters  and 
other  public  ads :  from  whence  the  ufage  has  defcended  to 
his  fucceflbrs,  though  the  reafon  has  long  ago  failed. 

4.  The  name  of  vice-wfnes  or  vi/cwnt  (2)  M^as  afterwards 
made  ufe  of  as  an  arbitrary  title  of  honour,  without  any  iha« 

f  %  Inft.  5.        S  Britin.  tit,  orJbtei*        ^  BnEtoa.  /.i.e.  8.  Flat.  /.  i.  r.  5. 


^MM.MM 


(a  )  Thefe  Latin  and  French  words  are  the  (ame  as  flienff  in  En|^ 
liih.    This  proves  the  high  rdpcft  that  was  (hewn  to  this  officer 
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dow  of  office  pertaining  to  it,  by  Henry  the  fizth ;  when^  in 
the  eighteenth  year  of  his  reign,  he  created  John  Beaumont  a 
peer,  by  the  name  of  vifcount  fieaumonti  which  was  the  firft 
inftance  of  the  kind  K 

5.  A  barorfs  is  the  mod  general  and  univerfal  title  of  no« 
biKty  5  for  originally  every  one  of  the  peers  of  fuperior  rank 
had  alfo  a  barony  annexed  to  his  other  titles'^  (3).  But  it  hath 

i  %  InA.  5«  k  2  left.  5f  6* 

in  ancient  times,  for  his  name  alone  was  thought  an  honourable 
title  of  nobility.     See  note  8.  p.  346. 

(3 )  At  the  time  of  the  conqueil,  the  temporal  nobility  cgnf^fted 
only  of  earis  and  barons.}  and  by  whatever  right  the  earls  and 
the  ndtred  clergy  before  that  time  might  have  attended  the 
gf«at  council  of  the  nation,  it  abundantly  appears  that  they  after- 
wards fat  in  the  feudal  parh'ament  in  the  chara6ber  of  barons.  It 
has  been  truly  faid,  that  for  fome  time  after  the  conqueft,  wealth 
was  the  only  nobility,  as  there  was  h'ttle  peifonal  property  ^t  that 
time,  and  a  right  to  a  feat  in  parliament  was  entirely  territorial^ 
or  depended  upon  the  tenure  of  landed  property.  Ever  iince  the 
conqueft,  it  has  been  true,  that  all  land  is  held  either  immediateljr 
or  mediately  of  thfeking;  that  is,  either  of  the  king  himfelf,  or 
of  a  tenant  of  the  king,  or  it  might  be  after  two  or  more  fubin-* 
feudations.  And  it  was  alfo  a  general  principle  in  the  feudal  fyftem, 
that  every  tenant  of  land,  or  land  owner,  had  both  a  right  and  obli- 
gation to  attend  the  court  of  his  immediate  fuperior.  Hence  every 
tenant  in  capite^  i.  e.  the  tenant  of  the  king,  was  at  the  fame  time 
entitled  and  bound  to  attend  the  king's  court  or  parliament,  being 
the  great  court  baron  of  the  nation. 

It  will  not  be  neceflary  for  me  here  to  enlarge  farther  upon  the 
original  principles  of  the  feudal  fyflem,  and  upon  the  origin  of  peeri 
age ;  but  I  fhall  briefly  abridge  the  account  which  Selden  has  giyen 
in  the  fecond  part  of  his  Titles  of  Honour,  c.  5.  beginning  at  the 
17th  fe^on,  being  perhaps  the  cleareft  and  moft  fatisfa^iory  that 
can  be  found.  He  divides  the  time  from  the  conqueft  into  three 
periods:  i.  From  the  conqueft  to  the  latter  end- of  the  reign  of 
king  John.  2 .  From  that  time  to  the  1 1  th  of  Richard  11.  3.  From 
that  period  to  the  time  he  is  writing,  which  may  now  be  extended 
to  the  prefent  time.  In  the  firft  period,  all,  who  held  any  quantity 
of  land  of  the  king,  had,  without  diftindtion,  a  right  to  be  fummoned 
te  parliament    and  this  right  being  confined  folely  to  the  king's 

tenantSf 
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fbmetimes  happened^at^  when  an  anticnt  baron  hath  been 
raifed  to  a  new  degree  of  peerage,  in  the  coorfe  of  a  few  ge* 
nerations  the  two  titles  have  deCbcilded  differently  \  one  per«» 
haps  to  the  male  dcfcendantSt  the  other  to  the  heirs  general  ; 
whereby  the  earldom  or  other  fuperior  citl^  hath  fubfifted 

tenants^  of  Confequencc  all  the  peers  of  parltament  during  that  pe- 
riod fat  by  virtue  of  tenure  and  a  writ  of  fummons. 

In  the  beginning  of  the  fecond  period,  that  is,  in  the  laft  year  of 
the  reign  of  king  John,  a  diftinfUon,  very  important  in  it's  confe- 
€]uences,  (for  it  eventually  produced  the  lower  houfc  of  parliament,) 
was  introduced,  vi%.  a  divifioR  of  thefe  tenants  into  greater  and  lefler 
barons  i  for  king  John  in  his  magna  charta  declares,  factanus  ftan-^ 
'Hfmeri  arehUpifcopoty  efn/copot^  abhatet,  cotmtes^  et  majores  lanmes  regni 
Jtgllkatmper  Gteras  no/lras^  etprmtereafaaemusfummoneri  in  general  per 
titcecomket  et  halKvos  noftros  omnes  alios f  qui  in  capite  tenent  de  nobis  ad 
terimt  Jitmt  ^c.  See  Bl.  Mag.  Ch.  Joh.  p.  14.  It  does  not  appear 
that  it  ever  was  afcertained  what  conftituted  a  greater  baron,  and  it 
probably  was  left  to  the  king's  difcretlon  to  determine ;  and  no  great 
inconvenience  could  have  rcfulted  from  it's  remaining  indefinite,  for  . 
thofe  who  had  not  the  honour  of  the  king'is  letter,  would  have  what 
in  eSe€t  was  equivalent,  a  general  fummons  from  the  fheriff.  But  ia 
this  fecond  period  tenure  began  to  be  difregarded,  and  perfons  were 
fummoncd  to  the  parUamcnt  by  writ,  who  held  no  lands  of  the  king. 
This  continued  to  be  the  cafe  till  the  i  ith  of  Rich.  II.  when  the 
pradice  of  creating  peers  by  letters  patent  firft  commenced. 

In  that  year  John  de  Beauchamp,  fteward  of  the  houfehold  to 
Rich.  11.  was  created  by  patent  lord  Beauchamp  baron  of  Kidder* 
minfter  in  tail  male ;  and  fmce  that  time  peerages  have  been  created 
both  by  writ  and  patent,  without  any  regard  to  tenure  or  efUte. 

The  king's  prerogative  of  creating  peers  by  patent  may  feem  a 
great  innovation,  or  a  violation  of  the  original  principles  of  the 
fyftem  ;  yet  it  is  one  of  thofe  great  changes,  which  are  produced  at 
the  firft  by  a  gentle  deviation  from  the  former  pradUce.  For  though 
this  prerogative  was  not  granted  to  the  king  by  the  exprefs  autho^ 
rity  of  parliament,  yet  it  was  obtained  by  it's  acquiefcence ;  for  I 
have  been  affured  by  Mr.Townlhend,  the  Windfor  herald,  a  gentle^ 
man  well  acquainted  with  this  fubjeft,  that  patents  of  nobility  in 
ancient  times  generally  ftated,  cither  that  the  patent  was  granted  by 
the  aflcnt  of  parliament,  or,  if  granted  in  the  vacation,  they  ftated 
fuch  fpccial  reafons  why  the  peer  was  created,  as  it  might  be  pre* 
fumed  wovld  afterwards-  meet  ^th  the  approbation  of  the  parlia- 

mcnt.  *  •  •      ^ 

without 
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without  a  baurony:  and  there  are  alfo  modern  inftanoes, 
where  earls  and  vifcounts  have  been  created  without  annex- 
ing  a  barony  to  their  other  honours  :  fo  that  now  the  rule 
doth  not  hold  univerfally,  that  all  peers  are  barons.  The  ori- 
ginal and  antiquity  of  baronies  have  occafioned  great  inquiries 
among  our  £ngli(h  antiquaries.  The  moft  probable  opinion 
fecms  to  be,  that  they  were  the  fame  with  our  prefcnt  lords 
of  manors  ;  to  which  the  name  of  court  baron  (which  is  the 
lord's  court,  and  incident  to  every  manor)  gives  fome  coun* 
tenance  (4).  It  may  be  coUedled  from  king  John's  tnagna 
carta ',  that  originally  all  lords  of  manors,  or  barons,  that 
held  of  the  king  in  capite,  had  feats  in  the  great  council  or 
parliament :  till  about  the  reign  of  that  prince  the  conflux 
of  them  became  fo  large  and  troublefome,  that  the  king 
was  obliged  to  divide  them,  and  fummon  only  the  greater 
barons  in  perfon ;  leaving  the  fmall  ones  to  be  fummoned 
by  the  (herifF,  and  (as  it  is  faid)  to  fit  by  reprefentation  in 
another  houfe  *,  which  gave  rife  to  the  feparation  of  the  two 
houfes  of  parliament"'.  By  degrees  the  title  came  to  be 
confined  to  the  greater  barons,  or  lords  of  parliament  only; 
and  there  were  no  other  barons  among  the  peerage  but  fuch 
as  were  fummoned  by  writ,  in  refpeft  of  the  tenure  of  their 
lands  or  baronies,  till  Richard  the  fecond  firft  made  it  a 
mere  title  of  honour,  by  conferring  it  on  divers  perfons  by 
his  letters  patent  "• 

Having  made  this  ihort  inquiry  into  the  original  of  our 
feveral  degrees  T>f  nobility,  I  (hall  next  confider  the  manner 
in  which  they  may  be  created.  THe  right  of  peerage  feems 
to  have  been  originally  territorial  $  that  is«  annexed  to  lands^ 
honours,  caftles,  manors,  and  the  like^  the  proprietors  and 

>  cap,  14.  of  hoa.  ft.  5.  ii. 

n  Gilb.  Hift.  ofetch.  €•  3.  Sdd.  tiC.         »  1  Inft.  9.  Seld.  Jsn»  A^U  a.  \  66. 

(4)  Lords  of  manors,  who  had  granted  to  others  by  fubinfeu- 
dation  part  of  thateflate  which  they  held  of  the  king,  would  ncccf- 
farily  be  barons ;  but  it  does  not  follow  converfely  that  a  baron  was 
of  neceflity  a  lord  of  a  manor :  for  the  king's  tenant,  who  retained 
all  the  eftate  granted  him,  and  alienated  no  part  of  it,  would  cer- 
lainly  be  as  complete  a  baron  as  a  I&rd  of  a  manor. 

poflcflbrs 


foffcSbn  of  which  were  (in  right  of  thqfe  eftates)  allowed  ttf 
be  peers  of  the  realm^  and  were  fummoned  to  parliament  to 
do  fuit  and  fervice  to  their  fovereign :  and^  when  the  land  was 
alienated,  the  d^nity  pafled  with  it  as  appendant*  Thus  the 
UAops  ftill  fit  in  the  houfe  of  lords  in  right  of  fuccelfion  to 
certain  antient  baronies  annexed,  or  fuppofed  to  be  annexed^ 
to  their  epifcopal  lands*:  and  thus,  in  iiHexu  VI,  the  pol^ 
(eihon  of  the  caille  of  Arundel  was  adjudged  to  confer  an 
earldom  on  it's  pofieflbr  i*.  But  afterwards,  when  alienations 
grew  to  be  frequent,  the  dignity  of  peerage  was  qpnfined  to 
the  lineage  of  the  party  ennobled,  and  inftead  of  territorial 
became  perfonal.  A^iual  proof  of  a  tenure  by  barony  be  • 
came  no  longer  neceflary  to  conftitute  a  lord  of  parliament  i 
but  the  record  of  the  writ  of  fummons  to  him  or  his  ancef- 
tors  was  admitted  as  a  fufiicient  evidence  of  the  tenure. 

Peers  are  now  created  either  by  writ,  or  by  patent :  for 

thofe  who  claim  by  prefcription  muft  fuppofe  either  a  writ  or 

patent  made  to  their  anceftors;  though  by  length  of  time  it  is 

loft.    The  creation  by  writ,  or  the  king's  letter,  is  a  fummons 

to  attend  the  houfe  of  peers,  by  the  ftile  and  title  of  that  ba« 

rony,  which  the  king  is  pleafed  to  confer :  that  by  patent  is 

a  royal  grant  to  a  fubje£t  of  any  dignity  and  degree  of  peer*-^ 

age.    The  creation  by  writ  is  the  more  antient  way ;  but  a 

man  is  not  ennobled  thereby,  unlefs  he  aJlually  take  his  feat 

in  the  houfe  of  lords :  and  fome  are  of  opinion  that  there  muft 

be  at  leaft  two  writs  of  fummons,  and  a  fitting  in  two  dif. 

titiGt  parliaments,  to  evidence  an  hereditary  barony  ^  :  and 

therefore  the  mod  ufual,  becaufe  the  fureft^  way  is  to  grant 

the  dignity  by  patent,  which  enures  to  a  man  and  his  heirs 

according  to  the  limitations  thereof,  though  he  never  him- 

felf  makes  ufe  of  it  '•    Yet  it  is  frequent  to  call  up  the  eldeft 

fon  of  a  peer  to  the  houfe  of  lords  by  writ  of  fummons,  ia 

the  name  of  his  father's  barony :  becaufe  in  that  cafe  there  is 

no  danger  of  his  children's  lofing  the  nobility  in  cafe  he  ne* 

ver  takes  his  feat  ^    for  they  will  fucceed  to  their  grand* 


«  GUa.  /.  7.  r.  I*  ■     n  Whitelocke  of  ptrl.  cb.  114. 

p  Stld.  tic.  of  boa.  b.  a.  c.  9.  §  5*       '  Co.  Lite.  i6« 
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father  (5).  Creatioo  by  writ  has  alfo  One  advantage  over  that 

by  patent :  for  a  perfon  created  by  writ  hdlds  the  dignity  to 

him  and  bU  heirs ^  without  any  words  to  that  purport  in  the  [  40t  ] 

writ  (6)i  but  in  letter^  patent  there  muft  be  words  to  dire6b 

the  inheritance^  elfe  the  dignity  enures  only  to  the  giantee 

for  life  *•    For  a  man  or  woman  may  be  created  noble  for 

their  own  lives,  and  the  dignity  not  defcend  to  their  heirs  at 

allj  or  defcend  only  to  fome  particular  heirs :  as  where  a 

peerage  is  limited  to  a  man^  and  the  heirs  male  of  bis  ho&J 

by  Elizabeth  his  prtfent  lady,  and  not  to  fuch  heirs  by  any 

former  or  future  wife. 

Let  us  next  take  a  view  of  a  (tvr  of  the  principal  incidents 
attending  the  nobility,  excluEve  of  their  capacity  as  members 
of  parliament,  and  as  hereditary  counfellors  of  the  crown  3 
both  of  which  we  have  before  confidered.  And  firft  we  muft 
obferve,  that  in  criminal  cafes  a  nobleman  (hall  be  tried  by  his 
peers(7).  The  gtcat  are  always  obnoxious  to  popular  envy: 
were  they  to  be  judged  by  the  people,  they  might  be  in  dan« 

*  Co.  Litt.  9.  16. 


(5)  And  where  the  father's  barony  is  limited  by  patent  to  him 
and  the  heirs  male  of  his  body,  and  his  eldeft  fon  is  caUed  up  to 
the  houfe  of  lords  by  writ  with  the  title  of  this  barony,  the  writ 
in  this  cafe  will  not  create  a  fee  or  a  general  eftate  t&il,  fo  as  to 
inake  a  female  capable  of  inheriting  the  title,  but  upon  the  death 
of  the  father  the  two  titles  unite,  or  become  one  and  the  fame. 
Cafe  of  the  claim  to  the  barony  of  Sidney  of  Penfhurft  difallowed. 
Dom.  Proe.  i^  June  1782. 

(6)  Though  this  is  the  authority  of  lord  Coke,  it  is  now  under- 
ikood  to  be  erroneous;  a  creation  by  writ  does  not  confer  a  fee- 
iimple  in  the  title,  but  only  an  eftate  tail  general ;  for  every  claim- 
ant of  the  title  muft  be  defcende^  ^m  the  perfon  firft  eondbled* 
I  WomU.  37. 

(7 )  A  nobleman  is  tried  by  his  peers  •nly  in  trcafon  and  felony^ 
and  mifprilion  of  the  (atne;  halt  in  all  mifdemeanors,  as  libels,  riots, 
peijury,  confpira^ies,  8cc.  he  js  tried  like  a  commoner  by  a  jury. 

VoL.L*—  '-     -       Min  ^'  get 
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ger  from  the  prejudice  of  their  judges ;  and  would  moreover 
1>e  deprived  of  the  privilege  of  the  meaneft  fubje^^s,  that  of 
lieiifg  fried  b^  their  equals,  virhich  is  fecured  to  all  the  realm 
by  magna  carta^  c.  29.  It  is  faid,  that  this  does  not  extend 
to  biQiops:  who^  though  they  are  lords  of  parliament^  and 
fit  there  by  virtue  of  their  baronies  which  iiCy  YioXdjun  tcch^ 
Jihey  yet  are  not  ennobled  in^ood  (8),  and  confequendy  not 
peers  "With  thfe  nobility'.  As  to  pcereffes,  there  was  no  pre- 
cedent for  their  trial  when  accufed  of  treafon  or  felony,  tiil 
*fter  tteanor  duchefs  of  Gloucefter,  wife  to  the  lord  protect 
tor>  was  accufed  of  treafon  and  found  guilty  of  witchcraft, 
ih  an  ecclefiaftical  fynod,  through  the  intrigues  of  cardinal 
Beaufort.  This  very  extraordinary  trial  gave  occafion  to  a  fpe- 
cial  ilatute,  20  Hen.  Vt.  c.  9.  which  declares^  the  law  to  be, 
that  peereiTes,  either  in  their  own  right  or  by  marriage,  Ihall 
be  tried  before  the  fame  judicature  as  other  peers  of  the 
realm.  If  a  woman,  nohle  in  her  own  right,  marries  a 
comnu)ner,  ihe  dill  remains  noble  (9},  and  (hall  be  tried  by 

•  3liift.  30,  31-        *  Moor.  769.  s  Inft.  50.  6  Rep.  52.  Staiiodf.  P.  C.  152. 

Ml'  '  ,  -  ■  .  -         

(8)  It  has  always  appeared  to  me  that  the  reafon  given  in  the 
•liooks,  why  biAops  fhould  not  be  tiied  in  parliana^nt  like  the  tem- 

]>oral  lords,  vie.  becaufe  they  are. not  ennobled  by  bkbd^  or,  as 
HBdden  expreffes  it,  becaufe  their  honour  is  not  inheril^k  (,^Ul  m 
Pork  r.  I  • )» is  iHifitk&^ry  and  even  trifling. 

If  this  rea^DU  has  any  operation,  if^hy  fliould  it  not  be  extended, 
•nd  deprive  tliem  €^  dl  the  rights  of  peerage  I  A  peer  siay  be 
created  by  patent  for  kis  own  life  only  $  and  it  cannot  be  fiippofdd 
that  fuch  a  nobleman  would  not  be  entidcd  to  a  trial  by  ]iis.peer» 
.  tn.parliameBt.  If  there  were  any  trials  of  biihops  by  a  jury  in 
remote  times,  the  biftiops  could  not  have  demanded  a  trial  in  par- 
Jtament  withont  adauttiag  themfdves  fubjed  to  a  teoiporal  jurtf- 
di^^BO,  fitim  which  the  detgy  in  antient  times  claimed  a  totil 
exemption.  Hence  it  may  be  conjedured  the  bifhc^s  kavfc  loft 
their  r%ht  to  be  tri'ed'fii  f«riiuiiatt>  though  oaly  two  itfflanccs 
can  be  fyoxA  of  dieirbe^  tried^y  a  j^,  W«.  thofetifarob- 
Mfliof)  Oanmor  and  bifiipp  FlfimV    -2  Hmwk.  5^ 

(9)  But  ihe  communicates  no  rank.4M:  title' to  hjsrhilCbvid* 
if^'  C^*  ^^^^  32^*  '*    There  have  been  daims,  and  tb^  air 

•  ftt^portel 


hist  peers :  but  If  ibe  be  only  xuMc  by  marriago^  tben  bj  t 
feeotid  marriage  with  a  cotximoner,  ibe  lofes  her  dignity  ; 
for  as  by  marriage  /it  is  gaioedi  by  marriage  it  is  alfo 
loft  ^  ( lo).  Yet  if  a  ducheis  dowager  marries  a  baron>  (be 
coatlnues  a  ducbeb  dill ;  for  all  the  nobility  are  pares^  and  [  402  3 
therefore  it  is  no  degradation  «•  A  peer,  or  peerefs,  (either 
in  her  own  right  or  by  marriage,)  cannot  be  arrefted  in  civil 
cafes  * :  and  they  have  alfo  many  peculiar  privileges  annexed 
to  their  peerage  in  the  courfe  of  judicial  proceedings.  A 
peer,  fitting  in  judgment,  gives  not  his  verdift  upon  oath» 
like  an  ordinary  juryman,  but  upon  his  honour^:  he  ah- 
fwers  alfo  to  biUs  in  chancery  upon  his  honour,  and  not 
upon  his  oath  > ;  but  when  he  is  examined  as  a  witnefs  either 
in  civil  6r  criminal  cafes,  he  mud  be  fwom ^  ( 1 1) :  for  the 
refpe£l,  which  the  law  (hews  to  the  honour  of  a  peer,  does 
not  extend  fo  far  as  to  overturn  a  fettled  maxim,  that  m 
judicio  (ion  credttur  njfi  juratis  *.    The  honour  of  peers  is 

t  Oyer.  79.    Co.  Lict.  i6*  >  t  P.  Wmi.  146. 

a  ft  Inft.  50*  1  S«lk.  511. 

V  Finch.  L-  355*     1  Vent*  298.  s  Cro.  Car*  64* 
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fupportcd  by  authorities,  by  a  hufband  after  ifTue  to  aflume  the 
title  of  his  Wife's  dignity,  and  after  her  death  to  retain  the  fame 
as  tenant  by  the  purtefy ;  but  from  Mr.  Hargravc*8  (latement  of 
this  fubje^k,  in  Co.  LUt,  29.  b.  n.  i ,  there  is  no  probability  that 
fuch  a  claim  would  now  be  allowed. 

( 10)  Yet  fhe  18  commonly  called  and  addreffcd  by  the  ftfle  and 
title  which  fhe  bore  before  her  fecond  marriage,  but  this  is  only 
hj  courtcfy ;  as  the  daughters  of  dukes,  marquiffes,  and  earls  are 
ufually  addrefied  by  the  title  of  lady,  though  in  law  they  are 
.  commoners.  In  a  writ  of  partition  brought  by  Ralph  Hawarid 
and  bdy  Ann  Powes  his  wife,  the  court  held  that  it  was  a  mif- 
nomcr,  and  that  it  ought  to  have  been  by  Ralph  Haward  and  Ann 
his  wife,  late  wife  of  lord  Powes  deceafed.  Dyery  79. 

( 1 15  ■  If  he  is  examined  as. a  witnefs  in  the  high  court  of  parHa- 
ment,  he  muft  be  fwom.  The  bifliop  of  Oxford  was  fworn  in  the 
impeachment  of  lord  MMclcsiield,  and  lord  Mansfield  (then  lord 
Stormont)  in  that  of  Mr*  Haftiogs, 

M  m  2  however 
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^  howevaK  fe  highly  tendered  bf  the  lawj  that  it  is  much 

more  penal  to  fpread  f alfe  reports  of  them  and  certain  other 
great  oflkers  of  the  realm,  than  of  other  men :  fcandai 
againft  them  being  called  by  the  peculiar  name  oifcandalum 
magnatum^  and  fubjefted  to  peculiar  punifliments  by  diycrs 
antient  ftatntes*. 

A  PEER  cannot  lofe  his  nobility,  but  by  death  or  attainder; 
though  there  was  an  inftance  in  the  reign  of  Edward  the 
feurth  of  the  degradation  of  George  Nevile  duke  of  Bedford 
by  2£k  of  parliament  \  on  account  of  his  poverty^  which 
rendered  him  unable  to  fupport  his  dignity^.  But  this  b  a 
fingular  inftance :  which  ferves  at  the  fame  time^  by  haying 
happened,  to  (hew  the  power  of  pailiament ;  and^  by  hav- 
ing happened  but  once,  to  (hew  how  tender  the  parliament 
.  hath  been,  in  exerting  fo  high  a  power.  It  hath  been  faid 
indeed  **,  that  if  a  baron  waftes  his  eftate,  fo  that  he  is  not 
able  to  fupport  the  degree,  the  king  may  degrade  him :  but 
it  is  exprefsly  held  by  later  authorities  ^,  that  a  peer  cannot 
be  degraded  but  by  zGt  of  parliament. 

r  ^Q^  1 '  The  commonalty^  like  the  nobility,  are  divided  into  t> 
veral  degrees  ^  and,  as  the  lords,  though  different  in  rank^ 
yet  all  of  them  are  ^ers  in  refpe£k  of  their  nobility^  fo  the 
commoners,  though  fome  are  greatly  fuperior  to  others*  yet 
all  are  in  law  peers>  in  refped^  of  their  want  of  nobility  U 

The  (irft  name  of  dignity,  next  beneath  a  peer^  was  an- 
tiently  that  of  vidames^  vict'domini^  or  valvaforsi:  who  are 
mentioned  by  our  antient  lawyers  ^  as  viri  magnae  dignitatis  \ 
and  fir  Edward  Coke'  fpeaks  highly  of  them.    Yet  they 

*  3  Edw.  I.  c.  34.    2Ric.  II.  ft.  i»  **  extortion,  embracery,  and  mamter 

c«  5.     12  Ric.  II.  c.  It.  "  nance  to  be  had;  to  the  great  trouble 

b  4  Tnft.  355.  '*  of  all  foch  councrtei  where  fttch  eftaie 

c  The  preamble  to  the  ad  if  remark-  *<  ihiJi  happen  to  bet  thenfore*  G^c.*' 
ab!e;  **  forafoouch  as  oftentimes  it  ia        ^  Moor.  678. 
**  fecn,-  that  when  any  lord  is  called  ta        ^  1%  Rep.  107.     11  Mpd.  56. 
'*  ht^h  eftate,  and  haihnot  convenient        f  %  Inft.  29^ 
'■  liveiihood  to  fupport  the  fame  dignity,        S  Qzrti^n.  Brltan.t.erdlneu 
**  it  induceth  great  poverty' and  iodi-        h  ftradbn.  /.  i.  tt  8.* 
«*  gencc,  and  catffcth  •fteatiiaea  great       *'2.Uft.  667. 

are 
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are  now  quite  out  of  ufe  $  and  our  legal  antiquaries  are  not 
agreed  upon  eVen  their  original  or  antient  office. 

Now  therefore  the  firft  perfonal  dignity,  after  the  nobility, 
is  a  kttigbi  of  the  order  of  St.  George,  or  ofthf  garter:  firft 
xnftituted  by  Edward  III,  A.  D.  i344^.  Next  (but  not  till 
after  certain  oficial  dignities,  as  priyy  counfellors,  the  chan* 
celiors  of  the  exchequer  and  duchy  of  Lancafter,  the  chief 
juftice  of  the  king's  bench,  the  mafter  of  the  rolls,  and  the 
other  Englifli  judges)  follows  a  inigit  banneret  \  who  indeed 
by  ftatutes  5Ric.  IL  ft.  ^.  c.  4.  and  14  Ric.  II.  c.  ii.  is 
ranked  next  after  barons;  and  his  precedence  before  the 
younger  fons  of  vifcounts  was  confirmed  to  him  by  order  of 
king  James  I,  in  the  tenth  year  of  his  reign  '•  But,  in  order 
to  entitle  himfelf  to  this  rank,  he  muft  have  beeq  created  by 
the  king  in  perfon,  in  the  field,  under  the  royal  banners,  in 
time  of  open  war".  Elfe  he  ranks  after  baronets  s  who  are 
the  next  order ;  which  title  is  a  dignity  of  inheritance,  cre- 
sted by  letters  patent,and  ufually  defcendible  to  the  iflue  male. 
It  was  firft  inftituted  by  king  James  the  firft,  A.  D*  1 61 1^  in 
order  to  raife  a  competent  fum  for  the  redudion  of  the  pro* 
vince  of  Ulfter  in  Ireland  (12);  for  which  reafon  all  baronets 
have  the  arms  of  Ulfter  fuperadded  to  their  family  coat  (13), 
Next  follow  knights  of  the  bath ;  an  order  inftituted  by  king  [  404  ] 
Henry  IV.  and  revived  by  king  George  the  firft.  They  are  fo 
called  from  the  ceremony  of  bathing,  the  night  before  their 
creation.  The  laft  of  thefe  inferior  nobility  are  knights  baches 
hrs{i/^)\  themoft  antient,  though  the  loweft  order  of  knight* 

k  Seld.  tit.  of  hon.  %.  5.  41.  1  Ui4,  2.  11.  3.  »  4  Inft.  6. 


(12)  One  hundred  gentlemen  advanced  each  one  thoufand 
pounds;  for  which  thiB  title  was  conferred  upon  them.  ai^.  iB^fo. 

( 13  )  The  arms  of  Ulfter  are,  a  hand  guleif  or  a  bloody  hand  in 
'a  field  argent. 

(14)  The  oioft  probable  derivation  of  the  word  bachelor  is 
from  bos  and  ehevoMerf  an  inferior  knight ;  and  thence  latiiiized 
into  the  barbarous  word  baecalauretu*    Ducange*  Bac. 

The  loweft  graduates  in  the  univerfities  are  ftiled  baehe/ors,  and 
vrspcc,  till  lately,  addrefled  with  fir  before  their  fumamej  as  in 

Mm  3  Latin 
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hood  amongft  «uft :  for  wc  have  ali  infttfnM  ^  ti  king  Atfrc^r 
conferring  diit  ofder  on  hU  fon  Ath^lftan.  The  euftom  of  tke  • 
antient  Germans  was  to  give  their  young  men  a  flueld  and  a 
hmc^  in  the  great  council:  this  was  equivalent  to  the  t^a 
fdrilisoitbc  Romans :  before  this  they  were  not  permitted  to* 
bear  arms^  but  were  accounted  as  part  of  the  father's  bottfi&- 
hold)  after  it^  as  part  of  the  community  \  Hence  iome  d&* 
rive  the  ufage  of  knighting,  which  has  prevailed  all  over  the 
veftern  world,  Cnce  it's  redu£lion  *by  colonies  from  thofe 
northern  heroes.  Knights  are  called  in  JUitin  f^uk<s  auruti: 
Mttatif  from  the  gilt  fpurs  they  wore;  and  equitesj  becauie 
they  always  ferved  on  horfeback :  for  it  is  obfervable  p,  that 
almoft  all  nations  call  their  knights  by  fome  appellation  de- 
rived from,  an  horfe  (15).  They  are  alfo  called  in  our  Uw  azi- 
lUis^  becaufe  they  formed  a  part  of  the  royal  army,  in  virtue 
of  their  feodal  tenures;  one  condition  of  which  was,  that 
every  one  who  held  a  kinght's  fee  immediately  under  the 
crown  (vrhich  in  Edward  the  fecond's  timet  amounted  to  20  /• 
p€r  annum)  was  obliged  to  be  knighted,  and  attend  the  king 
in  his  wars,  or  fine  for  his  non-compliance.  The  exertion  of 
this  prerogative,  as  an  expedient  to  raife  money  in  the 
reign  of  Charles  the  firft,  gave  great  ofience:  though  war* 
ranted  by  law,  and  the  recent  example  of  queen  £lizabeth(i6)s 

ft  Win.  Malmib.  tth.  a.  p  Cund.  ihid,   Co.  Litt.  74. 

'  •  Tac.  it  Marik.  Gtrm.  13.  4  Sttt  ie  mfa,   1  £^  II. 


Latin  they  are  ftill  called  donmu.  It  Is  fomewhat  remarkable,  that 
whilft  this  feudal  word  has  long  been  appropriated  to  fingle  men, 
another  feudal  term  of  higher*  dignity>  viz.  baron,  fhould,  in 
legil  language,  foe  applied  to  thofe  who  are  narried. 

(15)  It  does  not  appear  that  the  Engliih  wqrd  higia  has  any 
seference  to  a  horfe;  for  knight,  or  cndit  in  the  Saxon,  figpifled 
fuer^ferwut  or  attendant.     2  Sild.  tit.  ban.  e.  5./  33. 

(16)  Confiderable  fees  accrued  to  the  king  upon  the  petfintn- 
anee  of  the  ceremony.  Edward  VI.  and  queen  Elizabeth  had  app> 
pointed  comnfffioacrs  to  compound  with  all  peribna,  who  haii 
luds  to  the  amount  of  40/.  a  year,  and  who  declined  the  honour 
and  cxpence  of  knighthood.    Charies  the  firft  fgUowtd  their  a^ 

ample; 
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but  it  was  by  th^  (tatute  i6  Can  I.  c.  i6.  aboliflied;  and  this 
kind  of  knighthood  has,  lioce  that  t^me,  fallen  inl;o  gr^at 
difregard. 

These,   fir  Edward  Coke  fays',^  arc  afl  the  names  nf 
^dignity  in  this  kingdom^  enquires  and  gentlemen  being.  onI]| 
names  of  worjbip.    But  before  thefe  laft  the  heialida  lank  all 
colonels,  ferjeants  at  laW|  and  doftors  in  die  three  learned  [|  405  3 
profei&pns 


•. 


r  ft Inft.  667* 

•  ThcL  rutet  of  precedence  in  Engltnd  wbicH  fee  in  Seld.  tit.  of  hod.  II.  5.  aS^ 

may  be  reduced  to  the  following  taUe:  and  I]»  11.  3- «— marked  J,  by  antfent 

in  which  thofe  marked  *  are  entitled  to  uOige  and  eftabliflied  cuiloffl }  for  whicia 

the  rank  here  allotted  them,  by  ftatuti  fee  (ainong  others)  Camden^a  Briunnia, 

31  Hen.  VIII*  c.  lo.— ^  marked  ■(■,  tit,  ord'mes,  Millei*i  catalogue  of  honour^ 

by  ftatute  1  W.A;  M.  e.  41— mark-  tdit,  i6io»  and  Chamberliyne?s  prefenC 

ed  Hy  by  lettert  patent  9»  10,  and  X4jac.  I.  Sute  of  England,  b.  3.  dr.  3* ' 

Tablk    or    Pkxcxdxxcb. 

«  The  king*!  ^'ildren  and  gandcbildreii.  *  The  king*8  nephewa. 

•  .  .   .   .  bretfareife  *  Archbiibop  of  Canierbnry  (ly)^  . 

•  •  .  •  •  uncles.  *  Lord  chancellor  or  keeper,  if  «bam^ 

•  Aich,^ 


ample;  upon  which  Mr.  Hum^  artfully  remarks,  that  **  nothing 
**  proves  more  plainly,  how  ill-difpofed  the  peoplt  were  to  the 
**  meafures  of  government,  than  to  ohferye,  that  they  loudl^ 
**  complained  of  an  expedient,  founded  on  pofitive  ftatute|  ^ni 
•*  warranted  by  fuch  recent  precedents.''  6  VoL  296, 

(17)  It  is  faid,  that  before  the  coaqueft,  by  a  coaftit^tlon  qf 
pope  Gregory,  the  two  archbi(hops  were  equal  in  dignity,  and  if 
the  number  of  bifkops  fubje£t  tothair  authority  1  and  tha^  William 
the  conqueror  thought  it  prudent  to  give  precedence  and  fi^scriority 
to  the  archbifhop  of  Canterbury  j  but  Thomas  archbifhop  of  York 
was  unwilling  to  acknowledge  his  Inferiority  to  J^anfranc  arch* 
bi(hop  of  Canterbury,  and  appealed  to  the  pope,  who  referred  the 
matter  to  the  king  and  barons;  and  in  a  council  held  at  Windfor- 
cafUe,  they  decided  in  favour  of  the  archbi^op  of  Canterbury, 
CodWf  Comm*  de  Prsfid.  665* 

But  the  archbi/hops  of  York  long  afterwards  refufed  to  acquiefce 
in  this  decifion,  for  bifhop  Godwin  relates  a  curious  and  ludicrous 
^^gglcy  which  tQok  place  in  the  reign  of  Hen.  II.  above  one  hun-* 
drcd  y^ars  aft«rwai"ds,  between  Roger  fvch^iftojp  of  York,  and 

M  m  4  ^  Richard 


¥^ 


The  Rights 
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£s<^R£s  and  {pmUemen  are  confounded  together  by  fir 
Edward  Coke^  who  obferves  '^  that  every  efquire  is  a  gentle- 


% 
# 


S)  H  Chief  juftke  of  the  kiiig*s  bndi. 

"  II  Matter  of  the  rolls. 

i  H  Chief  juftice  of  the  commoii  pleat* 


*  ArchJ^&opof  York.  {  Earls*  younger  fem. 
^  Lord  treafuier.                       ^                {  Baroos*  dJeft  fons. 

Lord  frefideotof  the  coancil.  >  Ifbarons.  H  Knights  of  the  Garter. 
Lord  pri^  ieal.  ^  \  Privy  eeanfcllon. 

*  Lord  great  cbamhsilaUi.    put  "^  U  Chancellor  of  the  exch6i|oer. 
fee  private  ftat  i  Geo*  I.e.  3.       ^  »  II  Cbancellorof  the  duchy. 

*  Lord  high  coaftable. 

*  Lord  marihall. 

*  Lord  admiral. 

*  Lord  fleward  of  the  hoafhold. 
P  Lord  chambfrUin  pf  the  hoof- 

hoU. 

{  Dakea*  eldeft  fans. 

*  Earla. 

%  Marqneifes*  eldefl  fons. 
J  Dukes*  yoon^  (bns. 

0  Vlfcoiiots. 

1  Earls*  eldeft  fons. 
}  Marqorfles*  yoanger  ions. 
P  Secretary  of  ftace,  if  a  hi^op* 

*  BjAof^of  London* 

*  «  «  i»  «  vorluun. 
•^  •  r  "  •  Wincheucir. 

*  BUhopt. 

*  Secretary  of  ^t^  if  a  b^ron. 
<*  Barons. 

•f  Speaker  of  the  boofe  of  commons. 
^  Lbids  commiffioners  of  the  great  Heal.     {  Artificers. 
}  .Vifcounti*  eldeft  fons.  %  Labourers. 

V.  B.  Married  tvooiea  and  widowa  official}— and  unman  led  wwoen^^ 

;|19  entitle^  to  the  iame  rank  fmong  each  fame  rank  as  their  eld<:il  brothers  ivoold 

^thcr^  |s  their  hoib^odi  i|rouU  refpec-  bear  among  meoy  duricg  the  iiTTs  of 

tivdy  have  borif  between  themfelvcs,  ex-  their  fathers, 
cept  fucb  fank  is  merely  profeiConal  or 

9  2  Infi.  6C8. 


S!  .b  V  Chief  baron  of  the  exchequer. 
•^  ^  II  Judges^  and  barons  of  the  coif* 

I  Knights  bannerets,  roy^l* 

II  Vifcounts*  younger  foot« 
y  Barons*  younger  Ions. 

I  Baronets. 

II  ^nights  bannerets. 

t  Knights  of  the  Bath* 
t  Knigbti  bachelors. 
II  Baroneu*  eldeft  fons. 
II  Knights*  eldeft  fons. 
H  Baronets*  younger  ions* 
j.  Knights*  younger  fon^* 
}  Colonels. 
}  Stfjeants  9t  lav, 
J  Dodors,.  ^ 
J  Efquires. 
}  ^Gentlemen. 
f  Yeomen, 
i  Tradefmen. 


Richard  archbifbop  of  Canterbury,  for  the  chair  on  the  right  hand 
of  the  pope's  legate.  15.  79.  Perhaps  to  this  decifion,  and  their 
fonjicr  equality,  we  n^ay  refer  the  prefent  difUndion  between  them; 
vip.  that  the  archbifhop  of  Caf^terbury  is  primate  of  all  England^ 
^d  the  archbifhop  of  York  is  primate  of  England. 

man. 
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tnan>  and  a  gentleman  b  defined  to  be  one  qui  arma  gerih 
who  bears  coat  armour^  the  grant  of  which  adds  gentility  to 
a  man's  family  :  in  like  manner  as  civil  nobility/  among  the 
Romans,  was  founded  in  the  jus  imaginum^  or  having  the 
image  of  one  anceftor  at  leaft,  who  had  borne  fome  curule 
office.  It  is  indeed  a  matter  fome  what  unfettled,  what  con* 
ftttutes  the  diftin&ion,  or  who  is  a  real  efqutre  ;  for  it  is  not 
an  e(late>  however  large,  that  confers  this  rank  upon  it's 
owner.  Camdeni  who  was  himfelf  a  herald,  diflinguiflies 
them  the  mod  accurately ;  and  he  reckons  up  four  forts  of 
them ' :  x.  The  eldeft  fons  of  knights,  and  their  elded  fonsf 
in  perpetual  fucceffion  u :  2.  The  elded  fons  of  younger  fons 
pf  peers,  and  their  elder  fons  in  like  perpetual  fucceffion : 
both  which  fpecies  of  cfquires  fir  Henry  Spelman  entitle^ 
armtgeri  natalitu''^'.  3.  Efquires  created  by  the  king's  letter^ 
patent,  or  other  invediture  ( 18)  y  and  thefr  elded  fons.  4,  Ef- 
quires by  virtue  of  their  offices ;  as  judices  of  the  peace,  an<jf 
others  who  bear  any  office  of  trud  under  the  crown  ( 1 9).  Td 
thefe  may  be  added  the  efquires  of  knights  of  the  bath,  each  of 
whom  conditutes  three  at  his  indallation :  and  all  foreign, 
oay,  Iriih  peers ;  for  not  only  thefe,  but  the  elded  fons  of 
peers  of  Great  Britain,  though  frequently  titular  lords,  zrc 
only  efquires  in  the  law,  and  mud  be  fo  named  in  all  legal 

«  ?.  Inft.  668.  •  »  Inft.  667.  w  Cloff.  43. 


(18)  This  creation  Las  long  beeiv  difufed.  Efquires  thus  created 
were  inycfted  calcaribus  argentatis^  to  diiUnguifh  them  from  the 
eguites  auratu  In  the  life  of  Chaucer,  we  are  told  that  he  was 
created  fcutifer  to  Edward  III.  Scutiferis  the  fame  as  armiger^ 
and  our  word  efquire  is  derived  from  fcuhtm,  or  the  French  efev  a 
Shield. 

(19)  I  cannot  but  think  that  this  is  too  extenfivc  adefcription 
of  an  efquire,  for  it  would  beftow  that  honour  upon  every  excife- 
man  and  cuftom-houfe  ofBcer;  it  probably  ought  to  be  limited  to 
ihofe  only  who  bear  an  office  of  truft  under  the  crown,  and  who 
«re  ftiled  efquires  by  the  king  ill  then*  commiffions  and  appoint- 
ments; and  all  I  conceive  who  are  once  honoured  by  the  king  with 
j^e  ti^e  of  efquire,  have  a  right  to  that  diftindion  for  life. 

<  proceed* 


A i 
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proceediogs  >  (zo).  As  i^r^enilemett^  fays  fifTboqutf  Smith ^i 
they  be  made  good  cheap  in  this  kingdom  :  for  whoCxrer 
ftttdieth  the  law^  of  the  realm,  nrho  ftudieth  in  the  univerfi- 
ties,  who  profefleth  the  liberal  fcienceSi  and  (to  be  fliort}  who 
can  live  idly,  and  vithout  manual  labour,  and  will  bear  the 
I  port,  charge,  and  countenance  of  a  gcntlemani  he  ihall  be 
called' mailer,  and  (hall  be  taken  for  a  gentleman  (21).  A 
yoman  is  he  that  hath  free  land  of  forty  (hillings  by  the 
year;  who  was  antiently  thereby  qualified  to  fene  oa 
[  407  ]  juries,  vote,  for  knights  of  the  fliire,  and  do  any  othei 
gtfkf  where  the  law  requires  one  that  is  probus  H  Uffdis 
lomoK 

The  reft  of  the  commonalty  are  trttdefmen^  ariifiarty  vA 
ialmrfrsi  who  (as  well  as  all  othcTs)  muil  in  purfuance  ol 
the  ftatute  i  Hen.  V.  c.  5.  be  (tiled  by  the  name  and  addition 
of  their  eftate,  degrecj^  or  myftery,  and  the  place  to  which 
they  belongs  or  where  t}iey  have  been  converfant,  in  all  origi^ 
sal  writs  of  anions  perfonalj  appe^^  andindidmentSi  upon 

X  3  Inft.  30.    s  Inft.  667.     .  •  %  loft.  66S. 

T  Commoam*  of  Est*  b.  k  c.  s*. 


(20)  It  18  rather  remarkable  that  the  learned  Judge  (houM  hxrt 
forgotten  to  mention  another  clafs  of  efquires,  viz.  barrifters.  Sir 
Henry  Spetman  is  of  opinion  that  their  claim  to  this  title  u 
fbuaded  in  ufurpation,  for  with  fomc  fpleeii  he  informs  us  ^^ 
^trohinc  fsitJa  nominai'^mus  mpatrid jurifconfuhtu^  £taie prM>tSuff 
§tUm  nfumrt  l^Audems  pubUco  it  prmdns  ampRfiimSf  geturofi  futih  ifi^efi 
iabiikj  forte^  qu^d  togatsgqUi  magis  iune  eaaWMtret  ctvilU  iila  afpelr 
tatio  qvffm  cqfiraifs  altera^  Ghjf*  vof.  Arm*  But  this  length  of 
enjoyment  has  eilablifhcd  fuch  a  nght  to  this  diftin^^ton,  that 
the  comt  of  common  pleas,  refufed  to  hear  an  affidavit  read,  be- 
caufe  a  baniltcr  named  in  it  was  not  called  an  efquire^     }  /f^ 

(21)  The  ddeft  fon  hat  no  prior  chim  to  the  degree  of  ge^tk^ 
san ;  for  it  is  the  text  of  Littleton,  that  ^  every  foB  is  as  fpresll 
^  gaulcnmn  at  the  eldeft*"  ^leA  fiQ. 

which 
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vbidi  pTocefi»  of  pmbwry  may  hcr^w^xded  (22)  v  4n  ordcft 
as  it  (hould  feem,  to  prtvt^t  any  cUadcftine  or  ixuftak^n  ouw 
kivnjf  by  redlining  i0  a  fp<cifi«  ccitainty  dM  pcrCm  wba  j» 
tk«  objta  4>f  it's  px€ceis  (23). 

■    ■I  11  I  ■"  ■  -.Ill  I.  II  .  ■!    I  I,      l^l— >— tlWll     II        11         I         III         II    |» 

(22)  Infonnatlons  in  the  nature  diquo  warranto,  are  not  within 
the  ftattuteof  addhioiia.  1  f9^.  244. 

(23)  iThefe  are  the  ranks  and  degrees  into  which  die  i>eople  oF 
Xogland  are  divided,  and  which  were  created,  and  are  preferved, 
for  the  reciprocal  protection  and  fapport  of  each  other.  But  to 
excite  difcontent)  and  to  ftir  vp  rebellion  againft  all  good  order  and 
peaceful  government,  a  propofition  has  lately  been  Induftrioufljr 
propagated,  viz.  that  aO  men  are  by  ilatore  equal.  If  this  fubjeft 
is  confidcred  even  for  a  moment,  the  very  revcrfe  will  appear  to  be 
the  truth,  and  that  all  men  are  by  nature  unequal.  For  diough  chil- 
dren  come  into  the  world  equally  hdpleia,  yet  in  a  few  yean^  at  £xm 
as  their  bodies  acquire  vigour,  and  their  minds  and  paflionv  Are  €jU 
panded  and  developed,  we  perceive  an  infinite  differenoe  In  their  n^ 
tu'ral  powers,  capacitiet,  and  propenfiticB ;  and  this  ineqaaClJy  is  ftill 
further  incieafcd  by  the  inftrudUon  which  they  happen  \o  itMvc ' 

Independent  of  any  pofiftive  regulations^  the  unequal  induftry  ni 
irirtues  of  men  muft  neceilanly  create  unequal  itgktt.  But  it  h 
faid  that  all  men  are  equal  becatiiie  they  have  aa  e^oal  i^tet^ 
jyftice,  or  to  the  poflefiion  of  thdr  rig^s.  Thit  ip  a  iidfcevi- 
dent  truth,  which  no  one  ever  denied,  and  it  aniaunti  to  ji»- 
tfaing  more  than  to  the  idemfeical  propofition,  that  all  mea  Save 
equal  rights  to  their  rights ;  for  when  different  men  have  poftft 
and  abfolute  rights  to  unequal  things,  they  are  ceitauily  equal  wilk 
regard  to  the  perfie6lion  of  their  rights,  or  the  jnftioe  tluit  ia  due 
to  their  refpedive  claims.  This  is  the  only  fenfe  in  which  equaliCy 
can  be  applied  to  mankind.  In  the  moft  perfed  republic  tbat  can 
be  conceived  in  theory,  the  propofition  is  lalfe  and  mifchievous ; 
the  farther  and  child,  the  mafter  and  fervant,  the  judge  and  pn<- 
foner,  the  general  and  common  foldier,  the  reprefentative  and  con« 
ftituent,  muft  be  eternally  unequal,  and  have  unequal  rights. 

And  where  every  office  is  elective,  the  moft  virtuous  and  the  beft 
qualified  to  dlfcharge  the  duties  of  any  office,  have  rights  and  claims 
fuperior  to  others. 

One  celebrated  philofopher  has  endeavoured  to  prove  the  natn« 
ral  equality  of  mankind,  by  obferving,  **  that  the  weakeft  haa 
'<  ftrength  enough  to  kill  the  ftrongeft,  either  by  fecrct  machino- 

^tiona. 
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^<  tibosyor  hj  confederacy  with  otlicn»  that  are  in  the  fame  da» 
^  gerwithhnnielf.''    HcUe^s  Lev*  c  sjoL 
^  From  fuch  a  do6bTney  fupported  by  fuch  reafoos,  we  cannot  be 
fiirprifed  at  the  confequencesy  when  an  attempt  is  made  to  reduce 
it  to  pradice. 

Suhordination  In  every  ibciety  is  the  bond  of  it's  eziftaice; 
the  higheil  and  the  loweft  individuals  derive  their  ftregth  and  fe- 
-curity  fom  their  mutual  affiflance  and  dependence ;  as  in  ibe  natural 
body»  the  eye  eaanotjaj  to  the  hand  I  hone  no  need  of  thee  ;  noragekf 
the  head  to  the  feet f  I  have  no  need  of  you.  Milton  was  fo  convinced  of 
the  neceffity  of  fubordination  and  dej^rees^  that  he  makes  Satan, 
fven  when  warring  againil  heaven's  King,  addrefs  his  legions  thus: 

If  not  equal  all*  yet  firee^ 
Equally  free ;  for  orders  and  degrees 
Jar  not  with  libeity ^  but  well  coniift.  B^  5.  L  jgo* 

True  liberty  rdfults  from  making  every  higher  degree  aoceffiUe 
to  thofe  who  ait  in  a  lower,  if  virtue  and  talents  are  there  foondto 
4efenre  advancement. 

In  ihia  happy  country^  the  fon  of  the  loweft  pca&nt  may  iSthj 
hh  merit  and  nhilkies  ta  the  higheft  ftations  in  the  churchy  hw* 
wmjp  mnry,  and  in  every  department  of  the  ftate.  The  dodiiaei 
that  all  men  arc,,  or  ought  to  be,  equal,  is  little  Icfs  coatnuy  ts 
aatmr^  and  deftrudive  of  their  happmcfa,  than  the  invention  of 
•Protaruftes^  who  attempted  to  make  men  equsd  by  ftretching  the 
4imbs:  of  fome,  and  lopping  off  thofe  of  others. 
'  But  the  experiment  has  been  triedf-  and  the  refult  has  hitherto 
.|>een  (an  awful  vnuning  to  the  world)  a  rapid  fuccefiion  of  aiisfr 
nations,  judicial  murders,  andprofcriptioas. 

Ceterum  Hhertat  et  fpeelofa  momma  pr£texmitur  ;  nee  qtdffMom  ^ 
amrnfervkiam  et  domnationemjihi  eoncupivitf  ut  non  eadem  jfta  voc^ 
bJa  nfurfaret*  Tac.  Hift.  iv«  c*  75. 
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CHAPTER    THE    THIRTEENTH. 


OF  THE  MILITARY  AND  MARITIME 

STATES, 


THE  military  ftate  includes  the  whole  of  .the  foldlery ; 
or>  fuch  perfons  as  are  peculiarly  appointed  among  tibc 
reft  of  the  people  for  the  fafeguard  and  defence  of  the  realm. 

• 

In  a  land  of  liberty  it  is  extremely  dangerous  to  make  a 
diftiii£t  order  of  the  profeffion  of  arms.  In  abfolute  monar- 
chies this  is  neceflary  for  the  fafety  of  the  prince^  and  arifes 
from  the  main  principle  of  their  conftitution,  which  is  that  of 
gorerning  by  fear:  but  in  free  ftates  the  profeffion  of  a  foldier^ 
taken  fingly  and  merely  as  a  profeffion,  is  juftly  an  objed  of 
jealoufy.  In  thefe  no  man  ihould  take  up  arms^  but  with  a 
view  to  defend  his  country  and  it's  laws:  he  puts  not  oflrthe 
citizen  when  he  enters  the  camp ;  but  it  is  becaufe  he  is  a  ci- 
tizeni  and  would  wi(h  to  continue  fo^  that  he  makes  himfelf 
for  a  while  a  ibldier.  The  laws  therefore  and  conftitution 
of  thefe  kingdoios  know  no  fuch  ftate  as  that  of  a  perpetual 
ftanding  foldier,  bred  up  to  no  other  profeffion  than  that  of 
war:  and  it  was  not  till  the  reign  of  Henry  VII,  that  the  kings 
of  England  had  fo  much  as  a  guard  about  their  perfons.  ^   < 

Im 
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In  the  time  of  our  Saxon  anceftors,  as  appears  from  Ed- 
ward the  confefibr's  laws  *,  the  military  force  of  this  kingdom 
was  in  the  hands  of  the  dukes  or  heretochs,  who  were  con* 
fittuted  through  every  province  and  county  in  the  kingdom  i 
being  taken  out  of  the  principal  nobility,  and  fuch  as  were 
mod  remarkable  for  being    ^*^  fapientes^  fitUlesy  et  amm^J^ 
Their  duty  was  to  lead  and  regulate  the  Engliih  armies^  witE 
C  4^9  3  ^  ^^  unluDttited  povrer ;  '^  frmt  eis  vijumfuer'tt^  ai  honorem 
**  cortmae  it  uiilitatem  regniJ*     And  becaufe  of  this  great 
power  they  were  eleded  by  the  people  in  their  full  aflembl  j» 
or  folkmote,  in  the  fame  manner  as  flierifis  were  ele£led:  fol- 
lowing {till  that  ojd  fundamental  maxim  of  the  Saxon  coofti- 
tution,  that  where  any  officer  was  intruded  with  fuch  power, 
as  if  abufed  might  tend  to  the  opprefEon  of  the  people,  that 
power  was  delegated  to  him  by  the  vote  of  the  people  them- 
lelves  ^     So  too,  among  the  antient  Germans,  the  anceftors 
of  our  Saxon  forefathers^  they  had  their  dukes,  as  well  as 
kings,  with  an  independent  power  over  the  military,  as  the 
'kings  had  over  the  civil  ftate.    The  dukes  were  elective,  the 
'  kings  hereditary :  for  fo  only  can  be  confidently  underdood 
that  paflage  of  Tacitus^,  <*  reges  ex  nobiUiaU^  duartK  viriuU 
*«  Jumunti^  in  conftituting  their  kings,  the  family  or  blood 
royal  was  regarded;  in  chufing  their  dukes  or  leaders^  war- 
like merit;  jud  as  Csefar  relates  of  their  ancedors  in  his  time, 
tthat  whenever  they  went  to  war,  by  way  cither  of  attack  or 
defence,  they  ele^ed  \c7idtxs  to  commahd  them  ''^     This  large 
ihare  of  power,  thus  conferred  by  the  people,  though  intended 
to  preferve  the  liberty  of  the  fubjedl,  was  perhaps  unreafon« 
ably  detrimental  to  the  prerogative  of  tlie  crown :  and  ac» 
cordingly  we  find  a  very  ill  ufe  made  of  it  by  £dric  duke  of 
Merciai  in  the  reign  of  king  Edmund  Ironfide ;  who,  by  bis 


*  (.  de  beretocblh.  LL.  Edw,  Cofi/ef.  UHd.  See  tlfo 

b  ^  yii  nnro  vlri  tRgmthtr  fir  e»m»  §cel,  b^»  /.  5,  c.  io» 
^  wmtie  t»iffilhtmf  fm  eommum  uiiliiatg        c  Dttnonbu  Germ,  7. 
/<  riffiif  /fr^rovineias  U  patr'u*  umivgr^         d  **  ^^uiam  btUum  ciinuu  aat  ilU 

'^  Jai^  et  per  JingitJoi  comhatuSf  in  pleno  *<  defeniit  aat  infcrt^  magiftraiui  fn  A 

«  fiUimdttf  ficm  tt^^wec&mfay  fn^»9mei^  «<-  belh  prmefinf  Mprntw.*^  .  i>tf  bJU 

•<  anun   et    comUamum  eligi   debae,^*  Call,  /.  6*  c.aa. 

6  ^ce 
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of&ce  of  duke  or  heretoch,  was  entitled  to  a  large  command 
in  the  klng^s  army,  and  by  his  repeated  treacheries  at  laft 
transferred  the  crown  to  Canute  the  Dane. 

It  feems  uniirerfally  agreed  by  all  hiAorians,  that  Ling 
AHired  &r(l  fettled  a  national  militia  in  this  kingdom,  and  bf 
his  prudent  difcrpKne  made  all  the  fubjedsof  his  dommioa 
foldiers  :  but  we  are  unifbrtunately  left  in  the  dark  as  to  the 
particulars  of  this  his  fo  celdM-ated  regulation ;  though,  from 
what  was  laft  obfcr?ed,  the  dufeed  feem  to  have  been  left  in 
pofleffion  of  too  large  and  independent  a  power :  which  ea-  C  4^^  ] 
abled  duke  Harold,  on  the  death  of  Edward  the  confeflbr, 
though  a  ftranger  to  the  royal  blood,  to  mount  for  a  (hort 
Ipace  the  throne  of  this  kingdom,  in  prejudice  of  Edgar 
Atheling  the  rightful  heir. 

Upon  the  Norman  conqueft  the  feodal  law  was  introduced 
here  in  all  it's  rigour,  the  whole  of  which  is  built  on  a  military 
plan.  I  {hall  not  now  enter  into  the  particulars  of  that  con« 
ftitution,  which  belongs  more  properly  to  the  next  part  of 
our  commentaries ;  but  ihall  only  obferve,  that  in  confe*- 
quence  thereof  all  the  lands  in  the  kingdom  were  divided 
into  what  were  called  knights'  fees,  in  number  above  Gxtf 
thoufand  (i) ;  and  for  every  knight's  fee  a  knight  or  foldier^ 
7fi//r/,  was  bound  to  attend  the  king  in  his  wars,  for  forty  days 
in  a  year  (2) ;  in  which  fpace  of  time,  before  war  was  reduced 
to  a  fcience,  the  campaign  was  generally  finiflied,  and  a  king* 
dom  either  conquered  or  vi&orious  *".  By  this  means  the  king 
had,  without  any  expenfe,  an  army  of  fixty  thoufand  men  zU 

c  The  Poles  ve,  even  at  this  day^  fo  be  compelled  to  ferve  above  fix  weeks, 
ttnicioas  of  theh*  t&trent  conftitotiony  or  forty  dmys,  in  a  je«r.  M«d.  Va» 
that  their  pofpolite,  or  militia^  cannot    Hift.  ixxiv*  »• 


.     (l)   60,2.15.^  ' 

,(2)  Wcfrequeatly  read  of  half  a  knight,  or  other  aliquot  part, 
as  for  ib  much  land  thrcjc  knights  and  a  half,  &c.  were  to  be  re- 
tumedf  -the  fra^yoaof  a  knight  was  performed  by  a  whole  knight 
who  fcrrcd  half  the  time,  or  other  due  proportion  of  it, 

ways 
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ways  ready  at  his  commancL  And  accorcUngly  vc  find  oiWf 
among  the  laws  of  William  the  conqueror  ^  which  in  theking^i 
name  commands  and  firmly  enjoins  the  perfonal  attendance  of 
all  knights  and  others  i  ^<  quod  habeant  et  teneant  ft  femper  in 
*^  armis  et  eqtds^  ut  decet  et  oportet  :  et  yuodfemperjintprwn^ 
^<  etpardti  adfervttiumfuum  integrum  nobis  explendum  et  pera* 
*'  gendunty  cum  opus  a^uerit^  fecundum  quod  detent  defeodis  et^ 
^<  tenemenUs  fuis  de  jure  nobis  factre^  This  perfonal  fcnrice 
in  procefs  of  time  degenerated  into  pecuniary  commutations 
or  aidsyand  at  laft  the  military  pait(3)  of  the  feodal  fyftem 
was  aboliihed  at  the  reftoration^  by  ftatute  1 2  Can  II.  c.  24. 

In  the  mean  time  we  are  not  to  imagine  that  the  kingdom 
was  left  wholly  without  defence  in  cafe  of  domeftic  infunrec- 
tions^  or  the  profped  of  foreign  invafions.  Befides  thofci  who 
by  their  military  tenures  were  bound  to  perform  forty  days 
1^  4XK  ]  Service  in  the  fields  firft  the  aflife  of  arms^  enaQed  27 
Hen.  II  s,  and  afterwards  the  ftatute  of  Winchefterl^,  undci 
Edward  I,  obliged  every  mao^  according  to  his  eftate  and  de- 
gree, to  provide  a  determinate  quantity  of  fuch  arms  as  were 
then  in  ufe,  in  order  to  keep  the  peace :  and  conitables  were 
appointed  ui  all  hundreds  by  the  latter  ftatute,  to  feethatfuch 
arms  were  provided.  Thefe  weapons  were  changed^  by  the 
ftatute  4  &  5  Ph.  &  M.  c.  2.  into  others  of  more  modem  fer« 
Tice :  but  both  this  and  the  former  provifions  were  repealed 
in  the  reign  of  James  I '.  While  thefe  continued  in  force,  it 
was  ufual  from  time  to  time  for  our  princes  to  ifiue  comaiif- 
fions  of  array,  and  fend  into  every  county  officers  in  whom 
they  could  confide,  to  mufter  and  array  (or  fet  in  military 
order}  the  inhabitants  of  every  diftri£l ;  and  the  form  of  the 

'  c.  58.    See  Co.  Litt.  75, 76.  i  SUL  i  Jac.  I.  c.  af.    11  ]>«•  *• 

S  Hoved.  ^ />.  iiSi.  c.  aS. 

liL  13  Edw.  L  c.  6. 

(3)  The  military  or  warlike  part  of  the  feudal  fyftem  was  abo- 
^tiihed,  when  perfonal  fervice  was  difpenfed  with  for  a  pccumary 
commutation,  as  early  as  the  reign  of  Henry  II.  But  the  militaiy 
tenures  ftill  remaine^  till  12  Car.  II.  c.  24.  See  s  vol.  p.  77* 

^  comnuiSon 
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commifllon  of  array  was  fettled  in  parliament  in  the  C* 
Heii.  IV,  (o  as  to  prevent  the  infer tion  tlicrein  of  any  new 
penal  claufes  K  But  it  was  alfo  Provided  ^  that  no  man  fliould 
be  compelled  to  go  out  of  the  kingdom  at  any  rate,  nor  out 
of  his  (hire  biit  in  cafes  of  urgent  neceffitj ;  nor  Ihould  pro- 
vide foldiers  unlefs  by  confeht  of  parliament.  About  the  ];eign 
of  king  Henry  the' eighth,  or  his  cliildreh,  lieutenants  began 
to  be  introduced  \  as  Aaiidine  reprefentatives  of  the  crown, 
to  keep  the  counties  in  military  order ;  for  we  End  them  men- 
tioned as  known  omcers  ill  the  ftatute  4  &  5  Ph.  &  M.  c.  3^- 
though  they  had  not  been  then  long  in  ufci  for  Camden  fpeaks 
of  them  °  in  the  time  of  queen  EUzabeth^  as  extraordinary 
magiftrates  conftituted  only  in  times  of  difficulty  and  danger. 
Bu(  .the  introdu^ion  of  thefe  commiflions  of  lieutenancyj 
which  contained  in  fubftance  the  fame  powers  as  the  old 
commiuions  of  array,  caufed  the  latter  to  fall  into  difute. 

In  this  ftatc  thing^  continued,  till  the  repeal  of  the  ftatutes' 
of  armour  in  the  reign  of  king  James  the  firft :  after  which 
when  Hng  Charles  the  firft  had,  during  his  northern  expedi- 
tions, ifltted  commiflions  of  lieutenancy^  and  exerted  fomc 
military  powers,  which,  having  been  long  exercifed,  were 
thought  to  belong  to  the  crown,  it  became  a  queftion  in  the . 
long  parliament,  how  far  the  power  of  the  militia  did  inhe* 
rently  refidein  the  king  \  being  now  unfupported  by  any  fta^.[  412  3 
tute,  and  founded  only  upon  immemorial  ufage.  This  quef- 
tioQ,  long  agitated,  with  great  heat  and  refentment  on  both 
fides,  became  at  length  the  immediate  caufe  of  the  fatal  rup- 
ture between  the  king  and  his  parliament :  the  two  houfes 
not  oaly, denying  this  prerogative  of  the  crown,  the  legality 
of  which  perhaps  might  be  fomewhat  doubtful ;  but  alfo  feif-. 
iog'into  their  own  hands  the  entire  power  of  the  militia,  the 
illegality  of  which  (lep  could  never  be  any  doubt  at  all. 

^ooM  ^fter  the   redoration   of  king  Charks  the  fecond^,. 
when  the  military  tenures  were  abolillied,  ic  was  thought 

k  RuQ&Worth.  part  3.  page  66i-  ^^7.     25  Edw.  III.  ft.  5.  c.  S. 
See  %  Rym.  374.,  &e.  m  1 1;  Rym.  7  ;. 

.1  ^tat.  I  £d«.  \\\,  ft.  2.  c«  5&  7.  n  Bnt,  103.  Edit  X594* 
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proper  to  afcertain  the  power  of  the  milida^  to  recognize  die 
fole  right  of  the  crown  to  govern  and  command  them^and  to 
put  tlie  whole  into  a  more  regular  method  of  military  fubor- 
dination  ^ :  and  the  order,  in  which  the  militia  now  ftands  by 
lawj  18  principally  built  upon^die  ftatutes  which  were  then 
ena£led.  It  is  true  the  two  hft  of  ^ them  are  apparently  re- 
pealed ;  but  many  of  their  proyiCons  are  re-enaded,  with 
the  addition  of  fome  new  regulations^  by  the  prefent  militia 
laws }  the  general  fcheme  of  which  is  to  difcipline  a  certain 
number  of  the  inhabitants  of  every  county,  chofenby  lot  for 
three  years  (4),  and  oiEcered  by  the  lord  lieutenant,  the  deputy 
lieutenants,  and  other  principal  landholders,  under  a  con^ 
nniEon  from  the  crown.  They  are  not  compellable  to  march 
out  of  their  counties,  unlefs  in  cafe  of  invafion  or  a£lual  re- 
bellion within  the  realm,  (or  any  of  it's  dominions  or  terri* 
tones  ^f)  nor  in  any  cafe  compellable  to  march  out  of  the 
kingdom  (5).  They  are  to  be  exercifed  at  ftated  times :  and 
tbdff  difcipline  in  general  is  liberal  and  eafy  i  but  whe& 
drawn  out  into  actual  fervice,  they  are  fubjed  to  the  rigours 
of  martial  law,  as  neceflary  to  keep  them  in  order.  This  is 
the  conftitutional  fecurity,  which  our  laws  "^  have  provided 

013  Qat.  II.  c.  6.    i4Car.  11.  c.  3.        ^  %  Geo.  III.  c.  fto.    9  Geo.  TIL 
i5Car.  II.  c.  4.  c.  41.    16  Geo. III.  c  3.   iS  Geo. Ill* 

■r  Sue  16  Geo.  III.  c.  3.  c.  14.  U  59.     19  Geo.  III.  €.7». 


(4)  And  now  for  five  years  by  the  26  Geo.  III.  c.  107.  £24. 
which  has  reduced  into  one  a6l  the  former  ilatutes  relating  to  the 
itlilitia. 

(5)  By  26  Geo.  III.  c.  107.  f.  95.  in  all  cafes  of  a£hial  inva- 
fion or  upon  inuninent  danger  thereof,  and  tn  all  cafet  of  rebeL 
lion  or  infiirre6kion,  it  (hall  be  lawful  for  his  majefty,  the  occaiion 
being  firft  communicated  to  parliament,  if  fitting,  if  not  fitting, 
declared  in  council,  and  notified  by  proclamation,  to  order  the 
militia  to  be  embodied,  and  to  diredl  them  to  be  led  by  their  rc« 
fpedive  officers  into  any  parts  of  this  kingdom;  but  neither  the 
whole,  or  any  part,  fliall  be  ordered  to  go  out  of  Great  Britain. 
See  the  regulations  rcfpcftiiig  the  miijpa,  ftated  at  large  in  £unh 
tit.  Miliiia, 

for 
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for  the  public  peace«  and  for  prote£ling  the  realm  againft 
foreign, or  domeftic  violence. 

When  the  nation  was  engaged  in  war,  more  veteran  troops  . 
and  more  regular  difcipli,ne  were  efteemed  to  be  neceflarjTf 
than  could  be  expe£bed  from  a  mere  militia.  And  therefore 
at  fuch  times  more  rigorous  methods  were  put  in  ufe  for  the 
raiGng  of  armies  and  the  due  regulation  and  difciplineof  the  [  413  j 
foldiery :  which  are  to  be  looked  upon  only  as  temporary 
^crefcences  bred  out  of  the  diftemper  of  the  ftatCi  and  not  as 
any  part  of  the  permanent  and  perpetual  laws  of  the  kingdcAn, 
For  martial  lawj  which  is  built  upon  no  fettled  principles, 
but  Is  entirely  arbitrary  in  it's  deciiionsi  is,  as  fir  Matthew 

Hale  obferves  *!,  in  truth  and  reality  no  law,  but  fomething 
indulged  rather  than  allowed  as  a  law.  The  necefiity  of  order 
and  difcipline  in  an  army  is  the  only  thing  which  can  give  it 
countenance  ,  and  therefore  it  ought  not  to  be  permitted  in 
time  of  peace,  when  the  king's  courts  are  open  for  all  perfons 
to  receive  juftice  according  to  the  laws  of  the  land.  Where- 
fore  Thomas  earl  of  Lancafter  being  condemned  at  Fonte* 
fy^Gtf  15  Edw.  II,  by  martial  law,  his  attainder  was  re- 
verfed  i  Edw.  Ill,  becaufe  it  was  done  in  time  of  peace  ^ 
And  it  is  laid  down*,  that  if  a  lieutenant,  or  other,  that  hath 
commiflion  of  martial  authority,  doth  in  time  of  peace  hang 
or  otherwife  execute  any  man  by  colour  of  martial  law,  this  is 
murder^  for  it  is  againft  magna  carta  ^  The  petition  of  right  ^ 
moreover  ena6)s,  that  no  foldier  (hall  be  quartered  on  the 
iiibje£l  without  his  own  confent^ ;  and  that  no  commiffion 
ihall  iflue  to  proceed  within  this  land  according  to  martial 
law.  And  whereas,  after  the  reftoration,  king  Charles  the 
fecond  kept  up  about  five  thoufand  regular  troops,  by  his 
own  authority,  for  guards  and  garrifons ;  which  king  James 
the  fecond  by  degrees  increafed  to  no  lefs  than  thirty  thou- 
fand, all  paid  from  his  own  civil  lift  }  it  was  made  one  of  the 

f  Hift.  C.  L.  c.i.  c.  r. 

'  »  Brad.  Append.  59.  v  Thus,  in  Poland,  do    foldkr  can 

'  3  Inft.  51.  be  quartered  upon  the  gentry,  the  only 

<  cap,  29.  freeoien  in  that  lepublic.     Mod.  UniT. 

■  3  Car.  I.  See  alfo  Sut.  3 1  Car.  11.  Hift.  xxxW.  a 3. 
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^cle9  of  tlie  bill  of  righu  %  that  the  raifisg  attdh^efung  a 
ftanding  army  within  the  kingdom  in  time  of  peacoy  u^dil 
it  be  with  coafent  of  parliament^  is  againft  law. 

B<7T»  aa  the  fafliion  of  keeping  ftanding  armies  (which 
was  firft  introduced  by  Charles  VII  in  Franccj  A*  D. 
£  4x4  3  1445^)  ^^*  ^^'  '^^^  years  univerfally  prevailed  over  Europei 
(though  feme  of  it's  potentates^  being  unable  themfelves  tp 
Qiaintain  them,  are  obliged  to  have  recourfe  to  richer  powersi 
and  receive  fubCdiary  peniions  for  that  purpofe,)  it  has  alfo 
for  many  years  paft  been  annually  judged  necefTary  by  our 
legiflature,  for  the  fafety  of  the  kingdom,  the  defence  of  the 
poflefitons  of  the  crown  of  Great  Britain,  and  the  prefena« 
tion  of  the  balance  of  power  in  Europe,  to  maintain  evenii^ 
time  of  pf  ace  a  {landing  body  of  troops,  under  the  command 
«f  the  crown ;  who  are  however  ipfo  faSh  difbanded  at  the 
expiration  of  every  year,  unlefs  continued  by  parliament. 
And  it  was  ena^ed  by  ftatute  10  W.  IIL  c.  i.  thatnotmore 
than  twelve  thoufand  regular  forces  fhould  be  kq)t  on  foot 
in. Ireland^  thongb  paid  at  the  charge  of  that  kingdom; 
whiclx  pemufficn  is  extended  by  ftatute  8  Geo.  III.  c.  13.  to 
16235  jmen  in  time  of  peace* 

To  pxevent  the  executive  power  from  beings  able,  to  op* 
prefs^  fa]f  ^  bitron  Montefquicu  ^,  it  is  requifite  that  the  annitt 
wjth  which  it  is  entruftefl  liquid  ^conCft  of  th^  peopkf  and 
have  ^tbe  fame  fpirit  with  the  people  \  as  was  the  calc  at 
Rooau;,.tUl  Mlarius  new-mode)led  the  legton^  hgr.enliftingtht* 
rabble;  pfJtaly^  and  laid  the  foundation,  of  all  the  military  ty? 
ranny  that  enfued.  Nothing  then,  according  to  tbeie  princi* 
pies,  ou|ht.^9^be  more  guarded  againft  in  a  free  ftate,  dsafl* 
nuking  thq  military  power,  when  fuch  a  one  is  neceflary  to 
be  kept  on  foot,  a  body  too  diftin^t  from  the  people.  Liice 
ours,  it.ihould  wholly  be  compofed  of  natural  fubjeAs^  it 
ought  only  to  be  enltfted  for  a  fhort  and  limited  time;  tke 
foldiers  alfo  ftiould  Jive  intermixed  with  the  people  ;  no  fepa* 

▼  Stst.  I  W.  &  M.  ft.  «.  c.  1,  X  Sp.  L.  11.^. 

V  RobertioD*  Cfaa.  V.  i.  94. 
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rtte  coii|p>  no  barl'acksi  no  inland  foHrefle^  ffaoutd  be  al- 
lowed (6).  And  perhaps  it  might  be  ftill  better,  if,  by  dff- 
miffing  a  ftated  number  and  enlifting  others  at  every  rsncwA 
of  their  term,  a  circulation  could  be  kept  up  beti^een  At 
army  and  the  people^  and  the  citizen  and  the  foldier  be  more 
intimately  conne£led  together. 

To  keep  this  body  of  troops  in  order,  an  annual  z€t  of 
parliament  likewife  paiTes^  "  to  puniih  mutiny  and  defertion, 
"  and  for  the  better  payment  of  the  army  and  their  quarters."  C  41S  J 
This  regulates  the  manner  in  which  they  are  to  be  difperfed 
among  the  feveral  inn-keepers  and  vifiuallers  throughout  the 
kingdom ;  and  eltablifhes  a  law  martial  for  their  government* 
By  thisj  among  other  things,  it  is  enaAed,  that  if  any  officer 
or  foldier  (hall  excite,  or  join  any  mutiny,  or,  knowing  of 
it,  (hall  not  give  notice  to  the  commanding  officer;  or  fhaU  ' 
d^fert,  or  lift  in  any  other  regiment,  or  (leep  upon  his  poft^ 
or  leave  it  before  he  is  relieved,  or  hold  correfpondence  with 
a  rebel  or  enemy,  or  ftrike  or  ufe  violence  to  his  fuperior  of« 
ficer,  or  (hall  difobey  his  lawful  commands :  fuch  oiFender 
ftiall  fuffer  fuch  puni(hmeilt  as  a  court  martial  (hall  infiifl, 
though  it  extebd  to  death  itfelf* 

However  expedient  the  moft  ftri£l  regulations  maybe  in 
time  of  aAual  war,  yet  in  times  of  profound  peace,  a  little 
relaxation  of  military  rigour  would  not,  one  (hould  hope,  ^ 
be  produdlive  of  much  inconvenience.  And,  upon  this  prin- 
ciple, though  by  our  ftanding  laws  ^  (ftill  remaining  in  force, 
though  not  attended  to}  defertion  in  time  of  war  is  made 

7  Stat,  it  Hen.  VI.  c.  19*     a  &  3Edw.  VI.  c.  s. 

(6)  Since  this  was  written,  with  a  genuine  love  of  liberty,  by 
the  author,  experience  has  proved,  that  the  moft  foTmidable  enemy 
vrtikh  the  people  of  England  have  to  dread,  is  tbeir  own  lawlefs 
mobs.  Care  ought  therefore  to  be  taken,  that  foldiers  may  never 
become  familiar  with  the  people  in  g^eat  towns,  left  they  ihoYild 
be  more  inclined  to  join,  than  to  quell,  a  riot.  JVm  ttf^  qmet 
gentium Jine  armuy  neque  armajinejlipendiis^  uequejlifm^ajtat  ttitutit^ 
baheri  qunmt.  Tac.Hift.  iv.  c«  74. 
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felofljf  withoat  benefit  of  clergy,  and  the  oflence  is  triable 
by  a  jury  and  befote  juftices  at  the  common  law :  yet,  by 
our  militia-laws  before  mentioned,  a  much  lighter  punifli^ 
ment  is  infli£ied  for  defertion  in  time  of  peace.  So,  by  the 
|loman  law  alfo,  defertion  in  time  of  war  was  puniflied  with 
death,  but  more  mildly  in  time  of  tranquillity  *•  Bat  our 
mutiny  zA  makes  no  fuch  di(lin£lion :  for  any  of  the  faults 
above-mentioned  are,  equally  at  all  times,  punifliable  with 
death  itfelf,  if  a  court  martial  (hall  think  proper.    This  dif- 

.   '  cretionary  power  of  the  court  martial  is  indeed  to  be  guided 

by  the  dire£tions  of  the  crown ;  which,  with  regard  to  mili- 
tary offences,  hasalmoft  an  abfolute  legiflative  power*.  '*  His 
**  majefty,  fays  the  a£l,  may  form  articles  of  war,  and  confti- 
•*  tutc  courts  martial,  with  power  to  try  any  crime  by  fuch 
''  articles,  and  infiifb  penalties  by  fentence  or  judgment  of 
*^  the  fame/'  A  vail  and  moft  important  trud  !  an  unlimited 
power  to  create  crimes,  and  annex  to  them  any  punifliments^ 

[  416  ]  not  extending  to  life  or  limb  !  Thefe  arc  indeed  forbidden  to 
be  infli£led,  except  for  crimes  declared  to  be  fo  punifhable  by 
this  aft ;  which  crimes  we  have  juft  enumerated,  and, 
among  which,  we  may  obferve  that  any  difobedience  to  law- 
ful commands  is  one.  Perhaps  in  fome  future  revifion  of  this 
aft,  which  is  in  many  refpefts  haftily  penned,  it  may  be 
thought  worthy  the  wifdom  of  parliament  to  afcertain  the 
limits  of  military  fubjeftion,  and  to  enaft  exprefs  articles  of 
war  for  the  government  of  the  army,  as  is  done  for  the  go- 
vernment of  the  navy  :  efpecially  as,  by  our  prefent  confti- 
tution,  the  nobility  and  gentry  of  the  kingdom,  who  fenre 
their  country  as  militia  officers,  are  annually  fubjefted  to 
the  fame  arbitrary  rule,  during  their  time  of  exercife. 

One  of  the  greateft  advantages  of  our  Englifli  law  is,  that 
not  only  the  crimes  themfelves  which  it  punifiies,  but  alfo 
the  penalties  which  it  inflifts,  are  afcertained  and  notorious: 
nothing  is  left  to  arbitrary  difcretion  :  the  king  by  his  judges 
difpenfes  !Krhat  tlic  law  has  previoufly  ordained  ;  but  is  not 

%  Ff'  49.  1 6.  ^.  another  annual  aft  «  for  the  r^gulatioD 

*  A  like  power  over  the  marines  is  <<  of  bis  majefty's  marine  forces  while 
fiTcn  to  the  lords  of  the  admiralt/i  by    <<  on  ihoic** 

himfelf 
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himfclf  the  iGglflator.     How  much  therefore  is  it  to  be  re- 
gretted that  a  fet  of  men,  whofe  bravery  has  fo  often  pre- 
ferved  the  liberties  of  tbeir'country,  (hould  be  reduced  to  a 
ftate  of  fervitude  in  the  midft  of  a  nation  of  freemen  !  for  fir 
Edward  Coke  will  inform  us  «>  that  it  is  one  of  the  genuine 
marks  of  fervitude,  to  have  the  law,  which  is  our  rule  of 
a6tion,  cither  concealed  or  precarious  :  **  mifera  ejl  fervitus 
*'  ubijus  eft  vagtim  ant  incogmium.**    Nor  is  this  ftate  of  fer- 
vitude quite  confiftent  with  the  maxims  of  found  policy  ob- 
ferved  by  other  free  nations.     For,  the  greater  the  general , 
liberty  is  which  any  ftate  enjoys,  the  more  cautious  has  it 
ufually  been  in  introducing  flavery  in  any  particular  order  or 
profelGon*     Thefe  men,   as  baron  Montefquieu  obferves  ^9 
feeing  the  liberty  which  others  poflcfs,  and  which  they  them* 
felves  are  excluded  from,  are  apt  (like  eunuchs  in  the  eaftem- 
feraglios)  to  live  in  a  ftate  of  perpetual  envy  and  hatred  to^* 
wards  the  reft  of  the  community  ;  and  indulge  a  malignant 
pleafure  in  contributing  to  deftroy  thofe  privileges,  to  which 
they  can  never  be  admitted.     Hence  have  many  free  ftates, 
by  departing  from  this  rule,  been  endangered  by  the  revolt  of 
jtheir  flaves  :' while,  in  abfolute  and  defpotic  governments  [  417  ] 
where  no  real  liberty  exifts,  and  confequently  no  invidious 
comparifons  can  be  formed,  fuch  incidents  are  extremely  rare* 
Two  precautions  are  therefore  advifed  to  be  obfenred  in  all 
prudent  and  free  governments  :  i.  To  prevent  the  introduc* 
tion  of  flavery  at  all :  or,  2.  If  it  be  already  introduced,  not 
to  intruft  thofe  flaves  with  arms  -,  who  will  then  find  them- 
felves  an  overmatch  for  the  freemen.     Much  lefs  ought  the 
foldiery  to  be  an  exception  to  the  people  in  general,  and  the 
only  ftate  of  fervitude  in  the  nation. 

But  as  foldiers,  by  this  annual  aS,  are  thus  put  in  a  worfe 
condition  than  any  other  fubje&s,  fo  by  the  humanity  of  our 
ftanding  laws,  they  are  in  fome  cafif  put  in  a  much  better. 
By  ftatute  43  Eliz.  c.  3.  a  weekly  allowance  is  to  be  raifed 
in  every  county  for  the  relief  of  foldiers  that  are  (ick|  hurt^ 

N  n  4  and 
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and  maimed  :  not  forgetting  the  ropl  hofpital  atCheUea,  fof 
Tuch  as  are  worn  out  in  their  duty.  OfEcers  and  foldicrst 
that  have  been  in  the  king's  fervicei  are  by  feveral  (tatutes^ 
enabled  at  the  clofe  of  feveral  wars,  at  liberty  to  ufe  any 
trade  or  occupation  they  are  lit  for,  in  any  town  in  the  king* 
dom,  (except  the  two  univerfities,}  notwithftanding  any  (ta- 
tut^)  cudom,  or  charter  to  the  contrary  (7}.  And  jB^ldiers  in 
adlual  military  fervice  may  make  nuncupative  willsj  anddif* 
pofe  of  their  goods^  wages,  and  other  perfonal  chattels, 
without  thoCe  forms,  folemnitics,  and  expenfes,  which  the 
law  requires  in  other  cafes  ^.  Our  law  does  not  indeed  ex« 
tend  this  privilege  fo  far  as  the  civil  law  \  which  carried  it  to 
an  extreme  that  borders  upon  the  ridiculous.  For  if  a  fol- 
dier,  in  the  article  of  death,  wrote  any  thing  in  Sloody  let- 
lers  on  his  (hield,  or  in  the  dud  of  the  field  with  his  fword,  it 
was  a  very  good  military  teftament''.  And  thus  much  for  the 
military  ftatc,  as  acknowleged  by  the  laws  of  England  (8). 

c  Sut  ^9  Car.  11.  c.  3.     5  W.  111%  pulvtrt  infiripjiuint  gladio  /jw,  Ipfo  tm- 

CXI.  ^6.  pore qn9f  in praelioy  mtiae firtem ilenlm'-^ 

^  Si  mlites  quid  in  clypto  Uteris  fan^  quuntj  hujufrnMii  voluntatem  ftakilim  efi 

ginntjuo  rutiiantibus  adnotaverinti  aut  In  tpcrttt,     Codd.ii^li^, 


(7)  By  the  24  Geo.  III.  feff.  2.  c.  6.  all  officers,  foldiers,  and 
manners,  who  have  been  employed  in  the  king's  fervice  fince  176^5, 
and  have  not  deferted,  and  their  wives  and  children,  may  excrcifc 
any  tride  in  any  town  in  the  kingdom  without  exception,  and 
ihall  not  be  removed  till  they  are  adlually  chargeable.  The  fame 
privilege  is  extended  to  all  officers  and  foldfers  who  have  been 
drawn  by  ballot,  and  have  been  honourably  difcharged,  after  three 
years  a^ual  fervice  in  the  militia. 

But  the  employment  of  a  hufbandm  :i  is  not  a  trade,  and  there- 
fore he  may  be  removed  before  he  is  chargeable.  3  T,  R,  133. 

(8)  It  is  now  fully  cllablifbed,  ^hat  both  the  full  pay  and  half 
pay  of  an  officer,  or  any  perfon  in  a  miutary  or  naval  charadler, 
cannot  in  any  iiiftance  be  affigned  before  it  is  due  ;  as  the  objccl  of 
fiich  pay  is  to  enablle  thbfe  who  receive  it  always  to  be  ready  to 
fcrvc  their  country  with  that  decency  and  dignity  which  their  rc- 

JWftive  charadcrs  and  ilations  require.  4  7^  i?.  258.  ff.  £L  628. 
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The  marltlnif  ftate  is  nearly  related  to  the  former :  though 
much  more  agreeable  to  the  principles  of  our  free  conftitur 
tion.  The  royal  navy  of  England  hath  ever  been  it's  ^eatcft  C  4''8  3 
defence  and  ornament  \  it  is  it's  antient  and  natural  ftrengt^; 
the  floating  bulwark  of  the  ifland  \  an  army^  from  whic)3p 
however  ftrong  and  powerful,  no  danger  can  ever  be  appircv 
hended  to  liberty :  and  accordingly  it  has  been  aiBduoufly  ^ul^ 
tivated,  even  from  the  earlieft  ages.  To  fo  much  peTfe£^io|| 
was  our  naval  reputation  arrived  in  the  twelfth  centufy,  i\^ 
the  code  of  maritin^e  laws^  which  arc  called  the  la^s  pf 
Qleron,  and  are  received  hj  all  nations  in  Europe  as  tfaff 
ground  and  fub(lru£tion  of  all  their  marine  conftitutionsj  ^| 
confefTedly  compiled  by  our  king  Richard  the  firft,  at  the  i|lf 
of  Oleron  on  the  coaft  of  France,  then  part  of  the  pofleffions 
f}f  the  crown  of  England  ^.  And  yet,  fo  vaftly  inferior  wert: 
fji^r  ancefiors  in  this  point  to  the  prefent  age,  that  even  in  th« 
^aritjmg  reign  of  queen  Elizabeth  fir  Edward  Coke^  thinks 
it  matter  of  boaft,  that  the  royal  navy  of  England  then  cob*^ 
fifted  of  three  and  thirty  (hips.  The  prefent  condition  of  our 
marine  is  in  great  meafure  owing  to  the  falutary  provifionsof 
the  ftatutes,  called  the  navigation  a£^s;  whereby  the  conftant 
increafe  of  Engliib  fliipping  and  feamen  was  not  only  encou* 
raged,  but  rendered  unavoidably  neceflary.  By  the  ftatu^ 
5  Ric.  II.  c.  3.  in  order  to  augment  the  navy  of  England^ 
then  greatly  diminiflied,  it  was  ordained,  that  none  of  the 
king's  liege  people  (hould  (hip  any  merchandize  out  of  or  into 
the  realm  but  only  in  (hips  of  the  king's  ligeance,  on  pajn  of 
forfeiture.  In  the  next  year,  by  ftatute  6  Ric.  II.  c.  8.  thi^ 
wife  proviGon  was  enervated,  by  only  obliging  the  merchai^ts 
|o  give  Englifh  (hips  (if  able  and  fufHcient)  the'  prefereQpe.. 
'But  the  mod  beneficiai  flatute  fox;  the  trade  and  coj^merce  of 
thefe  kingdoms  is  that  navigation-a£bj  the  rudiments  of  \yh.icb.  \ 
were  firll  framed  in  1650^,  with  anarrQw  par.tial,viev :  being 
intended  to  mortify  our  own  fiigar  iflands,  which  were  difa£i> 
fefJbed  to  the  parliament  and  dill  held  out  for  Charles  H,  by 
popping  the  gainful  trade  which  they  then  carried  on  with  the 

*  4.  Inf(.  144.  Cmtumfi  d^  la  wf  •  2«         <  Scobell*  1.3Z9 
I  4Jnft.  50.* 
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Datch^;  and  at  the  fame  time  to  clip  the  wings  of  thofe  our 
opulent  and  afpiring  neighbours.  This  prohibited  all  fliips  of 
foreign  nations  from  trading  Mrith  any  £nglifii  plantations 
C  419  ]  without  licence  from  the  council  of  (late.  In  1651  *  the 
prohibition  was  extended  alfo  to  the  mother  country :  and 
no  goods  were  fuffered  to  be  imported  into  England,  or  any 
of  it's  dependencies,  in  any  other  than  Englifli  bottoms  ;  or 
in  the  (hips  of  that  European  nation,  of  which  the  mer* 
chandize  imported  was  the  genuine  growth  or  manufac- 
ture(9).  At  the  reftoration,  the  former  provifions  were  con- 
tinued, by  ftatute  12  Car.  II.  c.  18.  with  this  very  material 
improvement,  that  the  mafter  and  three-fourths  of  the  ma- 
riners (hall  alfo  be  £ngli(h  fubje£ls(io). 

Many  laws  have  been  made  for  the  fupply  of  the  royal 
navy  with  feamen }  for  their  regulation  when  on  board  \  and 
to  confer  privileges  and  rewards  on  them  during  and  after 
their  fervice. 

I.  First,  for  their  fupply.  The  power  of  impreffing  fca- 
faring  men  for  the  fea  fervice  by  the  king's  commiilion,  has 

k  Mod.  Un.  Hift.  xK  1S9.  i  ScobeU.  176^  ' 


{9)  By  the  26  Geo.  III.  c.  60.  No  privileges  are  to  l>e  allowed 
to  any  ftups  which  are  not  Briti/h-built,  or  built  in  feme  part  of  his 
majefty's  dominions:  and  every  fuch  (hip  rouft  be  regifteied  in  the 
port  to  which  (he  belongs,  according  to  the  dircAions  of  that  fta* 
tute,  the  27  Geo.  III.  c.  19.  and  the  34  Geo.  III.  c.  68. 

(10)  The  34  Geo.  III.  c.  68.  enads  that  after  the  expiration  of 
fix  months  from  tlie  concluiion  of  the  prefent  war,  no  goods  or 
merchandize  fhall  be  imported  into,  or  exported  from,  the  kingdom 
of  Great  Britain,  or  the  iflands  of  Guernfcy,  Jerfey,  Alderncy, 
Sark,  or  Man^  on  board  any  (hip,  which  ts  not  navigated  by  a 
jxiafler  and  three-fourth8>  at  lead,  of  the  mariners  Brit((h  fubje^s. 

And  fhips  or  vefTels  failing  from  one  place  to  another  within  the 
kingdom,  or  in  the  aforefaid  iflands,  mud  be  manned  wholly  with 
Bririfh  fubjeas. 

The  wilful  violation  of  thefe  regulations  fubjefts  the  owners  to 
a  forfeiture  of  the  fhip  and  all  the  goods  on  board* 

7  been 
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been  a  matter  of  fome  difpute,  and  fubmitted  to  with  great 
lelu&ance ;  though  It  hath  very  clearly  and  learnedly  been 
ibewn,  by  fir  Michael  Fofter },  that  the  praAice  of  impreff- 
log,  and  granting  powers  to  the  admiralty  for  that  purpofe,  is 
of  very  antient  date,  and  hath  been  uniformly  continued  by 
a  regular  feries  of  precedents  to  the  prefent  time:  whence  he 
concludes  it  to  be  part  of  the  common  law  K    The  di^culty 
arifes  from  hence,  that  no  ftatute  has  exprefsly  declared  this 
power  to  be  in  the  crown,  though  many  of  them  very  ftrongly 
imply  it.    The  ftatute  2  Ric.  IL  c.  4.  fpeaks  of  mariners  be- 
ing arrefted  and  retained  for  the  king's  fervice,  as  of  a  thing 
well  known  and  praflifed  without  difpute  ;  and  provides  a 
vemedy  againft  their  running  away.     By  a  later  ftatute^,  if 
any  waterman,  vrtio  ufes  the  river  Thames,  (hall  hide  himfelf 
during  the  execution  of  any  commiflion  of  "preffing  for  the 
lying's  fervice,  he  is  liable  to  heavy  penalties.     By  another  "^^ 
no  fiihermaa  (hall  be  taken  by  the  queen's  commiffion  to  fervo 
as  a  mariner;  but  the  commiflion  fhall  be  firft  brought  to  two 
juftices  of  the  peace,  inhabiting  near  the  fea  coaft  where  the 
marineviare  to  be  taken,  to  the  intent  that  the  juftices  may  r  ^20  J 
chttfe  oujk  and  return  fuch  a  number  of  able-bodied  men,  as 
in  the  commiflion  are  contained,  to  ferve  her  majefty*    And, 
by  others",  efpecial  protefkions  are  allowed  to  feamen  in 
particular  circumflances,  to  prevent  them  from  being  im« 
prefled.     And  ferrymen  axe  alfo  faid  to  be  privileged  from 
being  imprefled,  at  common  law  ^.     All  which  do  moft  evi- 
dently imply  a  power  of  imprefling  to  refide  fomewhere ; 
and,  if  any  where,  it  muft  from  the  fpirit  of  our  conftitu- 
tion,  as  well  as  from  the  frequent  mention  of  the  king's 
commiflion,  refide  in  the  crown  alone  (11). 

j  Rep.  I54,  a  Ann.  c.  6.  4&  5  Ann.  c.  19. 13  Geoi 

^  See  alfo  Comb.  145.  Barr«  334.  II.  c.  17.  z  Geo.  III.  c.  15.  xx  Geo. 

1  Stat.  iSe^  Ph.  St  M.  c.  16.  III.  c.  38.  19  Geo.  III.  c.  75,  ScGm 

m  Stat,  s  Elis.  c.  5.  •  Siiv.  14. 
a  See  .Sut.  7  &  S  W.  III.  c.  sx. 


(11)  The  legality  of  prefiing  is  fo  fully  eftabliihed,  that  it  will 
not  now  admit  of  a  doubt  in  any  court  of  juftice.  In  the  cafe  of 
the  King  v.  Jubbs,  lord  Manafidd  fays,  <<  the  power  of  preifing 

<<  is 
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Jhrvj  h^ddc^  thk  method  of  imprcfliiigs  (whick  is  oolyde^ 
fendble  from  puUir  ntce&tj,  to  whkh  all  prifate  conAiteraH 
tiof»  mi&ft  give  way,)  there  are  other  ways  that  teiui  to  the 
iiKFeafe  of  f^amen,  and  manniog  the  royal  navy*  PaiiQ»» 
nay  Und  out  poor  boys  apprentices  to  mafters  of  mercfaiiit- 
men,  whaihail  be  protend  from  impreffing  for  the  firft  three 
years;  and  if  they  are  imprefied  afterwatdsi  the  mafters  Ihall 
be  allowed  their  wages P:  greal  advantages  in  point  of  wages 
are  given  to  volunteer  feamen  in  order  to  induce  them  to  en- 
ter into  his  majefty's  fervice  "^ :  and  every  foreign  feaman^  whl> 
during  a  war  (hall  icrve  two  years  in  any  man  of  war,  met- 
cbantman^  or  privateer,  is  naturalized  iffofaiiti^*  About  the 
middle  of  king  William's  reign  a  fcheme  was  let  on  fool* 
for  a  regUler  of  feamen  to  the  number  of  thiny  thouiandi  for 
a  conftant  and  regular  fupply  of  the  kite's  fleet  i  widi  gveat 
pmlkges  to  the  regifteved  men>  and»  on  the  other  \emA^ 
heavy  penabics  in  cafe  of  their  non-appearance  when  called 
for :  but  this  regiftry,  being  judged  to  be  ine&clual  as  well 
ac  oppredive^  was  abolilhed  by  ftatute  9  Aim,  c«  ai* 

F  Statt.  2  Aim.  c.  6.  '  Stat.  23  Geo.  II.  c*  3^. 

9  Sot.  \i  Geo.  H.  c.  rc»*  >  Stat.  7  &  S  W.  UI.  c.  21. 


••  18  fbimded  upon  nmnemorial  ufage,  allowed  for  ages.  *rf  it  be 
*^  €>  founded  and  aUovvvd  for  ages,  it  can  Kbyc  no  ground  to  ftand 
^  i^n  ;  nor  can  it  be  vindicated  or  jufttftcd  by  any  reafon  htit 
<«  the  fa£rty  of  the  flate.  And  the  prnstice  ri^dedoced  firom  dnt 
^  tKite  maxim  of  the  coBllitutionaIr  law  of  England^  '  thav  pri^mte 
^  mifchief  had  better  be  fubmitted  to>  than  public  detriment  and 
**  inconvenience  ihould  enfue.'  And  though  it  be  st  legal  power, 
•*  it  may,  like  many  others,  be  abufed  in  the  exerctfe  of  it.** 
Co*wp.  517.  In  that  cafe,  the  defendant  was  brought  up  by  habeat 
€orpvsy\r^Ti  the  ground  that  he  was  entitled  to  an  exemption;  but 
the  court  held  that  the  exemption  was  not  made  out,  and  he  was 
remanded  to  the  (hip  from  which  he  had  been  brought. 

Lord  Kenyon  has  alfo  declared-  in  a-  (imilar  cafe,  that  the  right 
of  preiEng  is  founded  on  the  common  law,  and  extends  to  all  per* 
Ibna  exerci£ng<  employments,  ia  the  feafaring  line.  Any  exemp- 
tioi^. therefore,  which*  fuch  perfons  may  claims  muft  depend' upon 
the  poiitivftpfovi&ons.of  ftatutes.     5  7*.  R\  276, 

2.  Thk 


1.  'Die  method  of  ordering  feamen  in  the  royal  fleet,  and 
iteeping  up  a  reguhr  difcipline  there,  is  direded  bf  ceruia 
exprefs  ruktp  articlfc$,  aind*  orders,  tad  enacted  by  the  autho- 
rity of  partiament  fbon  after  the  reftoration  ^ ;  but  fince  new- 
modeUeda&d  altered^  after  the  peace  of  Aix  la  Chapelle'',  to  £  ^^i  J 
remedy  fome  def^9  which  were  of  fatal  confequence  incoa- 
4ufting  thip  jpreceding  war.  .  lu  thefe  articles  of  the  navy  al- 
moin e¥/ery  polGble  offence  is  fet  down,  and  the  piuulbineiir 
thereof  annexed ;  in  which  refpje£l  the  feamen  have  muck  die 
adv^nt^gc  over  their  brethren  in  th«' land  iitrvioe;.  whoCt  atu 
ti^cs  of  war  are.  not  ena£ted  by  pariiament^.bittLframed  from 
timo to  timeatthefdeafureof  the  crown.    Yet  fit>m  whence 
4iie:difttiidioiiiarD^  and  why  the  exeaittve  power,  wlnei^ 
id  Umiced  fo  pn)perly  widi  regard  to  the  navy,  ihonld  be  (far 
4itenfiv«  with  regard  to  the  army,  it  is  bard'to  aflign  a  rea- 
fon:  unlcfs  it  proceeded  from  the  perpetual  cftablifbment  of 
the  navy,  wJiich  rendered  a  permanent  law  for  their  reguia« 
tibn  expedient  i  aiKl  the  temporary  duration  of  the  army^ 
vifhicti  fubCfted  only  from  year  .to  year^  and  nMgbt  therefcne 
^th.  leffi  danger,  be  fubjefled  to  difctetiosAry  governments 
Bttti  whatever  wat  apprcheoddd^ttheixril  formation  of  tfaer 
nwilii}y-a£k,  tUe.  regular  ^renewal  of  our  ftanding  fbroe  at  tte 
aatamace  of  every  year  has  made  this  difttnfilon  idle.    For; 
if  from  experience  paft- we  nrayjudge'of  future  eventd,  the' 
army  is  now  laftingly  ingrafted  into  the  Britifb  condttution  ; 
with  this  fingjLilarly  fortunate  clrcumAance,  that  any  branch 
of  the  legiflature  may  annually  put  an  end  to  it's  Jeg^l  e«iflv 
cn^e^  by  rcfufing  to  concur  in  it^s  contin nance; 

3.  With  regard  to  the  privileges  conferred  on  failbrs, 
they  are  pretty  much  the  fame  with  tbofe  conferred  on  foi« 
diers;  with  regard  to  relief  when  maimed,  or  wounded,  or 
fuperannuated,  ei^er  by  county  rates,  or  the  royal  hofpital 
at  Greenwich ;  with  regard  alfo  to  the  exercife  of  trades, 
and  the  power  of  making  nuncupative  teftaments  :  and  far- 
ther*^, no  feaman  aboard  his  majefty's  fhips  can  be  arretted 

c  Scat.  13  Car.  .11.  ft.  i.  c.  9.  by  19  Geo.  III.  «.  17. 

«  Stas.«ft  Geo.  IT.  c.  23.  aa^adtd        v  stau  31  G^o.  U,  c.  xo. 
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In  dtfcuflSng  the  relation  of  ma^er  and  fervant^  I  (hall, 
firlt,  confider  the  feveral  forts  of  fervants,  and  ho'\^  this  re- 
lation is  created  and  deftroyed :  fecondly,  the  efiedk  of  this 
relation  with  regard  to  the  parties  themfelves :  and^  laftly, 
it's  effefl  with  regard  to  other  perfons* 

I.  As  to  the  feveral  forts  of  fenrants :  1  have  formerly  ob« 
fervcd '  that  pure  and  proper  flavery  does  not,  nay  cannot, 
fubfift  in  England :  fuch  I  mean,  whereby  an  abfeiute  and 
unlimited  power  is  given  to  the  mailer  oyer  the  life  and  for- 
tune of  the  flave.  And  indeed  it  is  repugnant  to  reafon,  and 
fhe  principles  of  natural  law,  that  fuch  a  ftate  fliould  fubGli 
any  where.  The  three  origins  of  the  right  of  flavery,  aC- 
(i|aedby' Jbftinian  ^  are  all  df  them  built  upon  falfe  found* 
atidns^*  As,  firft,  flavery  is  held  to  arife  ^^  jure  gentium^ 
ftom  a-  ftate  of  captivity  in  war;  whence  Saves  ate  called 
nhmcifia^  quaft  manu  captu  ^he  conqaeror,  fay  the  civi- 
lians, had  a  right  to  the  life  of  his  captive ;  and,  having  fpared 
th^t,  has  a  right  to  deal  with  him  as  he  pleafes.  But  it  is  an 
uMrite  pofition,  when  taken  gcnetally,  that  by  the  law  of  na- 
ture or  "natrons,  -a  man  niay  kill  his  enemy  i  he  has  only  a  right* 
tiTcHIWm,  in  particular  cafes;  in  cafes  of  abfolute  neceflity, 
£(ir  felf-dcfencc ;  and  itis  plam  this  ab'folure  necfcfliry  did  not 
fttbfiff,  fihce  the  vi£lor  did  not  a£lually  kill  him,  but  nikde  hiiti 
pKTonet.  Wat^  is  itfclf  jiHKfiable  only  on  principles  '^of  fclf- 
prefer^4ti«i^5 'and  therefore  it  givfes  no  other  right  oVer  pri- 
fOTiCT^  htit  Tfietely  to  difable  them  from  dbitig  harm'to  us,  by 
cbrifining  thdr  ptrfotts :  much  lefs  can  it  give  a  right  to  k!]l» 
tAture,  abufbi  plunder,  or  even  to  enllaye,  an  enemy;  whtn 
the  war  is  over.  Since  therefore'  the  right  of  making' Q^vcs 'by 
captivity  depends  on  a  fuppofed  right  of  flaughter,  that  found- 
ation failmg,  the  confequencc  drawn  from  it  mull  fail  like-  * 
vrtfe.  But,  fecondly,  it  is  faid  that  flavery  may  begin  ^^jure 
•*  civiil/*  when  one  man  fells  himfclf  to  another.  *  This,  if 
ohty  meant  of  contracts  to  fervc  or  work  for  another,  is  ^irf^ 

^  Paf.  117.  ac anciiitiffiriu    Ja/i.  i.  3.  4. 

b  Serv'i  out Jittnt^  out  tiafiuntw :  furtt        c  Moatefij.  Sp.  L«  x%%  2« 
/ft;  t  gent'nmf  aui  jure  o'tri/i ;  majcuvtur 
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juft :  but  when  applied  to  ftrift  flavcry,  In  the  fen(e  of  tlie 
laws  of  old  Rome  or  modern  Barbary,  is  alfo  impofEble. 
Every  fale  implies  a  price,  a  quid  pro  quo^  an  equivalent  given 
to  the  feller  in  lieu  of  what  he  transfers  to  the  buyer :  but 
what  equivalent  can  be  given  for  life,  and  liberty,  both  of 
which  (in  abfolutc  flavery)  are  held  to  be  in  the  matter's  dif* 
pofal  ?  His  property  alfo,  the  very  price  he  fcems  to  rcceivci 
devolves  ipfofaflo  to  his  mafter,  the  inftant  he  beconTies  his 
ilave.     In  this  cafe  therefore  the  buyer  gives  nothing,  and  the    ' 
feller  receives  nothing:  of  what  validity  then  can  a  fale  be^ 
which  deftroys  the  very  principles  upon  which  all  fales  are 
founded?     Laftly,  we  arc  told,  that  befides  thcfe  two  ways 
by  which  flaves  "^/////,"  or  are  acquired,  they  may  alfo  be 
hereditary  :    "  fervi  nafcuntur  ;**  the  children  of  acquired 
flaves  zxt  jure  naturae^  by  a  negative  kiild  of  birthright,  flaves 
alfo.     But  this,  being  built  on  the  two  former  rights,  muft 
fall  together  with  them.  If  neither  captivity,  nor  the  fale  of 
one's  {elf|  can  by  the  law  of  nature  and  reafon  reduce  the 
parent  to  flavery,  much  lefs  can  they  reduce  the  offspring. 

Upon  thefe  principles  the  law  of  England  abhors,  and 
will  not  endure  the  exigence  of,  flavery  within  this  nation  : 
fo  that  when  an  attempt  was  made  to  introduce  it,  by  ftatute 
1  Edw.  VI.  c.  3.  which  ordained,  that  all  idle  vagabonds 
(hould  be  made  flaves,  and  fed  upon  bread  and  v/ater,  or  fmall 
drink,  and  refufe  meat ;  (hould  wear  a  riog  of  iron  round 
their  necks,  arms,  or  legs ;  and  fhould  be  compelled  by  beat-  ' 
ingi  chaining,  or  otherwife,  to  perform  the  work  afl^gned 
them,  were  it  never  fo  vile ;  the  fpirit  of  the  nation  could 
not  brook  this  condition,  even  in  the  moft  abandoned  rogues ; 
and  therefore  this  ftatute  was  repealed  in  two  years  after- 
wards **.     And  now  it  is  laid  down  ^y  that  a  flave  or  negro^ 
the  inftant  he  lands  in  England,  becomes  a  freeman ;  that  is, 
the  law  will  prote£l  him  in  the  enjoyment  of  his  perfon,  and 
his  property.     Yet,  with  regard  to  any  right  which  the  maf- 
ter may  have  lawfully  acquired  to  the  perpetual  fervice  of  John 
or  Thomas,  this  will  remain  exactly  in  the  fame  ftate  as  be- 

^  Sut.  3  &  4  Edw.  VI.  c   16.  •  Salk.  666. 
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fore:  for  this  is  no  more  than  the  fame  date  of  fubje£Uon  for 
life,  which  every  apprentice  fubmlts  to  for  the  fpace  of  fevca 
years,  or  fometimes  for  a  longer  term(i).  Hence  too  it  fol-* 
lows,  that  the  infamous  and  unchriftian  prance  of  withhold- 
ing baptifm  from  negro  fervants,  left  they  (hould  thereby  gaia 
their  liberty,  is  totally  without  foundation,  as  well  as  with- 
out excttfe.  The  law  of  England  a£b  upon  general  and  ex* 
tenfive  principles:  it  gives  liberty,  rightly  underftood,  that 
is,  protection  to  a  jew,  a  turk|  or  a  heathen,  as  well  as  tc» 
thofe  who  profefs  the  true  religion  of  Chrift;  and  it  will  not 
diflblve  a  civil  obligation  between  mafter  and  fervant,  on  ac« 
count  of  the  alteration  of  faith  in  either  of  the"  parties ;  but 
the  fliive  is  entitled  to  the  fame  protection  in  England  before^ 
as  after,  baptifm :  and,  whatever  fervice  the  heathen  negra 
owed  of  right  to  his  American  mafter,  by  general  not  by  lo- 
cal law,  the  fame  (whatever  it  be)  is  he  bound  to  render 
when  brought  to  England  and  made  a  chriftian  {2). 


( 1 )  The  meaning  of  this  fentencc  is  not  very  inteIHgible.  If  a 
Hght  to  perpetual  fervice  can  be  acquired  lawfully  at  all,  it  muft 
be  acquired  by  a  contrail  with  one  who  is  free>  who  h/us  juris f 
and  competent  to  contrad.  Such  a  hiring  may  not  perhaps  be 
illegal  and  void.  If  a  man  can  contra6l  to  ferve  for  one  ycac,  there 
feems  to  be  no  reafon  to  prevent  his  contra£ling  to  ferve  for  100 
years,  if  he  ihould  fo  long  live:  though^  in  general,  the  courts 
would  be  inclined  to  confider  it  an  improvident  engagement,  and 
would  rtot  be  very  ftridl  in  enforcing  it.  But  there  could  be  no 
doubt,  but  fuch  a  contra^  with  a  perfon  in  a  flate  of  flavery  would 
be  abfolutely  null  and  void. 

(2)  We  might  have  been  furprifedt  that  the  learned  Commen- 
tator ihould condefcend  to  treat  this  ridiculous  notion  and  practice 
with  fo  much  ferioufnefs,  if  we  were  not  apprized,  that  the  court 
of  common  pleas,  fo  late  as  the  5  W.  &  M.  held,  that  a  man  might 
have  a  property  in  a  negro  boy,  and  might  bring  an  a^on  of  trover 
for  him,  hccaufc  negroes  are  heathens*  i  Ld*  Ray*  147.  A  ftrange 
principle  to  found  a  right  of  property  upon ! 

But  it  was  decided  in  1772,  in  the  celebrated  cafe  of  James 
Somerfett,  that  a  heathen  negro,  when  brought  to  England,  owes 
no  fervice  to  aq  American  or  any  other  mailer.    James  Somerfett 

had 
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I.  The  firft  fort  of  fcrvants  therefore^  acknowlcged  by 
the  laws  of  England,  are  menial fervants;  fo  called  from  be* 
ing  intra  moenia^  or  domeilics.  The  contra£b  between  tbenn 
and  their  maiters  arifes  upon  the  hiring.  If  the  hiring  be 
genera]  without  any  particular  time  limited,  the  law  conftrues 
it  to  be  a  hiring  for  a  year  ^  \  upon  a  principle  of  natural  equity^ 
that  the  fervant  (hall  ferve,  and  the  mafter  maintain  him^ 
throughout  all  the  revolutions  of  the  refpe£iive  feafons;  ay. 
well  when  there  is  work  to  be  done,  as  when  there  is  notf : 
but  the  contra£^  may  be  made  for  any  larger  or  fmalier  term. 
All  fingle  men  between  twelve  years  old  and  fixty,  and  married 

'Co.  Litt  41.  Z  F.  N.  B.  x68. 


had  been  made  a  fiavc  in  Africa,  and  was  fold  there;  from  thence  he 
was  carried  to  Virginia,  where  he  was  bought,  and  brought  by  his 
mafter  to  En^nd ;  here  he  ran  away  from  his  mafter,  who  feized 
him,  and  carried  him  on  board  a  ftiip,  where  he  was  confined,  in 
order  to  be  Dent  to  Jamaica  to  be  fold  as  a  flave.  Whilft  he  was 
Ihus  confined,  l^ord  Mansfield  granted  a  iaheat  corfusy  ordering 
the  captain  of  the  (hip  to  bring  up  the  body  of  James  SomerfeCt, 
with  the  caufe  of  his  detainer.  The  above-mentioned  clrcum- 
llances  being  ftated  upon  the  return  to  the  writ,  after  much  learned 
<difcuflion  in  the.  court  of  king's  bench,  the  court  were  unanimouilj 
of  opinion,  that  the  return  was  infufficient,  and  that  Somerfett 
ought  to  be  difcharged.  See  Mr.  Hargrave's  learned  argument 
for  the  negro  in  ix  St.  Tr,  340;  and  the  cafe  reported  in  Lqft*s 
Reports f  I.  In  confequence  of  this  decifion,  if  a  (hip  loaden  with 
Haves  was  obliged  to  put  into  an  Englifh  harbour,  all  the  Haves 
on  board  might  and  ought  to  be  fet  at  liberty.  Though  there 
are  a£ts  of  parliament  which  recognize  and  regulate  the  flavery 
of  negroes,  yet  it  exifts  not  in  the  contemplation  of  the  common 
law ;  and  the  reafon  that  they  are  not  declared  free  before  they 
reach  an  Englifh  harbour,  is  only  becaufe  their  complaints  can- 
not fooner  be  beaxd  and  redrefted  by  the  procefs  of  an  Englifh 
court  of  juftice. 

Liberty  by  the  Engh'fh  law  depends  not  upon  the  complexion; 
and  what  was  (aid  even  in  the  time  of  queen  Elizabeth,  is  now 
fubftantially  true,  that  the  air  of  England  is  too  pure  for  a  flave 
to  breathe  in.    2  Ru/hw.  468. 
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ones  under  thirty  years  of  age,  and  all  fingle  women  between 
tweWe  and  forty,  not  having  any  vifible  livelihood,  are  com* 
pellable  by  two  juRices  to  go  out  to  fervtce  in  hofbandry  ot 
certain  fpecific  trades,  for  the  promotion  of  honeft  induftry : 
and  no  mafter  can  put  away  his  fervant,  or  fenrant  leave  his 
mafter,  after  being  fo  retained,  either  before  or  at  the  end  of 
r  <  26  }  his  term,  without  a  quarterns  warning ;  unlcfs  upon  reafon- 
able  caufe  to  be  allowed  by  a  juftice  of  the  peace^  (3) :  bat 
they  m^y  part  by  confent,  or  make  a  fpecial  bargain. 

2.  Another  fpecies  of  fervants  are  called  a^enticeSf  (from 
apprcfidre^to  learn,)  and  are  ufually  bound  for  a  term  of  years, 
by  deed  indented  or  indentures,  to  ferve  their  mafters,  and 
be  maintained  and  in{lru£led  by  them.    This  is  ufually  done 
to  perfons  of  trade,  in  order  to  learn  their  art  and  myftery  ; 
and  fometimes  very  large  funis  are  given  with  them,  as  a  pre- 
mium for  fuch  their  inRrudtion :  but  it  may  be  done  to  huC- 
bandmen,  nay  to  gentlemen,  and  others.     And  '  children  of 
poor  perfons  may  be  apprenticed  out  by  the  overfcers,  w^itli 
•  confent  of  two  juftices,  till  twenty-one  years  of  age,  to  fuch 
perfons  as  are  thougiit  fittaig  ;  who  are  alfo  conxpellable  to 
take  them }  and  it  is  held,  that  gentlemen  of  fortune,  and 
clergymen,  are  equally  linbie  with  others  to  fuch  compul- 
fion  ^(4):  for  which  purpofes  our  {tatutes  have  made  the  m<- 

fc  Sut.  5  Elk.  c.  4.  AM.  c.  30.  1  &  3  Ann.  c.  6.  4.  Anxu 

i  Stat.  5  ZWt.  c.  4.  43  Eliz.  c.  t.     c.  Z9.   17  G.  II.  c.  5.  28  G.  III.  C47. 

t  Jac.I.  c.s$.  7  Jac.  I.  c.  3.  8&9W.         ^  Salk.  57.  491. 

(  3 )  But  this  relates  only  to  fervants  employed  in  hufbandry.  It 
had  been  the  praAice  for  magiilrates  to  exercife  a  jurlfdi^tion  over 
domeRic  fervants,  and  it  would  be  very  ufeful  to  the  public,  that 
they  fhould  pofTefs  fuch  a  jurif(ii<flion;  but  it  has  lately  been  de- 
cided, that  their  authority,  under  the  5  Eliz.  c.  4.  is  confined  to 
fervants  employed  in  hufbandry.  6  T.  R.  583.  But  it  has 
held  that  a  mafter  may  turn  away  a  fervant  for  incontinence, 
moral  turpitude,  for  fuch  mifconduct  produces  a  dilTolution  of  the 
contrad.     Cald.  14. 

(4)  The  parifh  officers,  with  the  affent  of  two  juflices,  may  bind 
a  parifh  apprentice  to  a.perfon  who  refides  out  of  their  pacilhtsf 
he  occupies  an  cilate  in  the  parifh,    3  T.  R.  107. 

5  denttires 
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dentures  obligatory,  even  though  fuch  parifli*  apprentice  be  a 
minora  Apprentices  to  trades  may  be  difcharged  on  rcafon- 
able  caufe,  either  at  the  requeft  of  themfelves  or  maftersi  at 
the  quarter»feIIion8,  or  by  one  jufticei  with  appeal  to  the  fef- 
fions*";  who  may,  by  the  equity  of  the  ftatute,  if  they  think 
it  reafonable,  direA  reditution  of  a  ratable  fhare  of  the  money 
given  with  the  apprentice** :  and  parifli-apprentices  may  be 
difcharged  in  the  fame  manner,  by  two  juftices*  (5).  But  if 
an  apprentice,  with  whom  lefs  than  ten  pounds  hach  been 
given,  runs  away  from  his  mnfter,  he  is  compellable  to  ferve 
out  his  time  of  abfence,  or  make  fatisfaclion  for  the  fame, 
at  any  time  within  feven  years  after  the  expiration  of  his 
original  contra£l  ^ 

3«  A  THIRD  fpecies  of  fenrants  are  labourers y  who  are  only 
hired  by  the  day  or  the  week,  and  do  not  live  intra  fnoenta^  as 
part  of  the  family;  concerning  whom  the  ftatutes  before  ([  427  3 
cited^  have  made  many  very  good  regulations:  i.  DireAing 
that  all  perfons  who  have  n#  viGble  eiFeds  may  be  compelled 
to  work :  a.  Defining  how  long  they  muft  continue  at  work 

I  Stat.  5  £)is.  c.  4.  43  El'ts.  c  i.        «  Sut.  lo  Geo.  IT.  c.  29. 
Ct9.  €ar*  X79.  P  Stat.  6  Geo.  III.  c  i6* 

«  Sut.  5  Ells.  c.  4.  q  Stat.  5  £112.   c.  4.     6  Geo.  III. 

>  Salk.  67.  c.  2-6. 


(5)  ^y  3^  Geo.  in.  c.  57.  where  a  pari(h  apprentice  is  dif. 
charged  from  a  mailer  on  account  of  the  mifcondudl  of  the  maf* 
'ter,  the  jufUces  may  order  the  mafter  to  deliver  up  his  clothes^  and 
to  pay  a  fum  not  exceeding  10/.  to  place  him  with  another  mafter. 
8cc  the  other  provifions  of  this  ftatute,  and  the  fubjeft  ftated  at 
large,  in  Bum^  tit.  Apprentice. 

And  by  the  33  Geo.  III.  c.  ^$.  wherever  a  mafter  or  miftrefs 
has  not  received  more  than  ten  pounds  with  an  apprentice,  two  or 
more  juftices  at  a  fpecial  or  petty  feifions  may,  upon  complaint  and 
pxt)of  of  ill-ufiige  of  the  apprientice,  fine  the  mafter  or  miftrefs 
any  fum  not  exceeding  forty  ftiillings ;  and  the  fine  may,  at  the 
difcretion  of  the  juftices,  be  applied  to  the  ufc  of  the  apprentice,  as 
t  cojnpenfation  for  the  injury  which  he  may  have  fuftained. 

O03  iA 
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in  fummer  and  in  winter :  3.  PunUhing  foch  as  leave  or  de-t 
fert  their  work :  4.  Empowering  the  juftices  at  feflions,  or 
the  (heriff  of  the  county,  to  fettle  their  wages :  and  5.  In- 
lifting  penalties  on  fiich  as  either  give^  or  cxad,  more  wage^ 
than  are  (o  fettled. 

4.  There  is  yet  a  fourth  fpecies  of  (errants,  if  they  may 
be  fo  called,  being  rather  in  a  fuperior,  a  miniilerial,  capa- 
city ;  fuch  TLsJl^vfords^  faBors^  and  haiijffs  :  whom  however 
the  law  conGders  as  fervants^r?  iimport^  with  regard  to  fuch 
of  their  afts  as  affeft  their  mailer's,  or  employer's  projJerty, 
Which  leads  me  to  confider, 

11.  The  manner  in  which  this  relation,  0/  (ervice,  aflfects, 
cither  the  mafter  or  fervant.     And,  firft,  by  hiring  and  fcr* 
vice  for  a  year,  or  apprenticeftiip  under  indentures,  a  perfoiii 
gains  a  fettlement  in  that  parifh  wherein  he  laft  ferved  forty 
davs '.     In  the  next  place  pf  rfons,  ferving  feven  years  as  apr 
prentices  to  any  trade,  have  an  exelufive  right  to  exercife  that 
trade  in  any  part  of  England '.    This  law,  with  regard  to  the 
cxclufive  part  of  it,  has  by  turns  been  looked  upon  as  a  hard 
law,  or  at  a  beneficial  one,  according  to  the  prevailing  humour 
of  the  times:  which  has  occaGoned  a  great  variety  of  refolu* 
tions  in  the  courts  of  law  concerning  it ;  and  attempts  have 
been  frequently  ma4e  for  it's  repeal,  though  hitherto  without 
fuccefs.    At  common  law  every  man  might  ufe  what  trade 
he  pleafed  \  but  this  ftatute  reftrain^  that  liberty  to  fuch  a« 
havefervedas  apprentices:  the  adveifaries  to  which  pxovifioQ 
fay,  that  all  re(tri£lions  (which  tend  to  introduce  monopolies)^ 
are  pernicious  to  trade;  the  advocates  for  it  allege,  that  un« 
ikilfulnefs  in  trades  is  equally  detrimental  to  the  public,  aat 
monopolies.  This  rcafon  indeed  only  extends  to  (iich  trades^i 
C  4^8  ]  in  (he  e^terctfip  ^hereof  fkiil  is  required :  but  another  of  t)ieir 
arguments  goes  much  farther;  v^'z.  that  apprenticefliips  arc 
^eful  to  th^  commoi^wealth,  by  employing  of  youdi|  ttv;\ 
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learning  them  to  be  early  induftrious  (6) ;  bat  that  no  one 
would  be  induced  to  undergo  a  feven  years  fervitude^  if 
others,  though  equally  (kilful,  were  allowed  the  fame  ad« 
vantages  without  having   undergone  the  fame   difciplipe: 
and  in  this  there  feems  to  be  much  reafon.  However,  the  re* 
iblutions  of  the  courts  have  in  general  rather  confined  than 
extended  the  reftri£lion.  No  trades  are  held  to  be  within  the 
ftatute,  but  fuch  as  were  in  being  at  the  making  of  it  ^ :  for 
trading  in  a  country  village,  apprenticeihips  are  nof  requi* 
lite  u  :  and  following  the  trade  feven  years,  without  any  cf* 
fedual  profecution,  (either  as  a  mafter  or  a  feryant,}  is  fufr 
ficient  without  an  actual  apprcnticefliip  ^  (7). 

A  MASTER  may  by  law  corre6i  his  apprentice  for  neglir 
gence  or  other  mifbehaviour,  fo  it  be  done  with  modera* 
lion  >  :  though,  if  the  mafter  or  mafter's  wife  beats  any  other 
fervanf  of  full  age,  it  is  good  caufe  of  departure  ^  (8).  But 
if  any  fervant,  workman,  or  labourer  aifaalts  his  mafter  oV 
flame,  he  (hall  fuffer  one  yearns  imprifonment,  and  other 
ppen  corporal  punifl}meQt,  no|  extending  to  life  or  limb  ^  • 

<  LordRaym.  514*  ^  I  Hawk.  P.  C.  130.  Lamb.  Eiren. 

«  X  Veotr.  51.     %  Kcb.  585.  127.    Cro.  Cax.  179.     2  Show.  289. 

«  Lord  Raym.  1179*    Wallen  ful        Y  F.N.B.   16S.     Bro.  .^^r. /.  Ld- 

tam  t.  Holton.  Tr.  33  Geo.  II.  (by  all  iiourers  51.  Tr^pafs  349. 
Cbc judges.)  s  Smt.  $  Elis.  c.  4. 

■     -       . .  ■ .  ,_ 

(6)  Lord  Coke  fays,  this  ftatute  was  not  ena£^ed  only  that 
Tforkmen  ihouldbe  fkilful,  but  alfo  that  youth  fliould  not  be 
nouriihed  in  idlenefs,  but  brought  up  and  educated  in  lawful 
|ciences  and  trades.  1 1  Co.  54^ 

{7)  The  penalty  is  40a.  a  mgnth,  oqe  half  to  the  king,  the 
Other  hsif  to  the  profec^tor.  The  words  of  the  ftatute  are,  having 
fervid  or  an  a^enhcfx  ^M  there  can  be  no  doubt  but  the  legifla- 
ture  intended  that  the  tradefman  (hould  have  ferved  an  adual  ap- 
prenticeihip ;  but  from  the  words,  as  an  apprentice^  this  being  a 
penal  ftatute,  the  judges  have  determined  that  he  ferves  as  an  api 
prentice,  who  for  feven  years  has  been  working  as  a  mafter. ' 
?  IVilf.  168  ;  or  as  the  mafter's  wife,  i  Barnard.  367. 

^8  ^  O^  rather  of  complaint  to  a  magiftrate  to  be  difcharged. 

O04  Bt 
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Bt  fervice  all  rerv:int6  and  labourers,  except  apprentkes^ 
become  entitled  to  wages:  according  to  their  agreement^ 
if  menial  fervants  i  or  according  to  the  appointment  of  the 
.  iheriff  or  feiBons,  if  labourers  or  fervants  in  hufbandrj : 
for  ihc  (latutes  for  regulation  of  wages  extend  to  fuch  fer- 
vants only  ^  >  it  being  impoffibie  for  any  magiftrate  to  be  a 
judge  of  the  employment  of  menial  fervants,  or  of  courfc 
to  aflefs  their  wages. 

III.  Let  us,  laftly,  fee  how  ftrangers  may  be  affefted  by 
tliis  relation  of  mailer  and  fervant :  or  how  a  mafter  may 
C  4^9  ]  behave  towards  others  on  behalf  of  his  fervant ;  and  what  a 
fervant  may  do  on  behalf  of  his  mafter. 

And,  firft,  the  matter  may  maintain^  that  is,  abet  and 
a  (Gil  his  fervant  in  any  action  at  law  againft  a-  ftranger  : 
whereas,  in  general,  it  is  an  offence  againd  public  juftice  to 
encourage  fuits  and  animofities,  by  helping  to  bear  the  ex- 
pence  of  them,  and  is  called  in  law  maintenance^.  A  mafter 
alfo  may  bring  an  a£tion  againft  any  man  for  beating  or 
maiming  his  ftrvant :  but  in  fuch  cafe  he  muft  aflign,  as  a 
fpecial  reafon  for  fo  doing,  his  own  damage  by  the  lofs  of 
his  fervice  ( i o) ;  and  this  lofs  muft  be  proved  upon  the  trial  S 
A  mafter  likewife  may  juftify  an  aflault  in  defence  of  his  fer- 
vant, and  a  fervant  in  defence  of  his  mafter  ^ :  the  mafter, 
becaufe  he  his  an  intereft  in  his  fervant,  not  to  be  deprived 
of  his  fervice  \  the  fervant,  becaufe  it  is  part  of  his  duty,  for 
which  he  receives  his  wages,  to  ftand  by  ^nd  defend 

»  1  Jones,  47.  c  9,Rfp.  113, 

b  ^Roll.  Abr.  115,  d  ^  RpM.  Ab?.  546, 


•Ab< 


(10)  This  is  an-a6^ion  upon  the  cafe,  generally  called  tl  per  quod 
Jervitlum  amtfit.  This  a(f^ion  by  a  m^iftcr  for  beating  his  fen*ant, 
has  been  contrive^,  by  a  fpecics  of  fi<?lion,  to  be  cijtended  to  ak 
parent*  to  enable  him  tp  rcf  over  a  pecuniary  compenfation,  under 
fome  circumllances,  for  tfje  fcdudlion  of  his  daughter.  See  j  vol, 
p.  143.  notCt  


inafter* 
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mafter  *•  Alfo  if  any  perfon  do  hire  or  retain  my  fenrant, 
being  in  my  fervice,  for  which  the  fervant  departeth  from 
me  and  goeth  to  ferve  the  other,  I  may  have  an  aftion  for 
damages  againft  both  the  new  mafter  and  the  fervant,  or 
either  of  them :  but  if  the  new  mafter  did  not  know  that  he 
is  my  fervantj  no  a£tion  lies  ;  unlefs  he  afterwards  refufeto 
reftore  him  upon  information  and  demand  ^  The  reafon 
and  foundation  upon  which  all  this  do£trine  is  built^  feem 
to  be  the  property  thpt  every  man  has  in  the  fervice  of  his 
domeftics ;  acquired  by  the  contract  of  hiring,  and  pur* 
chafed  by  giving  them  wages. 

As  for  thofe  things  which  a  fervant  may  do  on  behalf  of 
his  mafter^  they  feem  all  to  proceed  upon  this  principle^ 
that  the  mafter  is  anfwerable  for  the  a£b  of  his  fervant,  if 
done  by  bis  command,  either  exprefsly  given,  or  implied : 
nam  quifacit  per  alium^  facit  perfe^.  Therefore,  if  the  fer- 
vant commit  a  trefpafs  by  the  command  or  encouragement  of 
his  mafter,  the  mafter  fliall  be  guilty  of  it,  though  the  fer-  ^  ^m  } 
vant  is  not  thereby  excufed,  for  he  is  only  to  obey  his  mafter 
in  matters  that  are  honeft  and  lawful.  If  an  innkeeper's  fer« 
vants  rob  his  guefts,  the  mafter  is  bound  to  reftitution  ^ :  for 
as  there  is  a  confidence  repofed  in  him',  that  he  will  take  care 
^o  provide  honeft  fervants,  his  negligence  is  a  kind  of  implied 
confent  to  the  robbery  ( 11);  nam^  qui  non  prghibeti  cum  prohi^ 
here  pojjitjjubet.  So  likewife  if  the  drawer  at  a  tavern  fells  a  man 
bad  wine,  whereby  his  health  is  injured,  he  may  bring  an 
a£lion  againft  the  mafter  ^ :  for  although  the  mafter  did  not 
exprefsly  order  the  fervant  to  fell  it  to  that  perfon  in  particu* 

t  la  ]'i](e  manner,  by  the  laws  of  f  N.  N.  B.  167,  i6S. 

kiinr  Alfred,  c.  38.  a  fervant  wasallov.  f  4  Inft.  109. 

cd  to  fight  for  his  mafter,  a  parent  for  ^  Noy^smax.  0.43. 

hit  child,  and  a  hoiband  or  father  for  '   I  Roll.  Abr.  95. 

the  cbaftity  of  bU  wife  or  daughter. 

I  - 

(11)  But  it  has  been  long  eftabliflied  law,  that  the  innkeeper  is 
bound  to  reftitution  if  the  gueft  is  robbed  in  his  houfe  by  any  per- 
fon whatever ;  unlefs  it  /hould  appear  that  he  was  robbed  by  his 
0Wn  fervant,  or  by  a  companian  whom  he  brought  with  him. 

lar. 
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lar,  yet  his  permitting  bim  to  draw  smd  (ell  it  at  all  is  im* 
pliedly  a  general  command. 

In  the  fame  manner^  whatever  a  fervant  is  permitted  to  dq 
in  the  qfual  courfe  of  his  bufinefSj  is  equivalent  to  a  genera] 
command.  If  1  pay  money  to  a  banker's  fervant^  the  banker 
is  anfwerable  for  it :  if  I  pay  it  to  a  clergyman's  or  a  phyd- 
€ian*s  fervant,  whofeufual  budnefs  it  is  not  to  receive  n^ohey 
for  his  mafter,  and  he  embezzles  itj  I  mud  pay  it  over  again. 
If  a  fi:e ward  lets  a  leafe  of  a  farm^  witliout  the  owner'skuow- 
)ege|  the  owner  muft  (land  to  the  bargain  ^  for  this  is  the 
fteward's  buGnefs.  A  wife,  a  friendi  a  relation,  that  ufe  to 
tranfjcl  bufinefs  for  a  man,  are  quoad  hoc  his  ieryants ;  and 
the  principal  mudanfwer  for  their  conduft  :  for  the  law  im* 
plies,  that  they  a£t  under  a  general  command ;  and  without 
fuch  a  do£trinc  as  this  no  mutual  intercoqrfe  between  man* 
and  man  could  fubfift  with  any  tolerable  convenience.  If  I 
ufually  deal  with  a  tradefman  by  myfelf,  or  conftantly  paj 
him  ready  money,  I  am  not  anfwerable  for  what  my  fer- 
vant takes  up  upon  truft;  for  here  is  no  implied  order  to  the 
tradefman  to  trt|(t  my  fervant :  but  if  I  ufually  fend  hina 
upon  truft,  or  fometimes  on  truft  and  fometimes  with  ready 
money,  I  am  anfwerahle  for  all  he  takes  up ;  for  the  tradefv 
man  cannot  poflibly  diftinguifli  when  he  comes  by  my  order^^ 
^nd  when  upon  his  own  authority^  (ii). 

*  411  1  '^  ^  fervant,  ladly,  by  his  negligence  does  ^ny  damage  to. 
a  ftranger»the mader  (ha)l  anfwer  forhis  neglefl:  if afmith's 
fervant  lames  a  horfc  while  he  is  (hoeing  him,  an  adion  lie% 
againft  the  mafter,  and  not  againft  tlie  fervant,  But  in  tliefe 
cafes  the  damage  muft  be  done,  while  he  is  adiually  employed 

^  Dr.  9c  StuiL  d.  a.  c*  4i«    Noy^t  m^*  c.  44* 


(12)  And  if  I  once  pay  for  what  my  fervaiit  has  bought  upon 
truft,  without  expreffing  any  difapprpbation  of  it,  it  is  equivalent 
to  a  diredion  to  truft  him  in  future  ;  and  I  (hall  be  anfwerable  foi: 
j^  he.  takes  up  upon  credit,  till  an  exprefs  order  i^  giren  to  tho 
tradefman  not  to  give  him  further  credit. 
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in  the  mafter^sfcrvkcj  othcrwifcthe  fervantfliall  anfwcr  for 
his  own  mifbchaviour.    IJppn  this  principle,  by  the  common 
law*,  if  a  fenrant  kept  his  mailer's  fere  negligently,  to  that 
his  neighbour's  houfe  was  burned  down  thereby,  an  adion 
lay  againft  the  mailer  i  becaufe  this  negligence  happened  in 
his  fervice :  othcrwife,  if  the  fcrvant,  going  a]ong  the  ftreet 
with  a  torch,  by  negligence  fets  fire  to  a  houfe;  for  there  he 
is  not  in  his  mailer's  immediate  fervice ;  and  muft  himfelf 
fuifwer  the  damage  perfonally.  But  now  the  coipmon  law  is, 
in  the  former  cafe,  altered  by  ftatute  6  Anne,  c*  3.  which 
prdains  that  no  a£lion  fliall  be  maintained  againft  any,  i^ 
whofe  houfe  or  chamber  any  fire  (hall  accidentally  begin; 
for  their  own  lofs  is  fufEcient  punifliment  for  their  own  oy 
their  fcrvant's  carelefsnefs.  But  if  fuch  fire  happens  through 
jicgligence  of  any  fcrvant,  (whofe  lofs  is  commonly  very 
)ittle,)  fuch  fervant  (hall  forfeit  looA  to  be  diftributed  amon^ 
the  fufferers  ;  and,  in  default  of  payment,  (hall  be  com* 
mitted  to  fome  workhoufe  and  there  kept  to  hard  labour  for 
isighteen  months  ".    A  mafter  is,  laftly,  chargeable  if  any 
of  his  family  layeth  or  cafteth  any  thing  out  of  his'  houfe 
into  the  (Ireet  or  common  highway,  to  the  damage  of  any 
individual,  or  the  common  nuifance  of  his  majefty's  liege 
people °:  for  the  mafter  hath  the  fuperintendance  and  charge 
of  all  his  houfehold.     And  this  alfo  agrees  with  the  civil 
Jaw  ®  i  which  holds  that  the  pater  familiaSi  in  this  and  fimilar 
pafcs,  ♦*  oh  alterius  culpam  tetietur^  ^v^'^Jrw,  Jive  liberie* 

"We  may  obferve,  that  in  all  the  cafes  here  put,  the  maf-  [  43^  ] 
jer  may  be  frequently  a  lofer  by  ihe  truft  repofcd  in  his  fer- 
vant, but  never  can  be  a  gainer;  he  may  frequently  be  an- 
fwerable  for  his  fcrvant's  mi(behaviour,  but  never  can  (belter 
bimfelf  from  punifhment  by  laying  the  blame  on  his  agent. 
The  reafon  of  this  is  ftill  uniform  and  the  fame ;  that  the 
wrong  done  by  the  fervant  is  looked  upon  in  law  as  the 

1  Noy's  fflu.  c.  44.  ers;  or,  if  he  was  not  able  to  pay,  was 

9  Upon  a  fimilar  priociple,  by  the  to  fufFer  a  corporal  puniflimfnt.  ' 

law  of  the  twelve  tables  at  Rome,  a  per-        n  Noy*8  max.  c.  44. 

fon  by  wbofe  negUgeoce  any  fire  began,        ^  i!/'  9«  3-  !•  I»fi*  4.  5.  i. 

^as  bound  to  pa^  ^^vbU  to  the  fuffc^* 

wro^^g 


432  fbe  Rights  Book  L 

wrong  of  the  mafter  himfelf ;  and  it  U  a  ftanding  maxmiy 
that  no  man  (hall  be  allowed  to  make  any  adrantage  of  hii 
own  wrong  (13}* 


(13}  The  law  which  obliges  mafters  to  anfwer  tor  the  negS* 
gence  and  mifcondnd  of  their  fervants,  though  oftentimes  fevere 
upon  an  innocent  perfon.  Is  founded  upon  principles  of  pubb'c  po- 
ficjy  in  order  to  induce  mafters  to  be  careful  in  the  choice  of  their 
lervantSy  upon  whom  both  their  own  fecurity  and  that  of  othen  fo 
greatly  depends.  And  to  prevent  mafters  from  being  impofed 
upon  iQ  the  chara6ter8  of  their  ferrantSy  it  is  ena^ed  by  ^z 
Geo.  III.  c.  ^6,  that  if  any  perfon  fhall  give  a  falfe  chara6ler  of  a 
fervant)  or  a  falfe  account  of  his  former  fcrvice  ;  or  if  any  fervant 
Ihall  give  fuch  falfe  account,  or  fhall  bring  a  falfe  character,  or  /hall 
alter  a  certificate  of  a  chara^er,  he  fhall>  upon  convldion  before 
a  juftice  of  the  peace,  forfeit  20  /.  with  101.  coils.  The  informer 
is  a  competent  witnefs*  But  if  any  fervant  will  inform  againfl  an 
accomplice,  he  fliaS  be  acquitted.  ^ 

An  a6kion  was  tried  at  the  fittings  after  Trinity  term  1792,  at 
Guildhall^  againfl  a  perfon  who  had  knpwingly  g^ven  a  falfe  cha. 
rader  of  a  man  to  the  plaintiff,  who  was  thereby  induced  to  take 
him  into  his  fervice.  But  this  fer\'ant  fopn  afterwards  robbed  hia 
mafter  of  property  to  a  great  amount,  for  which  he  was  executed* 
And  the  plaintiff  recovered  damages  againfl  the  defendant  to  the 
extent  of  his  lofs.  This  was  an  a^lion  of  gi^eat  importance  to  tho 
public,  and  there  can  be  no  doubt  but  it  was  founded  in  ftri& 
principles  of  law  and  jufUcc, 
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CHAPTER       THE      FIFTEENTH. 


Of    HUSBAND    AND    WIFEL 


TH  E  fecond  private  relation  of  perfons  is  that  of  mar* 
riage,  which  includes  the  reciprocal  rights  and  duties 
of  hufband  and  wife ;  or,  as  moft  of  our  elder  liw  books 
call  them,  of  iaran  znd  ftme.  In  the  confidcration  of  which 
I  fliall  in  the  firft  place  inquire,  how  marriages  may  be  coii« 
traded  or  made;  fliall  next  point  out  the  manoer  in  which 
they  may  be  diflbWed ;  and  fliall,  laftly,  take  a  view  of  cfac 
legal  efie£ls  and  confequence  of  marriage* 

I.  Our  law  confiders  marriage  in  no  other  light  than  as  % 
civil  contra£t.  The  h^Unefs  of  the  matrimonial  ftate  is  left 
entirely  to  the  ecdefiaftical  law :  the  temporal  courts  not 
having  jurifdi^iion  to  confider  unlawful  marriage  as  a  fin,  but 
merely  as  a  civil  inconvenience.  The  punifl>ment  therefore^ 
or  annulling,  of  inceftuous  or  other  unfcriptural  marriages, 
is  the  province  of  the  fpiritual  courts  ^  which  a£l  pro  faUtU 
antmae  \  And,  taking  it  in  this  civil  light,  the  law  treats  it 
as  it  does  all  other  contradls :  allowing  it  to  be  good  and  va« 
lid  in  all  cafes,  where  the  parties  at  the  time  of  making  it 
were,  in  the  firft  place,  nmlling  to  contrad  \  fecondly,  able 
to  contrad  i  and,  laftly,  aftually  did  contract,  in  the  pro- 
per  forms  andfolcmnities  required  by  law. 

First, 
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First,  they  mull  be  mlling  to  contradli  ''  Confenfiti  nm 
*<  c<mc$tbitusffacitntspt'uu^**  is  the  maxim  of  the  civil  law  ia 
this  cafe^:  and  it  is  adopted  by  the  common  lawyers  S  who 
indeed  have  borrowed  (efpccially  in  antient  times)  almoft  all 
their  notions  of  the  legitimacy  of  marriage  from  the  canon 
and  civil  laws. 

SECONSLT^'they  muft  be  able  to  contraA.  In  general, 
all  perfons  are  able  to  contra£l  themfelVes  iti  marriage,  unlefs 
they  labour  under  fome  particular  difabilities,  and  incapaci*^ 
ties«  What  thofe  are,  it  will  be  here  our  bufinefs  to  inquire. 

Now  thefe  difabilities  are  of  two  fotts :  firft,  fuch  as  are 
canonical,  and  therefore  fufficient  by  the  ecclefiaftical  laws  to 
avoid  the  marriage  in  the  fpiritual  court ;  but  thefe  in  our 
law  only  make  the  marriage  voidable,  and  not  iffifaSo  void. 
Until  fentence  of  nullity  be  obtained.  Of  this  nature  are  pre- 
contra£l(  confanguinity,  or  relation  by  blood;  and  affinity^ 
or  relation  by  marriage)  and  fome  particular  corporal  infir- 
mities. And  thefe  cationical  difabilitiesi  are  either  grounded 
upon  the  elpfefs  wl^rds  of  the  divine  law,  or  are  confequences 
phinly  deducible  from  thence:  it  therefore  being  (inful  in 
the  perfons  who  labour  under  them,  to  attempt  to  contrail 
matrimony  together,  they  are  properly  the  objeA  of  the  ec* 
ckfiaftical  magiftrate*8  coerctoo;  in  order  to  feparete  the  of- 
fenders, and  infiid  penance  for  the  offence,  profaiute  animti" 
runt.  But  fuch  marriages  not  being  void  ab  initio,  but  void- 
able only  by  fentence  of  feparation,  they  are  efteemed  vaKd 
to  all  civil  purpofcs,  unlefs  fuch  feparation  is  aAually  made 
during  the  life  of  the  parties.  For,  after  the  death  of  either 
of  them,  the  courts  of  common  law  will  not  fuffer  the  fpiri- 
tual courts  to  declare  fuch  marriages  to  have  been  void;  be«* 
caufe  fuch  declaration  cannot  now  tend  to  the  reformation  of 
the  parties  '•  And  therefore  when  a  man  had  married  his  firft 
wxf(^«  fifter,  and  after  her  death  the  bifhop's  court  was  pro- 

k  Ff,  50*  17.  30.  6  C«.  Utt  33*  *  IkU* 

9  ceeding 
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ceeding  to  annul  the  marriage  and  baftardize  the  ifTue^  tlic. 
court  of  king's  bench  granted  a  prohibition  quqfld  hoc ;  but 
permitted  them  to  proceed  to  punifli  the  hu&andfor  inceft.** 
Thefe  canonical  difabilities  being  entirely  the  province  of  the 
ecclefiaftical  courts,  our  books  ar^  perfe£tly  filent  concerning 
them.  But  there  are  a  few  ftatutes,  which  ferve  as  diredlo* 
ries  to  thofe  courts,  of  which.it  will.be  proper  to  take  notice* 
By  ftatttte  32  Hen.  VIII.  c.  38.  it  is  declared,  that  all  per* 
fons  may  lawfully  marry,  but  fuch  as  are  prohibited  by  God's 
hw  ( I )  -,  and  that  all  marriages  contrafted  by  lawful  periboi 
in  the  face  of  the  church,  and  confummate  with  bodily  know« 
lege,  and  fruit  of  children,  ihali  be  indiifoluble.  And  (be* 
caufe  in  the  times  of  popery  a  great  variety  of  degrees  of 
kindred  were  made  impediments  to  marriage,  which  impedi-^ 
ments  might  however  be  bought  off  for  money}  it  is  declared 
by  the  fame  ftatute,  that  nothing  (God's  law  except)  fiiall 
impeach  any  marriage^  but  within  the  Levitlcal  degrees  (2)( 
the  fanbeft  of  which  is  that  between  uncle  and  niece  ^.   Bj 

<  Salk.  548.  f  Gtlb.  Rep.  158. 


( I )  In  this  ilatute  the  prohibitions  by  God's  law  arc  ndt  fpe*- 
cified;  but  in  the  25  Hen.  VIII.  c.  22.  and  28  Hen.  VII I.  c.  7. 
the  prohibited  degrees  are  particularized.  It  is  donbtfnl  whether 
thefe  two  laft  ftatutes  are  in  force.  2  Burn.  Ec.  405.  But  fo  fitt* 
they  fcem  only  to  be  declaritory  of  the  Levitical  law.  The  for- 
mer declared  null  and  void  the  marriage  between  Hen.  VI I L  and 
Cathariue  of  Arragon»  the  widow  of  his  elded  brother  prince 
Arthur ;  for  which  a  diTpenfation  had  been  obtained  from  the 
pope. 

The  qutflion  refpefting  the  validity  of  this  difpenfation  pro- 
duced that  quarrel  between  the  king  and  the  pope,  which  ended 
in  the  abolition  of  the  dominion  of  the  latter  in  this  country :  and 
the  inconftancy  of  that  capricious  king's  affedUons  accelerated  the 
Information  of  our  religion. 

(2  }  The  prohibited  degrees  axe  all  which  are  under  the  4th  de- 
gree of  the  civil  law,  except  in  the  afcending  and  defcending  hne» 
and  by  the  courfe  of  nature  it  is  fcarcely  a  pofTible  cafe  that  any 
anc  ihould  ever  marry  his  iHue  in  the  4th  degree ;  but  between  col- 
laterals 
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chc  fame  ftatute  all  impediments  ariGng  from  pre-contra£l« 
fa  otker  perfonsi  were  abolifiied  and  declared  of  none  efie£ky 
imlefs  they  bad  been  confummated  with  bodily  knowlege  : 
in  which  cafe  the  canon  law  holds  fuch  contrad  to  be  a 
marriage  defaBo.  Bat  this  branch  of  the  ftatute  was  re- 
pealed by  ftatute  2  &  3  Edw.VI.  c.  23.  How  far  the  %€Jc 
ef  26  Geo. II.  c.  33.  (which  prohibits  all  fuits  in  ecdefiafti* 
eal  courts  to  compel  a  manriagCi  in  confequence  of  any  con^ 
trafl)  may  collaterally  extend  to  revive  this  claufe  of 
Henry  VIIFs  ftatute,  and  abolifli  the  impediment  of  pre* 
contrad>  I  leave  to  be  confidered  by  the  canonifts  (3). 

laterals  it  Is  univerially  true,  that  all  who  are  in  the  4th  or  any 

higher  degree  are  permitted  to  marry ;  as  iiril-counns  are  in  the 

4th  degree,  and  therefore  may  marry,  and  nephew  and  great  aunt* 

or  niece  and  great  uncle,  are  alfo  in  the  4th  degree,  and  may  in* 

termarry  :  and  though  a  man  may  not  marry  his  grand- mother,  it 

IB  certainly  true  that  he  may  marry  her  fifter.     G'thJ,  Cod.  415, 

See  the  computation  of  degrees  by  the  civil  law,  2  vol.  p.  207. 

The  fame  degrees  by  affinity  are  prohibited.     Af&nity  always 

arifes  by  the  marriage  of  one  of  the  parties  fo  related  ;  as  a  hur. 

band  is  related  by  affinity  to  all  the  confaguinei  of  his  wife;  and 

wee  verfd  the  wife  to  the  hu(band's  confanguines :  for  the  hufband 

and  wife  being  confidered  one  ffeib,  thofe  who  are  related  to  the 

one  by  blood,  are  related  to  the  other  by  affinity.  Gilf.  Cod.  41 2« 

Therefore  a  man  after  his  wife's  death  cannot  marry  her  flftery 

sunt,  or  niece.     But  the  confangmtui  of  the  hufband  are  not  at  all 

dated  to  the  cMfangmrut  of  the  wife.     Hence  two  brothers  may 

marry  two  fifters,  or  father  and  fon  a  mother  and  daughter :  or  if 

a  brother  and  fifter  marry  two  perfonsnot  related,  and  the  brother 

and  fifter  die,  the  widow  and  widower  may  intermarry  5  for  though 

I  am  related  to  my  wife's  brother  by  affinity,  I  am  not  fo  to  my 

wife's  brother's  wife,  whom,  if  circumftances  would  admit,  it 

Vttuld  not  be  unlawful  for  me  to  marry. 

(3)  A  contvk^ ptr  verba  de prafentt  tempore  ufed  to  be  confi. 
dercd  in  the  ecclefiaftii;^^  courts  ipfum  matrimanlum^  and  if  either 
party  had  afterwards  married,  this,  as  a  fecond  marriage,  would 
have  been  annulled  in  the  fpintual  courts,  and  the  firft  contrati 
enforced*    See  an  inftance  of  it  4  Co.  29.   But  as  this  pre-engage- 

meat 
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Thb  other  fort  of  difabilities  are  thofe  which  are  created, 
or  at  leaft  enforced)  by  the  municipal  laws*  And  though 
fome  of  them  may  be  grounded  on  natural  law,  yet  they  are 
regarded  by  the  laws  of  the  land,  not  fo  much  in  the  light  of 
any  moral  offence,  as  on  account  of  the  civil  inconveniences 
they  draw  after  them.  Thefe  civil  difabilities  make  the  con- 
trafi:  void  at  initio^  and  not  merely  voidable ;  not  that  they 
diflblve  a  conttzQt  already  formed,  but  they  render  the  par*  [  436  ^ 
ties  incapable  of  forming  any  contra£l  at  all :  they  do  not  put 
afunder  thofe  who  are  joined  together,  but  they  previoufly 
hinder  the  jundiion.  And,  if  any  perfons  under  thefe  legal 
incapacitieift  come  together,  it  is  a  n^eretricious,  and  not  a 
matrimonial,  union. 

1.  The  firft  of  thefe  legal  "difabilities  is  a  prior  marriage, 
or  having  another  hufband  or  wife  living;  in  which  cafe,  be- 
fides  the  penalties  confequent  upon  it  as  a  fe]ony(4),  the  fe- 
COnd  marriage  id  to  all  intents  and  purpofes  voids  :  polygamy 
being  condemned  both  by  the  law'of  the  new  teftament,  and 
the  policy  of  all  prudent  dates,  efpecially  in  thefe  northern 
climates.  And  Juftinian,  even  in^  the  climate  of  modern 
Turkey,  is  exprefs  ^,  that  *<  duas  uxons  eodem  tempore  habere 
«  non  licetr 

2.  The  next  legal  difability  is  want  of  age.  This  is  fuf* 
ficient  to  avoid  all  other  contradis,  on  account  of  the  imbe- 
cility of  judgment  in  the  parties  contrafling;  a  fortiori  there- 
fore it  ought  to  avoid  this,  the  moil  important  contract  of  any. 
Therefore  if  a  boy  under  fourteen,  or  a  girl  under  twelve 
years  of  age,  marries,  this  marriage  is  only  inchoate  and  im- 
perfeA;  and,  when  either  of  them  comes  to  the  age  of  con- 

%  BffO.  Abr.  tit,  Btfiardy^  pU  S.  ^  Jnfi.  I.  xo.  6. 


nient  can  no  longer  be  carried  into  effeA  as  a  marriage,  I  think  wc| 
may  now  be  aflured  that  it  will  never  more  be  an  impediment  to  a 
fubfequent  marriage  adually  folemnized  and  confummated. 
(4)  Seethe  exceptional  4V0L  164. 

Vol.  I.  P  p  fent 
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fent  aforefaidy  they  majr  difagree  and  declare  the  marriage 
void,  without  any  divorce  or  fentence  in  the  fpirttual  court. 
This  is  founded  on  the  civil  law^  But  the  canon  law  pays  a 
greater  regard  to  the  conftitution,  than  the  age^  of  the  par*, 
ties  ^  \  for  if  tlicy  are  habiUs  ad  mairimomum^  it  is  a  good 
tnarriagCi  whatever  their  age  may  be.  And  in  our  law  it  is 
fo  far  a  marriagei  that,  if  at  the  age  of  confent  they  agree  to 
continue  together,  they  need  not  be  manicd  again  ^  If  the 
hufband  be  of  years  of  difcretion,  and  the  wife  under  twelve, 
when  (he  comes  to  years  of  difcretion  he  may  difagree  as 
well  as  (he  may :  for  in  contrads  the  obligation  muft  be 
mutual^  both  muft  be  bound,  or  neither(5):  and  fo  it  is, 
vice  verfoi  when  the  wife  is  of  years  of  difcretion,  and  the 
hufband  under  "*• 

C  437  ]  3v  Another  incapacity  arifes  from  want  of  confent  of 
parents  or  guardians.  By  the  common  law,  if  the  parties 
themfelves  were  of  the  age  of  confent,  there  wanted  no  other 
concurrence  to  make  the  marriage  valid:  and  this  was  agree- 
able to  the  canon  law.     But,  by  feveral  ftatutes^,  penalties 

^Leon,  Conjiit.  109.  ■»  ThiJ, 

^  DeeretjI.  /.  4.  tit.  2.  y«.  3.  "  6  &  7  Will.  lIL  c.  6.  7*8  W. 

^  Co.  Litt.  79.  III.  c.  35.     10  Ann.c.  19. 


(5)  This  propoiition  is  too  generally  cxprelTed;  for  there  arc 
various  contradls  between  a  pcrfon  of  full  age  and  a  minory  in  which 
the  former  is  bound  and  the  btter  is  not.  The  authorities  fcem 
decifive  that  it  is  true  with  regard  to  the  contradl  of  marriage  refer- 
red to  the  ages  of  14  and  12  ;  but  it  has  alfo  long  been  dearly  fet- 
tled that  it  is  not  true  with  regard  to  contra£^s  for  marriage  referred 
to  the  minority  under  twenty-one. 

For  where  there  are  mutual  promifes  to  many  between  two 
perfonSf  one  of  the  age  of  2 1  and  the  other  under  that  age»  the 
£r{l  is  bound  by  the  conttad^  and  on  the  fide  of  the  minor  it  is 
voidable;  or  for  a  breach  of  the  promife  on  the  pai*t  of  ^he  perfon 
of  full  age,  the  minor  may  maintain  an  a^ton  and  recover  damages, 
but  no  action  can  be  maintained  for  a  fimilar  breach  of  the  contnA 
on  the  fide  of  the  minor.  Holt  v.  Ward  Clarencicux,  Stn  937.  5". 
C  /j/«/.  175.  275. 

of 
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of  100/.  are  laid  on  every  clergyman  who  marries  a  couplt; 
either  without  publication  of  banns  (which  may  give  notice 
to  parents  or  guardians)  or  without  a  licence,  to  obtain  which 
the  confent  of  parents  or  guardians  muft  be  fwom  to  (6).  And 
by  the  ftatute  4  &  ;  Ph.  and  M.  c.  8.  whofoever  marries  any 
woman  child  under  the  age  of  fixteen  years,  without  confent 
of  parents  or  guardians,  ihall  be  fubjefk  to  fine,  or  five  years 
imprifonment :  and  her  eftate  during  the  huiband's(7)  life  (hall 
go  to  and  be  enjoyed  by  the  next  heir.  The  civil  law  in«* 
deed  required  the  confent  of  the  parent  or  tutor  at  all  ages ; 
unlefs  the  children  were  emancipated,  or  out  of  the  parents 
power*:  and  if  fuch  confent  from  tke  father  was  wanting, 
the  marriage  was  null,  and  the  children  illegitimate ';  but 
the  confent  of  the  mother  or  guardians,  if  unrcafonabiy  with- 
held^ might  be  redrefled  and  fupplied  by  the  judg^,  or  the 
prefident  of  the  province  ^  :  and  if  the  father  was  mn  compos^' 
a  fimilar  remedy  was  given  '•  Thefe  provifions  are  adopted 
and  imitated  by  the  French  and  Hollanders,  with  this  differ- 
ence :  that  in  France  the  fons  cannot  marry  without  confent 
of  parents  till  thirty  years  of  age,  nor  the  daughters  tjU 
twenty- five' ;  and  in  Holland,  the  fons  are  at  their  own  dif- 
pofal  at  twenty-  five,  and  the  daughters  at  twenty  ^  Thus 
hath  ftood,  and  thus  at  prefent  (lands,  the  law  in  other  neighs 
bouring  countries*    And  it  has  lately  been  thought  proper 

o  Ff,  %y  1.  «,  (^  18.  •  Domat.  of  dowries,  §  2.  Moatefq. 

f  Ff.  I.  S*  It.  Sp.  L.  13.7. 

%  Cad.  5.  4.  I,  Gf  10.  t  VmniM  in  Inf.  I  i .  f.  le, 

V  /i^.  1.  10.  t. 


(6)  By  the  26  Geo.  II.  c.  33.  f.  7.  if  any  clergyman  fliall  mar- 
ry a  couple  out  of  a  church  or  a  public  chapel,  where  bannt  had 
been  ufually  publxflied  before  1754*  unlefs  by  fpecial  licence  fit>m 
the  archbi(hop ;  or  (hall  marry  them  without  a  h'cencc>  or  publica- 
tion of  banst;  he  ihall  be  guilty  of  felony,  and  fhall  be  tranfported 
for  14  years.  And  there  have  been  inflances  of  conviAipns  for  this 
offence. 

(7)  The  conftruAion  of  the  ftatute  feems  toi>c,  that  it  (hallalfo 
go  to  the  next  heir  during  the  life  of  the  wife,  even  after  the  death 
of  the  huiband.  i  Brown.  Ch,  Rep.  23.  But  the  contrary  hasbeem 
decided  in  thc^xchequer.^  jtmb.  73. 
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to  introduce  Tomewhat  of  the  fame  policy  into  our  laws, 
by  ftatute  26  Geo.  II*  c  3.3  ^  whereby  it  is  enaded,  that  all 
fparriagea  celebrated  by  licence  (for  banus  iiippofe  notice), 
where  cither  of  ^e  parties  is  under  twenty-one,  (not  hcuyg 
^  438  ]  a  widow  or  widower,  who  are  fuppofed  emancipated,}  with- 
out the  coufent  of  the  father,  or,  if  he  be  not  living,  of  the 
mother  or  guardians  (8),  fliall  be  abfolutely  void.  A  like  pro* 
irifion  is  mzdt  as  in  the  civil  law,  where  the  mother  or  guar- 
dian is  non  campoj,  beyond  fea,  or  unreafonably  froward,  to 
difpenfe  with  fuch  confcnt  at  the  difcretion  of  the  lord  chan* 
cclior :  but  no  ptoviilon  is  made,  in  cafe  the  father  (hould 
labour  under  any  mental  or  otlier  incapacity  (9).  Mu<;hiDay  be^ 
and  much  has  been  faid,  both  for  and  agaAnlt  this  Innovation 
iipon  our  antient  laws  and  conilitution.  On  the  one  ha^ud^ 
it  prtvents  the  chnJeiUue  marriages  of  minors,  which  arc 
ofcen  a  tcriible  inconvenience  to  thofe  private  families  where- 
1)1  they  happen.  On  the  other  hand,  reftraints  upon  mar- 
riages, efpecially  a^ong  the  lower  clafs,  are  evidently  detri- 
mental to  the  public,  by  hindering  the  increafe  of  the  people  i 
ajid  to  religion  and  mondity,  by  encouragiiig  liceBtiOttrne& 


(8)  A  matter  of  fuch  importance  defcrves  to  be  more  particularly 
l!atcd  :  the  party  under  age  manying  by  licence,  if  a  minor,  and 
not  haviniif  been  married  before,  muft  have  the  confent  of  a  fiithcr* 
if  living;  if  he  be  dead,  of  a  guardian  lawfully  appoltUedi  if  there 
be' no  fuch  guardian,  then  of  the  mother  if  ihe  is  unmarried;  if  thor 
be  no  motVcr,  then  of  a  guirdian  appointed  by  the  court  of  chan- 
cery. The  guardian  whofe  confcnt  is  interpofed  betw^n  that  otthe 
£iitl)€r  and  that  of  the  mother,  muft  either  be  a  tcftamcntary  g^r- 
dian  appoiutcd  by  the  father^s  will,  or  a  guardian  appointed  by 
chancery;  or  if  there  is  no  fuch  guardian,  and  the  minor  is  under 
the  age  of  fourteen,  and  lias  lands  by  dcfcent,  perhaps  the  confent  of 
a  focagc  guardian  would  be  fufiicicnt;  though  it  might  not  be  pru« 
fflcnt  to  rely  upon  it  alone, and  fuch  an  early  mamagenow  fddom^ 
l^ppen^. 

(9)  The  v/ords  of  the  ftntute  are,   **  if  any  fuch  guardian,  or 

ipotbcr,  or  any  of  them <»  whofe  confent  is  made  necefflkry,  (hall  be 

non  compos  mentis 9^  fe^c.     Under  the,  words  any  ofthem^  I  conceive 

t^at  the  cKaocellor  would  think  himielf  enabled  to  confent  for  a 

father,  whofe  confeat  it  was  thus  impol}Ibk  to  obtain. 

3  and 


Ch,  15*  ^Persons.  4j8 

and  debauchery  among  the  fingle  of  both  fexes  i  and  thereby 
deilroying  one  end  of  fociety  and  government,  which  is  co/^* 
cutitu  prohiber€  vago.  And  of  this  laft  inconvenience  the  Ro- 
man laws  were  fo  fenfible,  that  at  the  fame  time  that  they 
forbad  marriage  without  the  confent  of  parents  or  guardians^ 
they  were  kfs  rigorous  upoQ  that  very  account  with  regard  te 
other  reilraints:  for,  if  a  parent  did  not  provide  a  hufband 
for  his  daughter,  by  the  time  (he  arrived  at  the  age  of  tweiity- 
fiTe9  and  flie.  afterwards  made -a  flip  in  her  conduct,  be  waft 
not  allowed  to  diiinherit  her  upon  that  account;  <<  tpila  noA 
••  fua  culpa, /id parentumf  id  commiftjje  cognofcitur^*^ 

.4.  A  FOURTH  incapacity  is  want  of  reafoa;  without  a 
competent  (hare  of  which,  as  no  other,  fo  neither  can  the 
matrimonial  contra£l  be  valid  ^.  It  was  formerly  adjudged^ 
that  the  iflue  of  an  idiot  was  legitimate,  and  confequently 
that  his  marriage  was  valid.  A  (trange  determination !  (ince 
c6nfent  is  abfolutely  requldte  to  matrimony,  and  neither 
idiots  nor  lunatics  are  capable  of  confenting  to '  any  thing. 
And  therefore  the  civil  law  judged  much  more  fenfibly  when 
it  made  fuch  deprivations  of  reafon  a  previous  impediment  \ 
though  not  a  caufe  of  divorce,  if  they  happened  after  mar*  [  439  ] 
riage  '•  And  modem  refolutions  have  adhered  to  the  reafoit 
of  the  civil  law,  by  determining  r  that  the  marriage  of  a  Iu» 
natic,  not  being  in  a  lucid  interval,  was  abfolutely  void. 
But  as  it  might  be  difficult  to  prove  the  cxaA  (late  of  the  party's 
mind  at  the  actual  celebration  of  the  nuptials,  upon  this  ac- 
count (concurring  with  fome  private  family'  reafons)  the  fta- 
tute  15  Geo.  11.  c.  30.  has  provided  that  the  marriage  of  lu- 
natics and  perfons  under  phrenzles  (if  found  lunatics  under  a, 
commiflion,  or  committed  to  the  care  of  truftees  by  any  a£l  p£ 
parliament)  before  they  are  declared  of  found  mind  by  the  lord 
chancellor  or  the  majority  of  fuch  truftees,  ihall  be  totally 
void  (10). 

«  iV#«.  115.  ^  II.  f  Moiflfon's  cafe,  cwa^  Defegat, 

w  I  Roll.  Abr.  357*  *  See  private  a£tsi3  Geo.  II.  c.  6. 

X  Ff.  23.  ftr.  1./.  %,  &  tU.  %.  /.  i6« 

(.10)  Till  the  2  Ac  3  £dw.  VL  c.  ai.  the  clergy  in  this  country 
were  prohibited  to^ihanry,  by  tatious  laws  and  canons;  aftatute  iit 

P  P  3  tljc 
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LASTLT9  the  parties  muft  not  only  be  willing  and  able  to 
contra£l,  but  adiually  muft  contTa£^  themfelves  in  due  form 
of  law^  to  make  it  a  good  civil  marriage.  Any  contraA  madcy 
per  verba  de  prefenti^  or  in  words  of  the  prefent  tenfe^  and 
in  cafe  of  cohabitation  ^^r  verba  dejuturo  alfo,  between  per- 
fons  able  tocontrad,  was  before  the  late  z(k  deemed  a  valid 


the  3 1  Hen.  VIII.  c  1 4.  having  even  made  it  felony.    But  the  legt. 

flature  by  2  &  5  Edw.  VI.  c.  a  i  •  repealed  the  laws  and  canons  which 

impofed  that  feveic  reftridtion  upon  the  clergy,  and  granted  them 

the  fame  indulgence  that  the  laity  enjoyed.     The  preamble  to 

that  ftatutCy  as  almoft  all  the  preambles  to  the  ilatutes  in  that 

Ihort  reign»  is  cxpreffed  with  a  remarkable  degree  of  eloquence. 

**  Although  it  were  not  only  better  for  the  eilimation  of  pricfts 

<*  and  other  minifters  in  the  church  of  God,  to  Itv^  chafte,  fok,  and 

'*  feparate  from  the  company  of  women,  and  the  bond  of  marriage ; 

**  but  alfo  thereby  they  might  the  better  intend  to  the  adminif- 

**  tradon  of  the  gofpel,  and  be  Icfs  intricated  and  troubled  with 

^  the  charge  of  houfehold,  being  free  and  unburthened  from  the 

^  care  and  coil  of  finding  wife  and  children ;  and  that  it  were  moft 

**  to  be  wiflied,  that  they  would  willingly  and  of  their  felres  en- 

'^  deavour  themfelves  to  a  perpetual  chaftity  and  abilinence  finom 

•*  the  ufe  of  women :  yet,  forafmuch  as  the  contrary  hath  rather 

<^  been  feen,  and  fuch  undeanlinefs  of  living,  and  other  g^at  [ncon- 

^  venienctes  not  meet  to  be  rehearfod,  have  followed  of  compelled 

^*  cbaftity»  and  of  fuch  laws  as  have  prohibited  thofe  the  godly 

**  ufe  of  marriage ;  it  were  bett^,  and  rather  to  be  fuffered  in 

^  the  conunonwealth,  that  thofe  which  could  not  contain,  ihould» 

^*  after  the  counfel  of  fcripture,  live  in  holy  marriage,  than  feign* 

^  edly  abufe  with  worfe  enormity,  outward  chafb'ty  or  fingle 

<*  life."    But  this  (latute,  like  all  the  other  reforms  in  the  church, 

was  repealed  by  queen  Mary,  and  it  was  not  revived  again  till  the 

X  Ja.  I.  c.  25.  though  the  thirty-nine  articles  had  been  pafied 

ia  convocation  in  the  fifth  year  of  the  reig^n  of  qneen  Elizabeth  ; 

the  3  2d  of  which  declares,  that  it  is  lawful  for  the  bi/hops,  prtefU» 

and  deacons,  as  for  all  other  chriilian  men,  to  marry  at  their  own 

dijcretion. 

The  clerks  in  chancery,  though  laymen,  were  not  afiowed  to 
marry  till  the  14  &  15  Hen.  VIII.  c.  8.  And  no  lay  doctor  of 
civil  law,  if  he  was  married,  could  eaercife  any  ecclefiaftical  jurif- 

didion  till  37  Hea*  VIIL  c.  7.    a  Bum.  £c*  1^j^m9* 

marriage 
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marriage  to  many  purpofcs;  and  the  parties  might  be  com- 
pelled in  the  fpiritual  courts  to  celebrate  it  in  facie  ecclefiae. 
But  thefe  verbal  contrails  are  now  of  no  force^  to  compel  a 
future  marriage*.  Neither  is  any  marringe  at  prefent  valid, 
that  is  not  celebrated  in  fome  pari(h  church  or  public  cha- 
pel ( 1 1}|  unlefs  by  difpenfation  from  the  archbifhop  of  Canter* 
bury.  It  mud  alfo  be  preceded  by  publication  of  banns,  or  by 
licence  from  the  fpiritual  judge.  Many  other  formalities  are 
likewife  prefcribed  by  the  aft ;  the  negle£t  of  which,  though 
penal,  does  not  invalidate  the  mnrriage.  It  is  held  to  be  alfo 
efTential  to  a  marriage,  that  it  be  performed  by  a  perfon  in  or« 
ders  ^ ;  though  the  intervention  of  a  pried  to  folemnize  this 
contract  is  ratxt\^  juris  pofittvi^  and  not  juris  naturalis  aut  di^ 
vini :  it  being  faid  that  pope  Innocent  the  third  was  the  firft 
who  ordained  the  celebration  of  marriage  in  the  church^  5  be- 
fore which  it  was  totally  a  civil  contra£t.  And,  in  the  times  of  |[  440  1 
the  grand  rebellion^  all  marriages  were  performed  by  the  juf- 
tices  of  the  peace ;  and  thefe  marriages  were  declared  valid, 
without  any  freih  folemnization,  by  (latute  12  Car.  II. 
c.  33.  But,  as  the  law  now  (lands,  we  may  upon  the  whole 
co]Ic£l,  that  no  marriage  by  the  temporal  law  is  ipfo  faBo 
vQidy  that,  is  celebrated  by  a  perfon  in  orders,  in  a  parifh 
church  or  public  chapel  (or  elfewhere,  by  fpecial  difpenfation) 
^-^in  purfuance  of  banns  or  a  litence,— 'between  fingle  per- 

*  Sut.  a6  C«o.  II'.  c.  33.        b  Salk.  119.        c  Moor.  170. 


(11)  The  marriage  acl  requires,  that  the  marriage  (hall  be  cele- 
brated in  fome  pariOi  church  or  public  chapel,  where  baons  had 
been  ufually  publiHied ;  i .  e.  before  the  25th  of  March  1 754.  In  coa- 
fequence  of  this  conftru6lion,  the  court  of  king's  bench  were  obHge4 
to  declare  a  marriage  void,  which  had  been  folemnized  in  a  chapel 
ertdled  in  1765.  {Doug,  659.)  And  as  there  ^\erc  many  mar- 
riages equally  dcfe6tive,  an  a£l  of  parliament  was  immediately 
pa(red,  which  legalized  all  marriages  celebrated  in  fuch  churches 
or  chapels,  fmce  the  pafling  of  the  marriage  a6l;  and  it  alfo  in* 
dcmnified  the  cieigymcn  &om  the  penalties  they  had  ificuned* 

21  Ceo.  IJI.c.  53- 

P  p  4  fonsj 
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'fons,— confenting,<~of  found  mitid,*— and  of  tbe  -age  of 
twenty-one  years j^— -or  of  tbe  age  of  fourteen  in  males  and 
twelve  in  females^  with  confent  of  parents  or  guardians^  or 
without  it)  in  cafe  of  widowhood.  And  no  marriage  is  vad^ 
able  by  the  ecclefiaftical  law,  after  the  death  of  either  of  the 
parties,  nor  during  their  lives,  unlefs  for  the  canonical  im« 
pediments  of  pre- contra^,  if  that  indeed  ilill  exiils;  ofcon- 
fanguinity  i  and  of  affinity,  or  corporal  imbecility,  fubfifting 
previous  to  their  marriage. 

n.  I  AM  next  to  conGder  the  manner  in  which  marriages 
may  be  diflblved ;  and  this  is  cither  by  death,  or  divorce. 
There  are  two  kinds  of  divorce,  the  one  total,  the  other  par- 
tial; the  one  a  vinculo  matrimonii^  the  other  merely  a  menfa 
(t  thorom  The  total  divorce,  a  vinculo  matrimonii^  muft  be 
for  fome  of  the  canonical  caufes  of  impediment  before-men- 
tioned; and  thofe,  exifting  before  \ht  marriage,  as  is  always 
the  cafe  in  confanguinity;  not  fupervenient,  or  arifing  nfler" 
^ardsf  as  may  be  the  cafe  in  affinity  or  corporal  imbecili- 
ty (12).  For  in  cafes  of  total  divorce,  the  marriage  is  de- 
clared null,  as  having  been  abfolutely  unlawful  ao  initio;  and 
the  parties  are  therefore  feparated  pro  falute  atliniarum:  for 
which  rcafon,  as  was  before  obferved,  no  divorce  can  be  ob- 
tained, but  during  the  life  of  the  parties.  The  ifliie  of  fuch 
marriage  as  is  thus  entirely  diflblv^d,  are  baftards''. 

DiYOHCB  a  menfa  et  thoro  is  when  the  marriage  is  juft  and 
lawful  ab  initio^  and  therefore  the  law  is  tender  of  diilblving 
it ;  but,  for  fome  fupervenient  caufe,  it  becomes  improper  or 

<l  Co.  Utt.  235. 

(iz)  Corporal  imbecility  may  arife.  after  the  marriaget  which 
vvill  not  then  vacate  the  marriage,  becaufe  there  was  no  fraud  m 
the  original  contra^;  and  one  of  the  ends  of  maniage>  t/s*  the 
legitimate  procreation  of  children,  may  have  been  anfwered:  but  flO 
kindred  by  affinity  can  happen  fubfequently  to  the  marriage;  for  at 
affinity  always  depends  upon  the  previous  marriage  of  one  of  the 
parties  fo  related;  if  a  hufband  and  wife  are  not  fo  related  at  the 
^mc  of  the  marriage,  they  never  can  become  fo  afterwards. 

ixnpoffiblc 
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impoi&ble  for  the  parties  to  live  together:  aa  in  the  cade  of 
intolerable  ill  temper,  or  adultery,  in  either  of  the  parties^ 
For  the  canon  law,  which  the  common  law  follows  in  this 
cafe,  deems  fo  highly  and  with  fuch  myfterious  reverence  of 
the  nuptial  tie,  that  it  will  not  allow  it  to  be  anloofed  for 
any  caufe  whatfoever,  that  arifes  after  the  union  is  made» 
And, this  is  faia  to  be  built  on  the  divine  re%'ealed  law; 
though  that  exprefsly  afligns  incontinence  as  a  caufe,  and 
indeed  the  only  caufe,  why  a  man  may  put  away  his  wife 
and  marry  another  ^«  The  civil  law,  which  is  partly  of  pa* 
gan  original,  allows  many  caufes  of  abfolute  divorce ;  and 
fome  of  them  pretty  fevere  ones  :  (as  if  a  wife  goes  to  the 
theatre  or  the  public  games,  without  the  knowlegc  and  con- 
fcnt  of  thehufband^)  but  among  them  adultery  is  the  prin- 
cipal, and  with  reafon  named  the  firft^.  But  with  us  in 
England  adultery  is  only  a  caufe  of  feparation  from  bed  and 
board^:  for  which  the  bed  reafon  that  can  be  given,  is,  that 
if  divorces  were  allowed  to  depend  upon  a  matter  within 
the  power  of  either  of  the  parties,  they  would  probably  be 
extremely  frequent ;  as  was  the  cafe  when  divorces  were 
allowed  for  canonical  difabillties,  on  the  mexe  confelfioii 
of  the  parties',  which  is  now  prohibited  by  the  canons''  (i  3)* 
However,  divorces  a  vinculo  matrimonii ^  for  adultery,  have 
of  late  years  been  frequently  granted  by  a&  of  parlia- 
ment (i4)« 

•  Matt  x»x.  9*  ^  *»  Moor.  68 3. 

f  Nov,  117.  *  zMod.  314. 

S  Cod.  5.  17.  8.  ^  Can*  1603.  c.  105* 


(13)  A  hufband  cannot  obtain  a  divorce  in  the  ecclefiaflical 
courts  for  the  adultery  of  his  wife  if  (he  recriminates,  and  can 
prove  that  he  alfo  has  been  unfaithful  to  the  marriage  vow ;  this 
feems  to  be  founded  on  the  following  rational  precept  of  the  civil 
law,  juJex  aduherit  ante  oculot  habere  debet  et  inquirere^  an  maritu9 
fudtce  viveruf  mulieri  quoque  bonos  morei  celendi  autor  fuerd.  Per* 
tmquum  enim  videtur  ejfe^  ut  pudicitiam  virab  UKon  exigat,  quam  ipfi 
non  exhibeat,     Ff.  48.  5«  13* 

(14)  To  prevent  divorces  a  vituido  matrimonii  from  being  ob^ 
l^ined  in  parliament  by  fraud  and  coUufion^  the  two  houfes  not 

pnly 
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In  cafe  of  diTorce  a  imnfa  H  thro^  the  law  allows  aHmooy 
to  the  wife:  which  is  that  allowance,  which  is  made  to  a 
woman  for  her  fupport  out  of  the  huiband's  eftate :  being 
fettled  at  the  difcretion  of  the  ecclefiaftical  judge,  on  confi- 
deratlon  of  all  the  circumftances  of  the  cafe.  This  is  fome- 
times  called  her  efiovers\  for  which,  if  he  refufes  payment, 
there  b  (befides  the  ordinary  proccfs  of  excommunication)  a 
writ  at  common  law  Je  ejtovtriis  baiendisf  in  order  to  recover 
it  K  It  is  generally  proportioned  to  the  rank  and  quality  of 
C  44^  ]  ^^  ps^rtfes.  But  in  cafe  of  elopement,  and  living  with  an 
adulterer,  the  law  allows  her  no  alimony"'. 

III.  Having  thus  (hewn  how  marriages  may  be  made,  or 
diflblved,  I  come  now^  laflly,  to  fpeak  of  the  legal  conib- 
4|ucnces  of  fuch  making,  or  difiblution. 

By  marriage,  the  hufband  and  wife  are  one  pcrfon  inlaw ': 
that  is,  the  very  being  or  legal  exiftence  of  the  woman  is  fuf- 
pendcd  during  the  marriage,  or  at  lead  is  incorporated  and 
confolidated  into  that  of  the  bufband  :  under  whofe  wing, 
prote£lion,  and  cwer^  ihe  performs  every  thing;  and  is 
therefore  called  in  our  law*french  Tiftme'covtrt^foimina  viro 
tO'Cperta  \  is  faid  to  be  covert-baron,  or  under  the  proteflion 
and  influence  of  her  buiband,  her  iaroriy  or  lord  i  and  her 
condition  during  her  maniage  is  called  her  coverture  {i^). 

1  I  Lev.  6«  "  CowoL  tit.  Aliroonj.  »  Co.  Litt.  iii. 


only  examine  vrltnefTes  to  be  convinced  of  the  adultery  of  the 
wife,  but  they  require  alfo  that  the  hufband  (hall  have  obtained  a 
fentence  of  divorce  in  the  fpintual  courts,  and  a  verdi£l  with  da- 
mages in  a  court  of  law  from  fome  one  who  nas  had  criminal  in^ 
tcrcourfe  with  the  wife. 

(15)  Whatever  may  be  the  origin  of/emf-covert,  h  is  not  per- 
haps unworthy  of  obfervation,  that  it  nearly  correfponds  in  it's 
fignifications  to  the  Latin  word  mipta  ;  for  that  is  derived  a  mt" 
btndoi  i.  e.  tegendo^  becaufe  the  modefty  of  the  bride,  it  h  faid, 
was  fo  much  confulted  by  the  Romans  upon  that  delicate  occafion, 
that  fhe  was  led  to  her  huiband's  home  covered  with  a  veil. 

Upon 
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Upon  this  principle^  of  an  anion  of  perfon  in  hufband  and 
wife^  depend  almoft  all  die  legal  rights,  duties^  and  difabilities^ 
tliat  citlicr  of  them  acquire  by  the  marriage.    I  fpeak  not  at 
prefeot  of  the  rights  of  property,  but  of  fuch  as  arc  merely 
perfiftal.  For  this  reafon,  a  man  cannot  grant  any  thing  to  }us 
wife,  or  enter  into  covenant  with  her®,  for  the  grant  would 
be  to  fuppofe  her  feparate  exiftence :  and  to  covenant  with  ber^ 
would  be  only  to  covenant  with  himfelf  ( 16} :  and  therefore  it 
is  alfo  generally  true,  that  all  compacts  made  between  huf- 
band and  wife,  when  fingle,  arc  voided  by  the  intermarriage  '• 
A  woman  indeed  may  be  attorney  for  her  huiband  "i;  for  that 
implies  no  feparation  from,  but  is  rather  a  reprefentation  of» 
her  lord.  And  a  huiband  may  alfo  bequeath  any  thing  to  hii  ^ 
wife  by  will ;  for  that  cannot  take  effed  till  the  coverture  is 
determined  by  his  death  ^  The  huiband  is  bound  to  provide 
his  wife  with  nflrteflaries  by  law^  as  much  as  himfelf:  and  if 
(he  contrads  debu  for  them,  he  is  obliged  to  pay  them  •$  but, 
ibranything  befides  neceflarieSyhe  is  not  chargeable'(i7).Alfo 
if  a  wife  elopes,  and  lives  with  another  man,  the  huiband  is  r  ^^^  n 
not  chargeable  even  for  neceffaries  " ;  at  leaft  if  the  peifons 
who  f umiihes  them,  is  fufficiently  apprized  of  her  elopement^. 
If  the  wife  be  indebted  before  marriage,  the  huiband  is  bound 
afterwards  to  pay  the  debt  %  for  he  has  adopted  her  and  her 
circumilances  together  *  ( 1 8).   If  the  wife  be  injured  in  her 

o  C4i.Litt.  II».  «  iSid.  i»o. 

P  Cro.  Car.  551.  **  Stra.  647* 

\  F.  N.  B.  »7.  ^  I  Lev.  s- 

r  Co.Utti.  111.  «  3  Mod,  1S6. 
•  Salk.  118. 


(16)  But  the  hufband  may  grant  to  the  wife  by  the  inter?en- 
tion  of  truftcea;  Harg.  Co.  Litt.  30 ;  and  he  may  fmrrendera  cepy- 
hold  to  her  ufe.  4  Co,  29* 

(17)  What  arc  neceffaries  muft  be  afcertained  by  a  jury  from  the 
rauk  and  circumftances  of  the  hu/band. 

(18)  But  though  the  huiband  has  had  a  great  fortune  with  his 
wife,  if  (he  dies  before  him,  he  is  not  liable  to  pay  her  debts  con- 
traded  before  marriage,  either  in  law  or  equity,  anlcfs  there  is 
fome  part  of  her  pcrfoial  property  which  he  did  not  reduce  into 

his 
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perfon  or  her  property,  flie  can  bring  no  a&ion  for  redreb 
without  her  hulband's  concurrence,  and  in  his  name,  as  wcU 
as  her  own  ^ :  neither  can  (he  be  fued,  without  making  the 
hufband  a  defendant  >.  There  is  indeed  one  cafe  where  the 
wife  (hall  fue  and  be  fued  as  a  feme  fole,  viz.  where  the  huf« 
band  has  abjured  the  realm,  or  is  banifhed  ^,  for  then  he 
is  dead  in  law  ( 19) }  and,  the  hulband  being  thus  difabled  to 
fue  for  or  defend  the  wife,  it  would  be  moft  unreafonable  if 
(he  had  no  remedy,  or  could  make  no  defence  at  all.  In  crimi- 
nal prc^ecutions,  it  is  true,  the  wife  may  be  indifbed  and 
puniihed  feparately  ^^  for  the  union  is  only  a  civil  union.  But, 
in  trials  of  any  fort,  they  are  not  allowed  to  be  evidence  for, or 
againft,  each  other  ^:  partly  becaufe  it  is  impofTible  their  tef- 
timony  (hould  be  indifferent ;  but  principally  becaufe  of  the 
union  of  perfon :  and  therefore,  if  they  were  admitted  to  be 
witneflesyor  each  other,  they  would  contradi£l  one  maxim  of 
law,  <<  ntmfi  in  propria  caufa  teflis  tffi  debit -^^  and  if  a^<ii^each 
other,  they  would  contradidi  another  maxim,  **  nemo  tenetur 
^^  Jtipjum  accufare  (ao)."    But,  where  the  offence  is  diredly 

7  Salk*  119.     I  Roll.  Abr.  347.  b.  i.  c.  zi.) 

*  Bio*  Urnr.  xj).      z  Leon.  311*  «  Co.  Lttt.  133. 

X  Sid.  I  to.    Thii  was  alfo  the  praAice  b  i  Hawk.  P.  C.  3* 

in  the  courts  of  Athens*    (Pott.  Antl^n.  c  ^  Hawk.  P.  C.  431. 

hi8'  polTeflion  before  her  death,  which  he  muil  afterwards  recover 
as'her  adminiftrator ;  and  to  the  extent  of  the  value  of  that  pro- 
perty, he  will  be  liable  to  pay  his  wife's  debts,  dumfohi  which  re- 
mained undifcharged  during  the  coverture,  i  P.  Wnu,  468. 

(19)  This  principle  has  lately  been  extended  ;  and  it  has  been 
decided  by  the  court  of  king's  bench,  that  where  a  married  wo- 
man is  feparated  from  her  hufband,  and  is  allowed  a  fepanite  main- 
tenance by  dcedf  if  (he  then  contra£U  debts,  (he  may  be  fued  at  a 
feme  fole.  Corbet  v.  Baron  Poloenwitz  and  wife,  i  T.R*^,  The 
authority  of  this  decifion  was  at  the  firil  much  queiUoned  \  but  it 
fcems  now  to  be  acquiefced  under. 
^  It  is  alfo  held,  that  if  the  wife  fpends  the  whole  of  her  fetde- 
Tnent  and  allowance,  the  hufbandwill  not  aftei-wards  be  liable  even 
for  necefTariea.     lb, 

(^o)  The  union  of  perfon  is  fcarce  fufficient  to  account  for  thi^ 
rule  of  law  \  for  the  confeflions  of  the  hufband  or  wife  are  no  evi« 

dence 
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agaiaft  the  petfoa  o£  the  ^e,  this  rule  has  'b^en  ufually  dif- 
penfed  ^ith^ :  and  therefore,  by  ftatute  3  Hen,  VIL  c.  a.  ia 
<;afe  a  woman  be  forcibly  taken  away,  and  married^  flie  ma]^ 
l^  a.  witnefs  againft  fuch  her  hufband,  in  order  to  convi£k 
him  of  felony.  For  in  this  cafe  (he  can  with  no  propriety 
be  reclined  his  wife  \  becaufe  a  main  ingredient,  her  cmi^ 
fcnt,  was  wanting  to  the  contra£i :  and  alfo  there  is  another 
Biaxim.of  \vh\  that  no  man  {ball  take  advantage  of  his  own 
wrong :  which  the  raviflier  here  would  do,  if  by  forcibly 
iparrying  a  woman,  he  could  prevent  her  from  being  a  w)t-  [  444  J 
nefs,  who  is  perhaps  the  only  witnefs,  to  that  very  faA. 

In  the  civil  law  the  hulband  and  the  wife  are  confidered  as 
twodiftind  perfons*,  and  may  have  feparate  eftates,  contra^s, 
debts,  and  injuries':  and  therefore,  in  our  ccclefiaftical  courts, 
a  woman  may  fuc  and  be  fued  without  her  hufband^(2i). 

4  Statf  triAls^  Yol*  I.  Lord  Audley^s        «  C.i.  4^  la.  x« 
care.    Stra.  633.  fa  Rcll.  Abr.  298* 

-    -  -      •  r — • I 

dence  agaiaft  the  otlier,  yet  the  confeflions  of  the  party  are  legal 
evidence :  but  the  better  reafon  fee^s  to  be^  that  which  is  generally 
aifignedy  vi%,  if  a  wife  were  a  witnefs  for  Uer  huiband,  (he  would 
be  Under  a  ilrong  temptation  to  commit  perjury ;  and  if  againil 
her  hufbandy  it  would  be  contrary  to  the  policy  of  marriage,  and 
might  create  much  domeftic  diiTenfion  and  unhappinefs :  fo  vice 
verfa  of  the  hufband.  BulL  N,  P.  286.  But  this  rule,  I  (hould 
think,  ought  to  be  confined  to  cafes  where  the  hufband  or  wife  it 
a  party  in  tht  a^on  or  profecution;  yet  in  one  cafe  it  feems'%0 
have  been  held,  that  a  wife  (hall  not  be  called  in  any  cafe  to  give 
evidence,  even  tending  to  criminate  her  hu(band.  2  T*  R»  263. 
If  this  be  true,  a  plaintiff  or  profecutor  may  have  the  benefit  of  the 
teftimony  of  the  one,  and  the  defendant  or  prifoner  cannot  have 
the  benefit  of  the  teftimony  of  the  other  ;  becaufe  the  evidence  of 
the  latter  would  tend  to  charge  the  former  with  perjury.  Surely. 
tn  fuch  cafes,  where  the  intereds  of  (Irangers  are  concerned,  the 
furtherance  of  public  juftige  is  a  coniideration  fiir  fuperior  to  the 
policy  of  marriage,  or  the  domeflic  ilrifes  ef  the  witne(res. 

(21) .  A  feme  covort  having  a  feparate.  eftatCi  may^  in  a  court 
of  equity,  be  fued  as  a  feme  fole",  and  be.  proceeded  againft  with- 
out her  hufl)aQd  j  for,  in  refped  of  her  feparate  eftate,  (he  is 

looked 
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BaT»  though  our  law  in  general  eonfiders  man  and  wife 
at  oneperfon»  yet  there  are  forae  inftances  in  which  (be  is 
feparately  confidered;  as  inferior  to  him,  and  a£Hng  bj  hia 
conSpulfion.  And  therefore  all  deeds  execqlied,  and  a£ls 
dmie,  \>Y  her,  during  her  cof  ertnre>  are  void ;  except  it  be  si 
fine,  or  the  like  matter  of  record,  in  which  cafe  (be  muft  be 
felely  and  fecretly  examined,  to  learn  if  her  a£l  be  vohuitary  >, 
She  cannot  by  will  devife  lands  to  her  huiband,  unlefs  under 
fpecial  circumftances ;  for  at  the  time  of  making  it  flie  is 
fuppofed  to  be  under  his  coercion^.  And  in  fome  feloniest 
and  other  inferior  crimes,  committed  by  her,  through  con- 
ftraint  of  her  huiband,  the  law  excufes  her  ^  (22) :  but  this 
extends  not  to  treafon  or  murder. 

The  hu(band  alfo  (by  the  old  law)  might  give  his  wife  mo* 
derate  corre£lion^.  For,  as  he  is  to  anfwer  for  hermiibcha- 
viour,  the  law  thought  it  reafonable  to  intruft  him  with  this 
power  of  reftraining  her,  by  domeftic  chaftifement,  in  the 
fame  moderation  that  a  man  is  allowed  to  correfl  his  appren* 
tices  or  children*,  for  whom  th^  mailer  or  parent  is  alfo  lia- 
ble In  fome  cafes  to  anfwer-  But  this  power  of  corre£Hoit 
was  confined  within  reafonable  bounds',  and  the  huiband  was 
prohibited  from  ufing  any  violence  to  his  wife,  aliter  quatn  ad 
virum,  ex  caufa  regimwis  et  caftigationis  uxorisfuae^  licite  et  ra^ 
tumaUliter  pertinet  ^.  The  civil  law  gave  the  hufcand  the 
[  445  ]  feme,  or  a  larger,  authority  over  his  wife:  allowing  him,  for 
feme  mifdcmcfnors,^jj^tf//Af  etfyftibus  aeriter  verberare  uxorem% 
for  others,  only  tnodfcam  caftigationem  adhibere  \    But,  with 

f  Litt.  ^  669*  670*  '  *  Moor.  S74. 

^  COk  Litt.  112.  '  n  F.  H>  B.  So. 

i  t  Ha«k.P«  C.  %•  *  jMkt.  117.  #.  14.  ef  Van  Laeuvoi 

it-  I^,  f3a  iMUm 


looked  upon  as  a  feme  fok.  2  Ver,  614.  And  in  a  court  ofequity^ 
~    barpn  and  feme  are  coniidered  as  two  diilin6l  perfonsi  and  there- 
fore a  wife  by  her  prochcin  amy,  may  fue  her  own   hufband. 
3  C0X.  P.  Wmi.  39. 

(as)  This  ccnftraint  and  coercion  of  the  hufband  is  prefumed» 
when  the  wife  is  in  company  with  the  hufband. 

u| 
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us  in  the  politer  reign  of  Charles  the  fecond,  this  power  of 
corre£iion  began  to  be  doubted  « :  and  a  wife  may  now  have 
fecurity  of  the  peace  againft  her  huiband^ ;  or,  in  return,  a 
huiband  againft  his  wife  ^.  Tet  the  lower  rank  of  people, 
who  were  always  fond  of  the  old  common  law,  dill  claim 
and  exert  their  antient  privilege  :  and  the  courts  of  law  will 
{^lU  permit  a  hufband  to  reilrain  a  wife  of  her  liberty,  in  cafe 
of  ^ny  grofs  miibehaviour  '• 

These  are  the  chief  legal  effe£ls  of  marriage  during  the 
coverture  \  upon  which  we  may  obferve,  that  even  the  dif- 
al^ilities,  which  the  wife  lies  under>  are  for  the  moft  part  in-, 
tended  for  her  protedion  and  benefit.    So  great  a  favourite 
is  the  female  fex  of  the  laws  of  England  (23}. 

•  X  Sid.  II).     3Keb.433.  i  Stra.  1207. 

F  1  Lev.  128.  r  Stra.  47  S.  S75. 

i 

(23]  Nothing,  I  apprehend)  would  more  conciliate  the  good- 
will of  the  ftudent  in  favour  of  the  laws  of  England,  than  the  per* 
fuafion  that  they  had  (hewn  a  partiality  to  the  female  fex.  But  I 
am  not  fo  much  in  love  with  my  fubje^  as  to  be  inclined  to  leave, 
it  in  pofleflion  of  a  glory  which  it  may  not  jufUy  deferve.  In  ad- 
dition to  what  has  been  obferved  in  this  chapter,  by  the  learned 
Commentator,  I  fliallhere  Hate  fome  of  the  principal  dilTerences  in 
the  Englifh  law,  refpcdling  the  two  fexes ;  and  I  (hall  leave  it  to 
the  reader  fo  determine  on  which  fide  is  the  balance,  and  how  far. 
this  compliment  is  fupported  by  truth. 

JEIufband  and  wife,  in  the  language  of  the  law,  are  ftiled  Baron  and, 
Jhnf:  the  word  baron,  or  lord,  attributes  to  the  hufband  not  a  very^ 
courteous  fupenority.  But  we  might  be  inclined  to  think  this 
merely  an  unmeaning  technical  phrafe,  if  we  did  not  recoiled,  that 
if  the  baron  kiljs  his  fcme^  .it  is  the  fame  as  if  he  had  killed  a  Iban. 
ger,  or  any  other  perfon ;  but  if  the  feme  kills  her  baron,  it  is  re- 
garded by  the  laws  as  a  much  more  atrocious  crime ;  as  Ihe  not 
only  breaks  through  the  rcftr^nts  of  humanity  and  conjugal  afFec^ 
tlon,  but  throws  off  all  fubjedion  to  the  authority  of  her  hufband. 
And  therefore  the  law  denominates  her  crime,  a  fpeciet  of  treafon, 
and  condemns  her  to  the  fame  punifhment  as  if  (he  hlfd  lulled  the 
king.     And  for  every  fpecies  of  treafpn,  (though  ia  petit  treafon 

13  the 
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thcpaniffuneAtof  men  was  only  to  be  drawn  uid  hanged,)  till  the 
30  Geo*  III.  c.  48.  the  (enteDce  of  women  was  to  be  drawn  and 

burnt  alive.  4  Vol.  204. 

By  the  common  law  all  women  were  denied  the  benefit  of  clergy  ;- 
and  tin  the  3  and 4  W.  &  M.  c.  9.  they  received  fentence  of  death, 
and  might  have  been  executed,  for  the  firfl  ofiFence  in  funple  bu*- 
ceny,  bigamy,  manflaughter,  &c.  however  learned  they  were, 
merely  becaufe  their  fex  precluded'  the  poflibility  of  their  taking 
holy  orders ;  though  a  man,  who  could  read,  was  for  the  fame  ' 
crime  fubjeft  only  to  burning  in  the  hand  and  a  few  months  im« 
prifonment.    4  Vol.  ^69. 

Tbde  are  the  prindpal  diflind^xons  in  cnminid  matters ;  now  let 
lu  fee  how  the  account  ftartds  with  regard  to  civO  rights. 

Inteftate  peribnal  property  is  equally  divided  between  males  and 
females ;  but  a  fon,  though  younger  than  aU  his  fifters,  is  heir  to 
the  whole  of  real  property. 

A  woman's  perfonal  property,  by  marriage,  becomes  abfo* 
lately  her  hufband's,  which  at  his  dcnth  he  may  leave  entirely 
away  from  her;  but  if  be  dies  without  will,  fhe  is  entitled 
to  one-third  of  his  perfonal  property,  if  he  has  children  ;  if  not, 
to  one-half.  In  the  province  of  York,  to  four-ninths  or  three* 
fourths. 

By  the  marriage,  fhe  hufbaud  is  abfolutely  mailer  of  the 
profits  of  the  wife's  lands  during  the  coverture ;  and  if  he 
has  had  a  living  child,  and  fur\'ives  the  wife,  he  retains  the  whole 
of  thofe  lands,  if  they  are  cilates  of  inheritance,  during  his  life  : 
but  the  wife  is  entitled  only  to  dower,  or  one -third,  if  fhe  furvives, 
out  of  the  hufband's  eftates  of  inheritance ;  but  this  fhe  has, 
whether  fhe  has  had  a  child  or  not. 

But  ahufband  can  be  tenant  by  the  curtefy  of  the  tnifl  eflatca 
of  the  wife,  though  the  wife  cannot  be  endowed  of  the  tiuft 
cftates  cf  the  hufband.     3  P.  Iftns.  229. 

With  regard  to  the  property  of  women,  there  is  taxation  without 
rcprefentation  ;  for  they  pay  taxes  without  having  the  h'ljerty  of 
voting  for  repreft  ntatives ;  and  indeed  there  fecms  at  prefent  no 
fubflantialircafon  why  fingle  women  fliould  be  den  it  d  this  privilege. 
Though  the  chaftity  of  women  is  protected  from  violence,  yet  a 
parent  can  liave  no  reparation,  by  our  law,  from  the  feducer  of  his 
daughter's  virtue,  but  by  ftating  that  fhe  is  hisfervant,  and  that  by 
the  confequaices  of  the  feduftion,  he  is  deprived  of  the  benefit  of 
her  labour :  or  where  the  feducer,  at  the  fame  time,  is  a  trefpaiTer 
upon  the  clofc  or  premifes  of  the  parent.  But  when  by  fuch  forced 

circumftances 
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circttmftances  the  law  can  take  cognizance  of  the  offence^  juriea 
difregard  the  pretended  injury,  and  give  damages  commenfurate  to 
the  wounded  feelings  of  a  parent. 

t*emale  virtue,  by  the  temporal  laW,  is  perfedly  ezpofed  to  the 
(landers  of  malignity  and  falfehood ;  for  any  one  may  proclaim 
in  converfation,  that  the  pureft  maid,  or  the  chafteft  matron,  is 
the  moft  meretricious  and  incontinent  of  women,  with  impunity, 
or  free  from  the  animadveriions  of  the  temporal  courts.  Thur  fe- 
male honour,  which  is  dearer  to  the  fex  than  their  lives,  is  left 
by  the  common  law  to  be  the  fport  of  an  abandoned  calumniator^ 
3  Vol.  125. 

From  this  impartial  ftatement  of  the  account,  I  fear  there  it 
little  reafon  to  pay  a  compliment  to  our  laws  for  their  refpeft  and 
&Tour  to  the  female  £bs» 


9 

Volt  1.  Qjl 
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CHAPTER     THE     SIXTEENTH. 


OF    PARENT     A.VD    CHILD. 


TH  £  nntf.  and  die  Aioft  uaiteifid  niatioo  m  tntttrei 
b  immediately  derired  from   tikm  pveoeding^   being 
.that  between  parent  and  child. 

Children  are  of  two  forts ;  legitimate,  and  fpurious,  or 

ballards ;  each  of  which  we  Ihall  confider  in  their  order  i 

and,  firft,  of  legitimate  children. 

•  • 

I.  A  LEGITIMATE  child  is  he  that  is  bom  in  lawful  wed* 
lock,  or  within  a  competent  time  afterwards.  *^  Pater  ifi 
<<  quiwi  nupttae  (Umonfirartt^*  is  the  rule  of  the  civil  law  *  ( 
and  this  holds  with  the  civilians,  whether  the  nuptials  hap- 
pen before,  qr  after,  the  birth  of  the  child.  With  us  in 
England  the  rule  is  narrowed,  for  the  nuptials  muft  be 
precedent  to  the  birth;  of  which  more  wUl  be  faid  when  we 
come  to  confider  the  cafe  of  baftardy.  At  prefent  let  us  in- 
quire into,  I.  The  legal  duties  of  parents  to  their  legitimate 
children.  2.  Their  power  over  them.  3.  The  duties  of  fuch 
children  to  their  parents. 

I.  And,  firft,  the  duties  of  parents,  to  legitimate  chil- 
dren :  which  principally  confift  in  three  particulars ;  their 
maintenance,  their  protedlion,  and  their  education. 

£  447  3     Ths  duty  of  parents  to  provide  for  the  inainteruma  of  their 
children,  is  a  principle  of  natural  law  |  an  obligation,  fays 

•  F/;  a.  4*  5« 

Fiiflimdorf, 
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Puffendorf  ^,  laid  on  them  not  only  by  natnre  hcrfelf,  but  by 
their  own  proper  ad,  in  bringing  them  into  the  world :  for 
they  would  be  in  the  higheft  manner  injurious  to  dieir  iflue^ 
if  they  only  gaire  their  children  life,  that  they  might  after- 
wards fee  them  periih.  By  begetting  them  therefore,  they 
have  entered  into  a  voluntary  obligation,  to  endeavour,  as  far 
as  in  them  lies>  that  the  life  which  they  have  beftowed  (hall 
be  fnppoTted  and  preferved*  And  thus  the  children  will  have 
SI  perfect  righ  of  receiving  maintenance  from  their  parents^ 
And  the  prefident  Montefquieu^  has  a  veryjuft  obfervation 
upon  this  head :  that  the  eftablifhment  of  marriage  in  all 
civilized  ftates  is  built  on  this  natural  obligation  of  the  father 
to  provide  for  his  children  :  for  that  afcertains  and  makes 
known  the  perfon  who  is  bound  to  fulfil  this  obligation : 
whereas,  in  promtfcuous  and  illicit  conjun&ions,  the  father 
is  unknown;  and  the  mother  finds  a  thoufand  obftacles  la 
her  way ;'— (bame,  remorfe,  the  conftraint  of  her  fex,  and 
the  rigor  of  laws ;— that  ftiflc  her  incUnatioAS  to  perform 
this  doty :  and  befides,  (he  generally  wants  Miitj. 

The  municipal  laws  of  all  well-regulated  ftates  have  taken 
care  to  enforce  this  duty :  though  providence  has  done  tl 
more  effe&ually  than  any  laws,  by  implanting  in  the  bread 
of  every  parent  that  natunl  rof 7i»,  or  infuperaUe  degree  of 
afie£lion,  which  not  even  the  deformity  of  perfon  or  mind, 
not  even  the  wickednefs,  ingratitude,  and  rebellioa  of  cUU 
drcn,  can  totally  fuppreCs  or  eztioguiib.   . 

The  civil  Iaw<)  obliges  the  parent  to  provide  maintenance 
for  his  child  ;  and,  if  he  refufes,  ^^  judex  Je  ea  re  cogw^cet!* 
Nay,  it  carries  this  matter  fo  far,  that  it  will  not  fuiFer  a  parent 
at  his  death  totally  to  difinherit  his  child,  withoiK  ezprefsly 
giving  his  reafon  for  fo  doing ;  and  there  are  fourteen  fuch  [  448  3 
reafons  reckoned  up*,  which  may  juftify  fuch  diGnherifon.  If 
the  parent  alleged  no  reafon,  or  a  bad,  or  a  falfe  one,  the  child 
might  ^  Ae  will-  afide^  tanquam  tefiamentum-  wcjfkmfmn^  % 

k  L.  of  N.  1.4.  c  II*  *^»S-s-> 

c  S^  ]i,  b.  sj*  «.  »•  *  iVev.  XX5. 

Qj  7,  teftament 
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teftament  contrary  to  the  natural  duty  of  the  parent*  And 
it  is  remarkable  under  what  colour  the  children  were  to  moTC 
for  relief  in  fuch  a  cafe  :  by  fuggefting  that  the  parent  had 
iod  the  ufe  of  bis  reafon,  when  he  made  the  in^fficms  teft- 
ament.  And  this,  as  Puffendorf  obferyesS  was  xxot  to  bring 
intodifpute  the  teftator's  power  of- difmheriting  his  owaoff- 
fpring ;  but  to  examine  the  motives  upon  which  he  did  it : 
and,  if  they  were  fonnd  defedivein  reafon,  then  to  fetthem 
alide.  But  perhaps  this  is  going  rather  too  far  \  every  msia 
has,  or  ought  to  have,  by  the  laws  of  fociety,  a  power  over 
ikis  owri  property  :  and,  asGrotius  very  well  diftinguilhesfi 
natural  righf  obliges  to  give  a  neajfary  maintenance  to  chil- 
dren \  but  what  is  more  than  that  they  have  no  other  right 
to,  than  as  it  is  given  them  by  the  favour  of  their  parcntSi 
or  the  poiitive  conllitutions  of  the  municipal  law. 

Let  \is  neitt  fe^  what  provifioii  our  own  laws  have  made 
for  this  natural  duty*  It  i^  a  prineiple  of  law  S  that  Aere 
is  an  obligfttioa  on  every  man  to  provide  for  thoie  defcended 
from  his  loins ;  and  the  manner,  in  which  this  obligation 
fliall  be  performed,  is  thus  pointed  out  *•  The  father,  and 
mother,  grandfather,  and  grandmother  of  poor  impotent  per- 
ions  (hall  maintain  them  at  their  own  charges,  if  of  fufficient 
ability,  according  as  the  quarter  feffion  (hall  dire£t(i):  and 
'^  if  a  parent  runs  away,  and  leaves  his  children,  the  church- 
wardens ^nd^eterfeers  of  the  pariih  (hall  feife  his  rents,  goods, 
and  chattels,  and  difpofe  of  them  toward  their  relief.  By 
the  interpretations  which  the  courts  of  law  have  made  upon 
tfaefe  ftatutes,  if .  a  mother  or  grandmother  marries  again, 
and  was  before  fuch  fecond  marriage  of  fufficient  ability 


f  dij*  b,  &  p^Jy  2.  f*  ;•  »•  3< 
li  Raym.  500. 


^'5tat43BI1s.  C.2. 
^  Sut.  5  Qeo.  I.  c.  I* 


( I )  That  is,  they  may  refpe&ively  be  compelfed  to  9JI0W  each 
other  20  X.  a  month,  or  13  /.  a  year  ;  butthat  is  the  gteateft  al- 
lowance which  a  fen  can  be  obliged  to  md:e  an  aged  pareat,  or  a 
father  a  legitimate  Cluld,  by  our  law. 

to 
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to  keep  the  child,  the  hulband  fliall  be  charged  to  main* 
tain  it  ^:  for  this  being  a  debt  of  hers,  when  fingle,  fhall 
like  others  e&tend  to  charge  the  faufband  (2).  But  at  her 
death/  the  relation  being  difiblved^  the  hufband  is  under  no 
farther  obligation* 

No  pcrfon  is  bound  to  prbvide  a  maintenance  for  hU 
ifliiej  unlefs  where  the  children  are  impotent  and  unable 
to  worky  either  through  infancy,  difeafe,  or  accident ;  an^ 
then  is  only  obliged  to  find  them  with  necefTaries,  the  pe- 
nalty on  refufal  being  no  more  than  20  /.  a  month.  For 
the  policy  of  our  laws,  which  are  ever  watchful  to  pro^ 
mote  induftry,  did  not  mean  to  compel  a  father  to  main- 
tain  his  idle  and  lazy  children  in  ei&fe  and  indolence  t 
but  thought  it  unjuft  to  oblige  the  parent,  againft  his  wiU> 
to.provide  them  with  fuperfluities,  and  other  indulgences 
of  fortune  i  imagining  they  might  truft  to  the  impulfe  of 
nature»  if  the  children  were  deferving  of  fuch  farours. 
Yet,  as  nothing  is  fo  apt  to  ftifle  the  calls  of  nature  as 
religious  bigotry,  it  is  enaded  ">,  that  if  any  popifli  parent 
(hall  refufe  to  allow  his  proteftant  child  a  fitting  main- 
tenance, with  a  vievf  to  con^p^l  hin^  to  change  bis  reli- 
gion, ih^  lord  chancellor  Qiall  by  order  pf  court  conftrain 
him  to  4o  what  i$  juft  and  reafonable.  But  tl)is  did  not 
extend  to  peffons  of  another  religion,  of  no  lefs  bitter- 
nefs  and  bigotry  than  the  pppifh  :  and  therefore  in  the  ^verjr 
next  year  we  find  an  ipftance  of  a  jew  of  immenfe  riches> 
whofe  only  daughter  haying  embraced  cbriftianity,  he  turned 

1  Styles*  1S3.    a,  Bolftr.  3|6<  m  St&t  ix  4f  12  W.  III.  c  4. 


(2)  It  has  lately  been  decided^  that  the  authorities  here  relied 
upon  by  the  learned  Commentator  never  were  law ;  and  that  a 
huiband  is  not  bounds  even  whilfl  his  wife  is  alive,  to  fupport  her 
parents,  or  her  children,  by  a  former  huiband,  or  any  other  rela- 
tion ;  for  the  ftatute  43  Eliz.  c,  2.  extends  only  to  relations  by 
blood.  4  7*.  /?.  1 1 8.  But  I  conceive  if  the  wife  had  feparate  pro- 
perty, an  order  might  be  made  upon  her  <ilonc,  to.fupport  he^ 
4:hlldren  and  relations. 


/ 
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her  out  of  doort  \  and  on  her  application  for  relief^  it  was 
held  (he  was  entitled  to  none"  (3).  But  thia  gave  occafion* 
to  another  ftatute^,  which  orcfaios,  that  if  jewiih  parents  re- 
fufe  to  allow  their  proteflaut  children  a  fitting  maintenance 
fuitable  to  the  fortune  of  the  parent,  the  lord  ehaocellor 
on  complaint  may  make  fuch  order  therein  as  he  (hall  fee 
proper. 

Our  law  has  made  no  proviGon  to  prevent  die  djfinherit^ 
ing  of  children  by  will :  leaving  every  man's  property  in  his 
r  ^^^  n  own  difpofal>  upon  a  principle  of  liberty  in  Uiia»  as  well  as 
every  otbfer,  a^^ion  :  though  perhaps  it  had  not  been  ainii8» 
if  the  parent  had  been  bound  to  leave  them  at  the  leaft  s  iie-> 
ceflary  fubfiftence.  Indeed)  among  perfons  of  any  rank  or 
fortune,  a  competence  is  generally  provided  for  younger 
children,  and  the  bulk  of  the  eftate  fettled  upon  the  eldcft^ 
by  themarriage»articles«  Heirs  alfo,  and  children,  are  fa> 
vourites  of  our  courts  of  juftice,  and  cannot  be  difinbeiited 
l>y  a^y  dubious  or  ambiguous  wonk ;  there  being  required 
^e  utmoft  certainty  of  the  teftator's  intentions  to  tsdce  away 
the  right  of  an  hciri. 

From  the  duty  of  maintenance  we  may  eafily  pafs  to  that 
^prcUBwn^  which  is  alfo  a  natural  duty,  but  rather  permit- 
Sed  than  enjoined  by  any  municipal  laws :  nature,  in  this 
refpeftj  working  fo  ftrongly  as  to  need  rather  a  check  than  a 
ffnx,  A  parent  may,  by  our  laws,  maintain  and  uphold  his 
shildren  in  their  law-fuits,  without  being  guilty  of  the  legal 
crime  of  maintaining  quarrels  ^  A  parent  may  alfojuf- 
tify  an  aflault  and  battery  in  defence  of  the  perfons  of  his 
children ' :  nay,  where  a  man's  fon  was  beaten  by  another 
boy,  and  the  father  went  nea^  a  mile  to  find  him,  and  there 

"  Lord  Raym.  699.  %  2  Lev.  130. 

•  Com.  Joum.  18  Feb.  12  Mar.  1701.  r  a  Inft.  564.   * 

f  I  Ann.  ft.  1.  c.  30.  •  X  Hawk.  P.C.  lyi^ 

(3}  It  was  not  held  that  (he  was  entitled  to  noDe>  becaufe  Ac 
was  the  daughter  of  a  jew,  bat  becaufe  the  order  did  not  ftate  that 
fhe  was  poori  or  likely  to  become  chargeable  to  the  pariflu 

revenged 


fcvenged  his  fon's  quarrel  by  beatiog  the  other  boy,  of  which 
beating  he  afterwards  unfortunately  died }  it  was  not  held  to 
be  murder,  but  manllaugfater  merely  t.  Such  indulgence  does 
the  law  Ihew  to  the  frailty  of  human  nature,  and  the  work* 
ings  of  parental  afie£iion. 

The  laft  duty  of  parents  to  their  children  is  that  of  givinj; 
them  an  education  fuitable  to  their  ftation  in  life :  a  duty 
pointed  out  by  reafon,  and  of  far  the  greateft  impprtance  of 
any.  For,  as  Pufiendorf  very  well  obferves  ^,  it  is  not 
eafy  to  imagine  or  allow,  that  a  parent  has  conferred  any  £  4$I  } 
confiderable  benefit  upon  his  child  by  bringing  him  into  the 
world  ;  if  he  afterwards  entirely  uegleQs  his  culture  and  * 
education,  and  fuffers  him  to  grow  up  like  a  mere  beaft,  to 
lead  a  life  ufelefs  to  others,  and  ihameful  to  himfelf.  Yet 
the  municipal  laws  of  moft  countries  feem  to  be  defective  in 
this  point,  by  not  conftraining  the  parent  to  beftow  a  proper 
education  upon  bis  children*  Perhaps  they  thought  it 
punifliment  enough  to  leave  the  parent,  who  negle£ls  the  in- 
ftru£iion  of  his  family,  to  labour  under  thofe  gidefs  and  in- 
conveniencies,  which  his  family,  fo  uninftru^ed,  will  ba 
fure  to  bring  upon  him.  Our  laws,  though  their  defeQs  in 
this  particular  cannot  be  denied,  have  in  one  inftance  made 
a  wife  provifion  for  breedii^  up  the  riling  generation :  fince 
the  poor  and  laborious  part  of  the  conununity,  when  paft 
the  age  of  nurture,  are  taken  out  of  the  hands  of  their  pa- 
rents, by  the  ftututes  for  apprenticing  poor  children  ^;  and 
are  placed  out  by  the  public  in  fuch  a  manner,  as  may  ren« 
der  their  abilities,  in  their  feveral  ftations,  of  the  greateft 
advantage  to  the  commonwealth.  The  rich  indeed  are  left 
at  their  own  option,  whether  they  will  breed  up  their  chil- 
dren to  be  ornaments  or  difgraces  to  their  family.  Yet  in  onp 
cafe,  that  of  religion,  they  are  under  peculiar  reftriftions  : 
for  '  it  is  provided,  that  if  any  perfon  fends  any  child  under 
his  government  beyond  the  feas,  either  to  prevent  it's  good 
education  in  England,   or  in  order  to  enter  into  or  refide 

<  Cro  Jac.  296.  1  Hawk    P.C.  83.      ^  See  pag.  416. 

^  L,  of  N.  b.  6.  c.  1.  ^  ^a«  '    *  Stat,  z  Jac.  I.  c  4.  &  sjac.  I.  c.  5. 
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in  anypopifli  college,  or  to  be  inftru£led,  perfuaded,  or 
ftrcngthened  in  the  popiih  religion ;  in  fuch  cafe,  bcfides  the 
difabilities  incurred  by  the  child  fo  fent,  the  parent  or  perfon 
fending  (hall  forfeit  lOo/.  wluch  '  (hall  go  to  the  fole  ufe  and 
benefit  of  him  that  (hall  difcover  the  offence.  And  *  if  any 
parent,  or  other,  (hall  fend  or  convey  any  perfon  beyond  fea, 
to  enter  into^  or  be  refident  in,  or  trained  up  in,  any  priory^ 
*  abbey,  nunnery,  popi(h  univcrfity,  college,  or  fchool,  or 
houfe  of  jefuits,  or  priefts,  or  in  any  private  popifh  family, 
ia  order  to  be  inftru£led,  perfuaded,  or  confirmed  in  the 
C  45^  ]  popi(h  religion  $  or  (hall  contribute  any  thing  towards  their 
maintenance  when  abroad  by  any  pretext  whatever,  the  per- 
fon both  fending  and  fent  (hall  be  difabled  to  (ue  in  law  or 
.  equity,  or  to  be  executor  or  adminiftrator  to  any  perfon,  or 
to  enjoy  any  legacy  or  deed  of  gift,  or  to  bear  any  office  in 
the  realm,  and  (ball  forfeit  all  his  goods  and  chattels,  and 
likewife  all  his  real  eftate  for  life  (4). 

2.  THE^fc^rof  parents  over  their  children  is  derived  from 
theformer  confideration,  their  duty:  thisauthority  being  given 
theni,  partly  to  enable  the  parent  more  effe£tually  to  perform 
tiis  duty,  and  partly  as  a  recompehce  for  his  care  and  trouble 
in  the  faithful  difcharge  of  it.'  And  upon  this  fcore  the  nnini* 
cipiil  laws  of  fome  nations  have  given  a  mtich  larger  authoritjr 
to  the  parentSf  than  others.  The  antient  Romin  laws  gave 
the  father  a  power  of  life  and  death  over  bis  children ;  upon 
this  principle,  that  he  who  gave  had  alfo  the  power  of  taking 
away*.  But  the  rigor  of  thefe  laws  was  foftened  by  fubfequent 
conditutions ;  fo  that  ^  we  find  a  father  bani^edby  the  empe- 
ror Hadrian  for  killing  his  fon,  though  he  had  committed  a 
Tery  heinous  crime,  ugon  this  maxim,  that  ^^ patria  potefias  in 

y  Stat,  zi  fr  I&  W.  III.  e.4.  *  jy.  28.  x.  i  z.    C.i,  8.  47.  lo. 

s  SuL  3  Car.  I.  G.  a.  b  Tf,  48.  9.  5. 

(4)  By  the  31  Geo.  III.  c.  32.  No  perfon  profeffing  the  Ro- 
vafi'cktholic  religion,  who  ihall  take  and  fubfcribe  the  oath  re- 
quired by  that  ftatute,  (hall  be  fubjeA  ^o  the  peoallies  in  the  fta- 
tates  referred  to  in  the  preceding  page* 

^«  piitat9 
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^'  pUtate  debity  non  In  atroclMey  cmfiftere}*  But  ftill  ihey 
maintained  to  the  laft  a  very  large  and  abfolate  authority: 
for  a  fon  could  not  acquire  any  property  of  his  own  during 
the  life  of  his  father  \  but  all  hts  acquifitions  belonged  to  the 
father,  or  at  leaft  the  profits  of  them  for  his  life  ^ 

The  ppwer  of  a  parent  by  our  Engliflx  laws  is  much  ftioie 
moderate  \  but  ftill  fuiBcient  to  keep  the  child  in  order  ziA  ^ 
obedience.  He  may  lawfully  corre£l  his  child;  being  under 
age,  in  a  reafonable  manner' ;  for  this  is  for  th€  benefit  of  his 
education.  The  confent  or  concurrence  of  the  parent  to  the 
marriage  of  his  child  under  age,  was  alfo  dlreBed  by  our  an« 
tient  law  to  be  obtained :  but  now  it  is  abfolutely  neeeffarys 
for  without  it  the  contraA  is  void  *•  And  this  alfo  is  another 
means,  which  the  law  has  put  into  the  parent's  hands,  in  or* 
der  the  better  to  difcharge  his  duty  ;  firft,  of  proteAing  his  f  Ar^  1 
children  from  the  fnares  of  artful  and  defigning  perfons;  and^ 
next,  of  fettling  them  properly  in  life,  by  preventing  the  ill 
confequences  of  too  early  and  precipitate  marriages.  A  fa- 
ther has  no  other  power  over  his  fon's  eftatty  than  as  his  truftee 
or  guardian ;  for,  though  he  may  receive  the  profits  during^ 
the  child's  minority,  yet  he  muft  account  for  them  when  be 
comes  of  age  (5 ).  He  may  indeed  have  the  benefit  of  his  chil* 
dren's  labour  while  they  live  with  him,  and  are  maintained 
by  him :  but  this  is  no  more  than  he  is  entitled  to  from  his 
apprentices  or  fervants.  The  legal  power  of  a  father  (for  a 
mother,  as  fuch,  is  entitled  to  no  power,  but  only  to  reverence 

c  Jnft,  a.  9.  I.  «  Stit.  26  Geo.  n.\.  35^ 

'  I  Hawk.  P.  C.  130. 


9w> 


(5)  Where  children  have  fortunes  independent  of  their  parents* 
l6rd  Thurlow  declared,  that  it  was  the  pradUce  in  chancery  to  re« 
fin*  it  to  the  matter,  to  inquire  whether  the  parents  were  of  ability 
to  maintain  the  children ;  if  not,  then  to  report  what  would  be  a 
proper  maintenance ;  and  this  pra6tice  did  not  vary  where  a  maiii^ 
t^nance  was  dire£ily  given  by  the  will,  unlefs  in  cafes  where  it  was 
given  to  the  father;  under  which  circumltancc  it  was  a  legacy  to 
him,    I  BrQ.  3M« 

and 
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and  f eQ)ed)  the  power  of  a  bthttf  I  fay,  over  the  perfeat 
of  his  childrea  6eafcs  at  the  age  of  twenty-one :  for  thej  vt 
then  enfranchifed  by  arriving  at  years  of  difcredon,  or  dut 
point  which  the  law  has  eftabliibed  (as  fome  iiiuft  neceffarily 
be  eftabliibed)  when  the  empire  of  the  father,  or  other  gua^ 
dian,  gives  place  to  the  en^pire  of  reafon.  Tet,  till  that  age 
arrives,  this  empire  of  the  father  continues  even  after  his 
death;  for  he  may  by  his  will  appoint  a  guardian  to  h!s 
children.  He  may  alfo  delegate  part  of  his  parental  autho- 
rity, during  his  life,  to  the  tutor  or  fchoolmafter  of  hii 
/  child }  who  is  then  in  he^  farefais,  and  has  fuch  a  portion  of 

the  power  of  the  parent  committed  to  his  charge,  viz.  that 
of  reftraint  and  correflion;  as  may  be  necefiary  to  anfwer  the 
purpofes  for  which  he  is  employed, 

(  .  3*  The  duiiei  of  children  to  their  parents  arife  from  a 

principle  of  natural  juftice  an4  retribution.  For  to  thofe> 
who  gave  us  exiftence,  we  naturally  owe  fubje&ioa  and  obe* 
dience  during  our  minority,  and  honour  and  reverence  ever 
aller:  they,  who  proteAed  the  weaknefs  of  our  infancy,  ara 
entitled  to  our  prote^ion  in  the  infirmity  of  their  age ;  they 
who  by  fuftcnance  and  education  have  enabled  their  offspring 
to  profper,  ought  in  return  to  be  fupported  by  that  oflipring 
in  cafe  they  iland  in  need  of  afllftance.  Upon  this  principle 
proceed  all  the  duties  of  children  to  their  parents  which  are 
r  A^M  1  enjoined  by  pofitive  laws.  And  the  Athenian  laws'  carried 
this  principle  into  pra&ice  with  a  fcrupulous  kind  of  nicety: 
obliging  all  children  to  provide  for  their  father,  when  fallen 
into  poverty;  with  an  exception  to  fpurious  children,  to 
thofe  whofe  chaftity  had  been  proftituted  by  confent  of  the 
Either,  and  to  thofe  whom  he  had  not  put  in  any  way  of 
gaining  a  livelyhood.  The  legtflature,  fays  baron  Montef- 
quieu  ^  conGdered,  that  in  the  firft  cafe  the  father,  being 
uncertain,  had  rendered  the  natural  obligation  precarious^ 
that  in  the  fecond  cafe,  he  had  fuHled  the  life  he  had  given^ 
and  done  his  children  the  greateil  of  injuries,  in  depriving 
them  of  their  reputation ;  and  that,  in  the  third  cafe,  he  had 

f  Fotcei^  Anti(^  b-  4   c,  15.  S  Sp.  L.  b.  16.  c.  5. 

rendered 
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rendered  their  life  (fo  far  as  in  him  lay)  an  infuppf^rtaUe 
burthcn>  by  furnKhiiig  them  with  no  means  of  fubfiftence. 

Our  laws  agree  with  thofe  of  Athens  with  regard  to  the 
firft  only  of  thefe  particulars,  the  cafe  of  fpurious  iflue.  In 
the  other  cafes  the  law  does  not  hold  the  tie  of  nature  to  be 
diflblved  by  any  miibehaviour  of  the  parent  i  and  therefore 
a  child  is  equally  juftifiable  in  defending  the  perlpn^  or  main- 
taining the  caufe  or  fuit  of  a  bad  parent,  as  a  good  one; 
and  is  equally  compellable  \  if  of  fufficient  ability^  to 
maintain  and  provide  for  a  wicked  and  unnatural  pipgeni- 
tor,  as  for  one  who  has  (hewn  the  greateft  tcndemefs  and 
parental  piety  (($)• 

IL  We  arc  next  to  confider  the  cafe  of  illegitimate  chiU 
dren,  or  baftards;  with  regard  to  whom  let  us  inquire^ 
X.  Who  are  baftards.  2.  The  legal  duties  of  the  parents 
towards  a  baftard  child.  3.  The  rights  and  incapacities  at- 
tending fuch  baftard  children. 

I.  Who  are  baftards.  A  baftard,  by  our  Englifli  laws,  is 
one  that  is  not  only  begotten,  but  bom,  out  of  lawful  matri- 
mony. The  civil  and  canon  laws  do  not  allow  a  child  to 
remain  a  baftard,  if  the  parents  afterwards  intermarry^:  and 
herein  they  differ  moft  materially  from  our  law;  whichj 
though  not  fo  ftri£l  as  to  require  that  the  child  (hall  be  begotten^  f  ^r  f  1 
yet  makes  it  an  indifpenfable  condition^  to  make  it  legitimate, 

^  Stat.  43Elis.  c.  a.  Mnfi,  i.  lo.  1 3.  Deertt,  1, 4.  /.  17.  e.  i* 


(6)  The  words  of  the  ftatute  are,  <<  the  father  and  grandfather* 
**  mother  and  graodmother,  and  children  of  every  poor  and  impo^ 
**  tent  perfon,"  &c.  from  which  words,  and  a  former  ftatute,  Dr. 
Bum  is  inclined  to  think,  even  contrary  to  the  opinion  of  lord 
Holt,  that  a  grandchild  is  not  compellable  to  relieve  an  indigent . 
grandfather:  but  I  (hould  entertain  no  doubt  but  the  court  of 
kingU  bench  would  determine  the  duty  to  be  reciprocal ;  and 
wouki  conftnie  any  ambiguous  expreffion  in  favour  of  the  difcharge 
of  fuch  a  natural  and  moral  obKgation* 

that 
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dial  it  fiialt  be  tortty  after  lawful  wedlock.    And  the  reafon  of 
oar  Englith  law  is  furely  much  fuperior  to  that  of  the  Romai 
if  we  coufider  the  principal  end  and  defign  of  eftabiifliing  the 
contrad  of  marriagej  taken  in  a  civil  light;  abftradedlyfrom 
any  religious  view,  which  has  nothing  to  do  with  the  legiti- 
macy or  illegitimacy  of  the  children.    The  main  end  andde- 
fign  of  marriage  therefore  being  to  afcertain  and  fix  upon  feme 
certam  perfon,  to  whom  the  care,  the  prote£tion,  the  mainte- 
nance, and  the  education  of  the  children  (liould  belong; 
this  end  is  undoubtedly  better  anfwered  by  legitimating  all 
iflue  born  after  wedlock,  than  by  legitimating  all  ifliie  of  the 
lame  parties,  even  bom  before  wedlock,  fo  as  wedlock  after- 
wards enfues;    i.  Becaufe  of  the  very  great  uncertainty 
there  will  generally  be,  in  the  proof  that  the  iiTue  was  really 
begotten  by  the  fame  man  \  whereas,  by  confining  the  proof 
to  the  birth,  and  not  to  the  begetting,  our  law  has  rendered 
it  perfefkly  certain,  what  child  is  legitimate,  and  who  is  to 
take  care  of  the  child.     2.  Becaufe  by  the  Roman  law  ^ 
child  may  be  continued  a  baftard,  or  made  legitimate  at  the 
option  of  the  father  and  mother>  by  a  marriage  expojlfado: 
tiipceby  opening  ^  door  tp  many  frauds  and  partialities  which 
by  pur  law  are  prevented.     3.  Becaufe  by  thofe  laws  a  map 
may  remain  a  baftard  till  forty  years  of  age^  and  then  be- 
come legitimate!  by  the  (ubfequept  marriage  of  bis  p^ents; 
whereby  the  main  end  of  marriage,  the  protedlion  of  infants, 
IS  totally  fruftrated.     4.  Becai^fe  this  rule  of  the  Roman  law 
admits  of  no  limitations  as  to  the  time  or  number  of  baf- 
tard^ fo  to  be  legitimated  J  but  a  dozen  of  them  may,  twenty 
years  after  their  birth,  by  the  fubfequent  marriage  of  thegr 
parents,  be  admitted  to  all  the  privileges  of  legitimate  chil- 
dren. This  is  plainly  a  great  difcouragement  to  the  matrimo- 
nial ftate ;  to  which  one  main  inducement  is  ufually  not  only 
the  defire  of  having  children^  but  alfo  the  defire  of  procreating 
lawful  heirs.     Whereas  our  conftitutions  guard  againft  thii 
indecency,  and  at  the  fame  time  give  fufficient  allowance  to 
the  frailties  of  human  nature.      For,  if  a  child  he  hiegotten 
while  the  parents  are  iingle,  and  they  will  endeavour  to  make 
an  early  reparation  for  the  offence,  by  marrying  wkliin  a  few 

months 


months  after,  our  law  Is  fo  indulgent  as  not  to  baftardiz€ 
the  child,  if  it  be  boni|  though  not  begotten,  in  hiwfQl  wed- 
lock ;  for  this  is  an  incident  that  can  happen  but  once,  fince 
all  future  children  will  be  begotten)  as  well  as  bonl|  wkhin 
the  rules  of  honour  and  civil  fociety*  Upon  reafoils  like  thcTe 
we  may  fuppofe  the  peers  to  have  ad^edat  the  parliatAcnt 
of  Merton,  when  they  refufed  to  ena&  that  children  bora 
before  marriage  fliouid  be  eftoemed  legitimate  ^4 

Trom  what  has  been  faid  it  appears^  that  all  children  bora 
before  matximony  are  badards  by  our  law :  and  to  it  is  of  all 
children  bom  fo  long  after  the  death  of  the  hufband,  that,  bj 
the  ufual  courfe  of  geftation,  they  could  not  be  begotten  bj 
him.  But,  this  being  a  matter  of  fome  uncertainty,  the  law  is 
not  exa£i  as  to  a  few  days  L  And  this  gives  occafion  to  a  pro- 
ceeding at  common  law,  where  a  widow  is  fufpe£led  to  feign 
herfelf  with  child,  in  order  to  produce  a  fuppofititious  heir  to 
the  eftate :  ah  attempt  which  the  rigour  of  the  Gothic  conlli- 
tutions  efteemed.  equivalent  to  the  mod  atrocious  theft,  and 
therefore  puniflied  with  death".  In  this  cafe  with  us  the  heir 
prefiimptive  may  have  a  writ  de  venire  in/piciendo^  to  examine 
whether  flic  be  with  child  or  not'*(7)-,  and,  if  (he  be,  to  keep 
her  under  proper  reftraint,  till  delivered }  which  is  entirely 
conformable  to  the  pra£lice  of  the  civil  law^ :  but,  if  the  wi- 

k  iifigMvertmt  omms  epifcopi  nugnaUSf  See  the  iiitrodu£lion  to  the  great  «h«f« 

ut  conjentireni  quodnat'i  ante  matrimomum  ter,  tdit,  Oxon.  iJS^'Juh  anno  1 253* 

efint  le^tlmi,  fitut  iili  qui  aati  Junt  fofi  '  Cro.  Jac.  541. 

tnatrimonium,  quia  tcclejia  talcs  balet  fro  n  Sdernhook  Jt  Jurt  Gthv^  /.   %• 

kgitimlu    £t  ommi  amtis  et  iaretut  MMa  €•  5. 

vcci  refpondtrunt,  qucd  nolunt  hget  Art"  b  Co.  Litt.  8.  Brad.  /.  x.  r«  3a* 

g^t  mutaref  quae  buatjqui  ujitatat  Junt  tt  ^  Ff.  25.  tit,  4*  per iet, 
approhatae,     Sta^'  20  Hen.  III.  c.  9. 


(7)  In  a  cafe,  where  an  eftate  was  devifed  to  a  male  child  whidi 
might  be  born  within  forty  weeks  after  the  death  of  the  teftatorof 
a  married  woman,  whofe  huiband  had  been  long  abroad,  and  If 
no  fuch  child,  the  eftate  was  devifcd  over,  this  writ  de  ventre  in^ 
fp'ulendo  was  awarded  agaiuft  the  woman  on  the  petition  of  the 
lubfeq^uent  dcvifee.  4  Bro*  90.  See  the  proceedings  under  this 
writ,  a  P.  Wms.S^u 

dow 
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dow  be  upoo  due  examination  found  not  piegnant^  the  pT€« 
fampttYC  heir  (hall  be  admitted  to  the  inheritance,  thou^  U« 
able  to  lofe  it  again,  on  the  birth  of  a  child  within  foftj  weeks 
from  the  death  of  a  huiband  h  But  if  a  man  dies^  and  hit 
widow  foon  after  marriea  again,  and  a  child  is  bom  within 
fuch  a  time,  as  that  by  the  courfe  of  nature  it  might  have  been 
ibe  child  of  either  hufband ;  in  this  cafe  he  is  faid  to  be  more 
C  457  ]  ^^^  ordinarily  legitimate  ;  £Dr  he  may,  when  he  arrives  to 
7ear9  of  difcretion,  choofe  which  of  the  fathers  he  plcafes^. 
To  prerent  this,  among  other  incon?eniencies,  the  ciiil  law 
ordained  that  no  widow  ihall  marry  ift/ra  annum  luBus^^  a 
rule  which  obtained  fo  early  as  the  reign  of  ^Auguftos ',  if  not 
of  Romulus :  and  the  fame  conftitution  was  probably  band« 
ed  down  to  our  early  ancellors  from  the  Romans,  during  their 
ftay  in  this  ifland  \  for  we  find  it  eftabliihed  under  the  Saxon 
and  Danifli  governments  ^ 

'  As  bnilards  may  be  born  before  the  coverture  or  marriage 

ftate  is  begun,  or  after  it  is  determined,  fo  alfo  children  bom 
during  wedlock  may  in  fome  circumftances  be  baftards.  As 
if  tlxe  hufband  be  out  of  the  kingdom  of  England,  (or,  as 
the  law  fomewhat  loofely  phrafes  it,  extra  quatuor  maria)  for 
above  nine  months,  fo  that  no  accefs  to  his  wife  can  be  pre* 
fumed,  her  iflue  during  that  period  (hall  be  baftards  ▼•  But, 
generally,  during  the  coverture  accefs  of  the  hufband  (hall 
be  prefumed,  unlefs  the  contrary  can  be  (hewn"*!  which  is 
fuch  a  negative  as  can  only  be  proved  by  (hewing  him  to  be 
dfewherc :  for  the  general  rule  is,  praefumitur  pro  legitima* 
thne^^Z).    In  a  divorce,  a  tnenfa  et  thw^^  if  the  wife  breeds 

P  Britton«  c.  66.  pag*  1 66.  wunfes.  L.  L.  Etbtir*  A*  D,  looS.  X^X* 

9  Co.  L'lCt.  S.  Cdftut.  £-.71. 
'  Cod*  '5.  9.  2.  V  Co.  Uct  944t 

•  But  the  year  was  then  only  ten        »  Salk*  123.     3  P,  W*  276^  Stn. 

aiontbt.    Ov'id.  F^f/. /.  27.  925. 
t  iit  cmmt  viJua  fint  mariu  daodtdm        ^  5  R.^.  9S» 


(8 )  It  ufed  to  be  heM,  that,  when  the  hufi>and  was  living  within 
the  kingdom,  accefs  fhould  be  prefumed,  uolefs  ftrifb  proof  was 
adduced  that  the  hufband  and  wife  were  all  the  time  Uvtng  at  a 

6  difkance 
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cliikhren^  they  ate  baftards  i  lot  the  law  will  prefume  the  huC* 
band  and  wife  conformable  to  the  fentence  of  {^pamtion»  un- 
Icfs  acoefs  be  proYcd :  but»  in  a  voluntaty  fepatation  by  agree* 
meat,  the  law  wiU  fuppofe  accefs^  unlefs  the  negattrc  bo 
ihewn  \  So  alfo  if  there  is  an  apparent  impoiBbility  of  pro* 
creation  on  the  part  of  the  huiband,  as  if  he  be  only  eight  years 
old,  or  the  Elbe,  there  the  ifliie  of  the  wife  Ihall  be  baftards  r^ 
LikcwiCs,  in  cafe  of  divorce  in  the  fpiritual  court  a  vifUuh  ma^ 
trunomiy  all  the  ifltie  bom  during  the  corertiire  are  baftards* ; 
becaufe  fiich  divorce  is  always  upon  fome  caufe,  that  rendered  C  45^  1 
the  maviiage  mnlavrful  and  nciU  from  the  beginning. 

9.  Let  us  ncit  fi^  the  duty  of  parents  to  their  baftard 
cbiidfen,  by  oiut  law^  which  is  principally  that  of  main* 
tenance.  For^  though  baftards  are  not  looked  upon  as  chii* 
drcu  to  any  civil  purpofes,  yet  the  ties  of  nature^  of  which 
maintenance  is  ooe,  are  not  (b  eafily  diflblved:  and  they 
hold  indeed  as  to  many  other  intentions ;  as,  particulaorly, 
that  a  man  (hall  not  marry  his  baftard  fifter  or  daughter  ^ 
The  civil  law^  therefore^  when  it  denied  maintenance  to  baf- 
tards begotten  under  certain  atrocious  circumftances  ^  was 
neither  confonant  to  xtature^  nor  reafon;  however  profligate 
and  wicked  the  parents  might  juftly  be  efteemed. 

The  method  in  which  the  Englifli  law  provides  mainte- 
nance for  them  is  as  follows^.  When  a  woman  is  delivered^ 
or  declares  herfelf  with  childj  of  a  baftard,  and  will  by  oath 
before  a  juftice  of  peace  charge  any  perfon  as  having  got  her 

>  Sidk.  113.  ^  N(w.  89.  c,  15. 

7  Co.  Litt.  244*  c  Stat.  iS  EDx.  c.  3.    7  J«c  I.  c.  4.. 

•  ilii.  ft3$.  3  Car.  I.  c.  4.  23  ft  24  Car.  IL  c.  isi« 

*  Im^  ILayai.  6a»  Con^,  35^         S  C«o.  JI.  est. 


diikftce  inm  each  other ;  hut  the  courts  have  relaxed  that  rule* 
andl  bavft  gone  the  length  of  holduig  that  the  Isgitimaey  or  illegi- 
ti8ia0y-oC  ilka  chfti  o£  a  matried  woiaaa^  living  in  a  notof&nis  ftite 
qjEaduliery^  undecalltliecincttfliftanqes^  isa^uefttonfiif  ajuryta 

deurmine.    4  T.  .it  35&  and  4£i. 

•with 
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vtth  cbiU^  the  juftice  (ball  caufe  fuch  petfon  to  be  appro- 
bended,  and  commit  him  till  he  gives  fecurity»  either  to 
maintain  the  child  {9),  or  appear  ai  the  next  quarter  feihons  to 
difpute  and  try  the  i^€t*  But  if  the  woman  dies,  or  is  mar* 
lied  before  delivery,  or  mifcatYies,  or  proves  not  to  have  been 
with  child,  the  perfon  (hall  be  difcharged  (10):  otherwife  the 
feffionsi  or  two  juftices  out  of  felfions,  upon  original  applica* 
tion  to  them,  may  take  order  for  the  keeping  of  the  baftard^ 
by  charging  the  mother  or  the  reputed  Either  with  the  pay->. 
snent  of  money  or  other  fuftentation  for  that  purpofe  And 
if  fuch  putative  father,  or  lewd  mother,  run  away  from  the. 
parUh,  the  overfeers  by  dire£lion  of  two  juftices  may  feize 
their  rents,  goods,  and  chattels,  in  order  to  bring  up  the 
fiiid  baftard  child.  Yet  fuch  is  the  humanity  of  our  laws, 
that  no  woman  can  be  compulGvely  queftioned  concerning 
the  father  of  her  child,  till  one  month  after  her  delivery : 
nvhich  indulgence  is  however  very  frequently  a  hard(hip  upon 
pari(hes,  by  giving  the  parents  opportunity  to  efcape. 

[  450  ])  3*  I  PROCEED  next  to  the  rights  and  incapacities  which 
appertain  to  a  baftard.  The  rights  are  very  few,  being  only 
fuch  as  he  can  acquire;  for  he  can  inherit  nothing,  being 
looked  upon  as  the  fon  of  nobody;  and  fometimes  called^/Q&tf 
nuUiuSf  {omcximQs ^lius  popuU^{i  i ).     Yet  he  may  gain  a  fir- 

'  Foru  dc  L.  L»  t.  40. 

(9)  If  he  gives  a  bond  to  indemnify  the  pan/h,  and  negleds  to 
provide  maintenance  for  the  child,  the  parifh  officers  may  relieve  it 
without  an  order  from  a  juftice,  and  may  recover  the  money  a^ 
vanced  in  an  a6lion  upon  the  bond.  H,  BL  255. 

(10)  Or  he  (hall  be  difcharged,  if  the  juftices  at  the  feflioiis,  upoa 
hearing  all  the  circumftances  of  the  cafe,  ihall  be  of  opinion  that  he 
is  not  the  father  of  the  child. 

(11)  But  though  he  is  coniidered^i?»/  nuUius  with  refped  to  in« 
heritances  and  fucceffions,  yet  the  law  takes  notice  of  his  connec* 
tion  with  his  natural  parents  for  fome  other  purpafes,  as  it  has 
been  decided  that  if  a  baftard  marries  under  age  by  licence^  he 
muft  have  the  confent  of  his  putative  fiither,  guardian,  or  motfaert 
according  to  the  a6Gco.  IX»  €•  33«  I  T*.  &  96*  -  . 

name 


name  by  teputation  ^i  though  he  has  none  by  inheritance^ 
All  other  children  have  their  primary  fettlement  in  their  fa- 
ther's patifli ;  but  a  baftard  in  the  parifli  where  bom,  for  he 
hath  no  father^.  However,  in  cafe  of  fraud,  as  if  a  wo- 
man be  fent  either  by  order  of  juftices,  or  comes  to  beg  as  a 
vagrant,  to  a  parifii  which  Ihe  does  not  belong  to^  and  drops 
her  baftard  there  ;  the  baftard  ihall,  in  the  firft  cafe,  be  fet* 
tied  in  the  parifli  from  whence  ihe  was  illegally  removed  >  : 
or,  in  the  latter  cafe,  in  the  mother's  own  parifii,  if  the 
mother  be  apprehended  for  her  vagrancy  \  Baftards  .alfo  born 
in  any  littnfcd  hofpiial  for  pregnant  women,  are  fettled  in 
the  pariflics  to  which  the  mothers  belong  K  The  incapacity 
of  a  baftard  confifts  principally  in  this,  that  he  cannot  be 
heir  to  any  one,  neither  can  he  have  heirs,  but  of  his  own 
body ;  for,  being  nullius  JfliuSy  he  is  therefore  of  kin  to  no- 
bodyj  and  has  no  anceftor  from  whom  any  inheritable  blood 
can  be  derived.  A  baftard  was  alfo,  in  ftriftnefs,  incapable 
''t)f  holy  orders  i  and,  though  that  were  difpenfcd  with,  yet 
he  was  utterly  difqualified  from  holding  any  dignity  in  -the 
church  ^  I  but  this  doftrinc  fcems  now  obfolete  \  and  in  all 
other  lerpefts,  there  is  nodiftinaion  between  a  baftard  and 
another  man  ( 1 2  0*  And  really  any  other  diftinflion,  hut  that 
of  not  inheriting,  which  civil  piolicy  renders  neccffary^  would^ 
with  regard  to  the  innocent  offspring  of  his  parents'  crimesf 
be  odious,  unjuft,  and  cruel  to  the  laft  degree :  and  yet  the  civil 
law,  fo  boafted  of  for  it's  equitable  dccifions,  made  baftard* 
in  fome  cafes  incapable  even  of  a  gift  from  their  parents  K  A 
baftard  may,  laftly,  be  made  legitimate,  and  capable  of  in» 
heritifTg,  by  the  tranfcendcnt  power  of  an  id  of  parliament, 
and  not  otherwife"  i  as  was  done  in  the  cafe  gf  John  of 
G«ftt^  baftard  children,  by  a  ftatute  of  Richard  the  fecond* 

•  Co.  Utt.  J.  i  Sui.  1 3  Geo.  III.  c.  82. 

*  Sdk.  4*7.  K  FortcfCk  <.  40.   5  Rep.  58. 
f  ihiil.  1%U                                        I  CoJ,  6.  57.  5, 

hSuu  17  Ooo.Il.  t.  5.  ^^fnft.  36. 

' Z 7 * 

<!*)  Bdkrds  arc  not  favoured  in  equity  as  legitimate  chadrem 
Tke  ««uit  wai  not  fupply  the  defca  of  a  furrender  of  a  copyhold 
in  a  conveyance  or  dcvifc  by  a  father  to  a  natural  child,  as  it. will 
10  fiivour  of  a  legitimate  child.    Gilb,  For.  Rom.  256.   2  Fef.  58a. 

Bee  farther  concerning  baftards,  a  voL  247,  &  506. 
VoLt  L  R  r 
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CHAPTER    THE    SEVENTEENTR- 


OF  GUARDIAN   and  WARD, 


THE  only  general  private  relation,  now  remaining  to 
be  difcufled,  is  that  of  guardian  and  ward  ;  which ' 
bears  a  very  near  refemblance  to  the  laft,  and  is  plainly  de- 
tired  out  of  k :  the  guardian  being  only  a  temporary  parent^ 
that  is,  for  fo  long  time  as  the  ward  is  an  infant,  or  under 
age.  In  examining  this  fpecies  of  relationfiiip,  I  (hall  firft 
confider  the  different  kinds  of  guardians,  how  they  are  ap- 
pointed, and  their  power  and  duty  :  next,  the  diflFerent  ages 
of  perfons,  as  defined  by  the  law  :  and  laitly,  the  privileges 
and  difabilities  of  an  infant^  or  one  under  age  and  fubje£l  to 
guardianfhrp. 

'  I.  The  guardian  with  us  performs  the  office  both  of  the 
tutor  and  curator  of  the  Roman  laws ;  the  former  of  which 
had  the  charge  of  the  maintenance  and  education  of  the 
minor,  the  latter  the  care  of  his  fortune ;  or,  according  to 
the  language  of  the  court  of  chancery,  the  tutor  was  the 
committee  of  the  perfon,  the  curator  the  committee,  of  the 
eftat.N  But  this  office  was  frequently  united  in  the  civil 
law';  as  it  is  always  in  our  law  with  regard  to  minors^ 
though  as  to  lunatics  and  idiots  it  is  commonly  kept  diilin£l» 

'  Of 


Of  the  feveral  fpecies  of  guardians,  the  fi'rft  are  guardians 
if  nature :  ¥12.  the  father  and  (in  fome  cafes]  the  mother  o£ 
the  child.  For  if  an  eftate  be  left  to  an  infant^  the  father 
18  by  commbn  law  the  guardian,  and  muft  account  to  his 
child  for  the  profits  ^  ( i  )•  And,  with  regard  to  daughters,  it 
&em8  by  conftru£tion  of  the  ftatute  4&  5  Ph«  &  Mar.  c«  8. 
that  th^  father  might  by  deed  or  will  aflign  a  guardian  to 
any  woman-child  under  the  age  of  fixteen ;  and,  if  none  be 
£0  affigned,  the  mother  (hall  in  this  cafe  be  guardian^.  There 
•re  alfo  guardians  for  nurture^  ;  which  are,  of  courfe,  the 
father  or  mother,  till  the  infant  attains  the  age  of  fourteen 
years*  :  and  in  default  of  father  or  mother,  the  ordinary 
ufually  afligns  fome  difcreet  perfon  to  take  care  of  the  in- 
fant's perfonal  eftate,  and  to  provide  for  his  maintenance  and 
education  ^  Next  are  guardians  in  focage^  (an  appellation 
which  will  be  fully  explained  in  the  fecond  book  of  thefe  com- 
mentaries) who  are  alfo  called  guardians  by  the  common  /aw» 
Thefe  take  place  only  when>  the  minor  is  entitled  to  fome 
eftate  in  lands,  and  then  by  the  common  law  the  guardian* 
ihip  devolves  upon  his  next  of  kin,  to  whom  the  inheritance 
caAnot  poffibly  defcend ;  as,  where  the  eftate  defcended  from 
his  father,  in  this  cafe  his  uncle  by  the  mother's  fide  cannot 
poffibly  inherit  this  eftate,  and  therefore  fhall  be  the  guardian^. 
For  the  law  judges  it  improper  to  truft  the  perfon  of  an 
infant  in  his  hands,  who  may  by  poflibility  become  heir  to 
him  i  that  there  may  be  no  temptation,  nor  even  fufpicion  o£ 
temptation,  for  him  to  abufe  his  truft  \  The  Roman  laws 
proceed  on  a  quite  contrary  principle,  committing  the  care 

^  Co.  LitL  38.  C  LiCt.  §  is^. 

^  3  ^^P*  39*  ^  NunfHom  cuJUdia  sJicitjut  dt  juri 

^  Co.  Litt.  88.  atlcui  rtmanet,  dt  fuo  babeatur  fitfukio^ 

e  Moor  738.     3  Rep.  ^%.  fUGdpoJJit  vel  velu  an^uodjus  in  ijtfa  bae^ 

f  1  Jones  90.    2LcT.  163.  reditau  tlamare,     Glanv. /.  7.  tf.  n. 


( I )  But  an  executor  is  not  juftified  in  paying  to  the  father  a 
legacy  left  to  the  child ;   and  if  he  pays  it  to  the  father,  and  the 
-father  becomes  infolvcnt,  he  may  be  conapelled  to  pay  it  over 
ugain*    I  P^.  Wm,  zig* 
i  Rra  of 


^ 


4St  ^be  Kionti  Book!. 

of  tbe  minor  to  him  who  is  the  next  to  (mctteA  to  the  inhe- 
ritance, ptefaming  that  the  next  heir  wOttU  take  Ac  beft 
care  of  an  eftate,  to  winch  he  has  a  pto(pc£l  of  fuccttding: 
and  this  they  boaft  to  be  ^^Jumma  prmtkniia  K**  But  ia  At 
mean  time  they  Teem  to  hate  forgotten^  how  mndi  it  is  tht 
t  4^2  ]  guardian's  intereft  to  remove  the  incnmbrance  of  his  papil^ 
Iftt  from  that  eftate  for  which  he  is  fuppofed  to  lute  fo 
great  a  regard^.  And  this  aflbrds  Fortefcttt'i  andirBd* 
ward  Coke  ^^  an  ample  opportunity  for  triumph ;  they  affittti^ 
ing^  that  to  commit  the  cuftody  of  an  infant  to  him  that  b 
next  in  fucceilion  is  <<  qua/l  agnum  commtUn  tupo^  tJ  if* 
•*  vorandum^  (a).**  Thcfc  guardians  in  fecage^  like  thofc  for 


*  Ff.  ft6. 4«  1. 

a  The  Roman  fatyrift  was  fall/  t- 
ware  of  this  danger^  when  be  puU  this 
private  prayer  idto  the  mouth  of  a  fel61h 
fQtrdlan ; 

«»  fufUbm  9  vlimnn^  ^«m  froximi 
boiret 

ImpeUcf  exfungMt.    Pfrf.  !•  I2« 

Ir.  44. 

n  I  lAft.  SS. 

n  See  Stat.  HiUm*  14  Hen.  III. 
This  policy  of  ottr  EogliA  law  is  irar- 


raated  by  the  wife  iniittttidat  of  Sol«» 
who  provided  that  no*  one  ibonU  bo 
another*!  guardiaoy  who  was  to  en- 
joy the  eflate  after  his  death.  (Potter's 
Anti^.  b.  i«c.  26.)  And  Chffondtf» 
Mother  of  the  GieciM  kgtlhitort»  di. 
reded  that  the  Inheritance  Aoeld  (o  to 
the  fkther*s  relations^  but  the  educattoo 
of  the  child  to  the  mother's ;  that  tlM 
gtiardiaaihip  and  right  of  fvcceffien 
might  always  be  kept  diainft*  (Petit. 
Leg,  Att  1 6.  f.  7.) 


(2)  Lord  ehaaeellor  Macdeslfield  has  vchemem!y  c6ndemned 
the  rule  of  our  law,  that  the  next  of  kifk,  to  irholii  the  kind  ciBaot 
defccnd,  is  to  be  the  guardian  in  focage ;  and  has  dedared*  that  **  it 
^'  is  not  grounded  upon  reafon,  but  preraQed  in  barban>uS  tiawSf 
*<  before  the  nation  was  ciYillzed."  2  P.  JVnu.  262.  But  as  the 
law  has  placed  the  cufbody  of  the  infant  under  the  caiv  of  one  who 
16  juft  as  likely  to  be  in  a  near  degree  of  kindred  as  the  heir ;  ant 
who  probably  lyill  have  the  fame  affefkion  £or  his  perfon,  without 
having  any  intereft  in  even  wifhing  his  death>  and  therefore  ft- 
tnoved  from  all  fuTpicion^  however  ill-founded ;  I  cannot  but  think 
there  is  more  wifdom  in  placing  the  infant  under  the  gnardanThip 
of  fuch  a  relation,  than  under  that  of  the  next  heir. 

A  focage  guardian  can  only  be  where  the  infaat  takes  knds  hy  dc» 
feent.  If  he  has  lands  by  defcent  both  ex  parte  faUrma  and  eufurff 
matemaf  then  the  next  of  kin  on  each  iide  ihall*  rc^fti^ely^bcgwif^ 

dians 
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nurture!  continue  only  tiH  the  minor  is  fourteen  years  of 
age  \  for  then,  in  both  cafeSi  he  is  prefumed  to  hftve  difcre- 
tion,  fo  far  as  to  choofe  his  own  guardian.  This  he  may  do, 
unlefs  one  be  appointed  by  the  fatheri  by  virtue  of  the  fta- 
tute  f  2  Car.  II."  c.  24.  which,  confidering  the'  imbecility 
ef  judgment  in  children  of  the  age  of  fourteen,  and  the 
abolition  of  guardianihip  in  chivalry  (which  lafted  till  the  age 
of  twenty-one,  and  of  which  we  (hall  fpeak  hereafter)  en- 
acts, that  any  father,  under  age  or  of  full  age,  may  by  deed 
or  will  difpofe  of  the  ctfftody  of  his  child,  either  born  or  un- 
born, to  anype'rfon,  except  a  popi(h  recufant,  either  in  pof- 
feflion  or  reverfion,  till  fucfa  child  attains  the  age  of  one  and 
twenty  years  (3).  Thefe  are  called  guardians  byjfatute,  or  tef- 
iamentarj  guardians*  There  are  alfofpecial  guardians  by  cuf^ 
torn  of  London,  and  other  places  "^  ;  but  they  are  particular 
exceptions,  and  do  not  fall  under  the  general  law. 

The  power  and  reciprocal  duty  of  a  guardian  find  ward 
are  the  fame,  pr9  tempore^  as  that  of  a  fatter  and  child  ;  and 
therefore  I  fhall  not  repeat  them :   but  (haU  only  add,  that 

o  Co.  Litt.  %%. 


dians  by  focage  of  thefe  lands  ;  and  of  thefe  two  claimants  the 
firft  occupant  fhall  retain  the  cuftody  of  the  infant's  perfon.  Sec 
Mr.  Hargrave's  notes  to  Co.  Litt.  88.  b.  where  thefe  different  kinds 
of  guardianfhip  are  with  great  learning  and  perfpicuity  difcrimi- 
nated  and  difcuiTed.- 

(5)  By  this  fbitute>  the  father  may  difpofe  of  the  g^uardianflup 
of  any  child  unmarried  under  the  age  of  twenty-one,  by  dead  or 
will,  executed  in  the  pretence  of  two  or  more  witneffes,  till  fuch 
child  attains  the  age  of  twenty-one^  or  for  any  lefs  time.  And  the 
guardian  fo  appointed  has  the  tuition  of  the  ward,  and  the  ma^ 
nagement  of  his  eftate  and  property. 

A  father  cannot  appoint  guardians  under  this  ilatute  to  a  natural 
^hild ;  but  Where  he  has  named  guardians  by  his  will  to  an  illegi- 
timate child,  the  court  of  chancery  will  appoint  the  fame  perfoas 
guardians  without  any  reference  to  a  na^kitcr  for  his  approbation. 
2  Bro.  583. 

R  r  3  die 
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the  guardian,  when  the  ward  comes  of  age.  Is  bound  to  give 
him  an  account  of  all  that  he  has  tran  faded  on  his  behalf j 
and  muft  anfwer  for  all  lofles  by  his  wilful  default  or  negli« 
gence.  In  order  therefore  to  prevent  difagreeable  contefts 
with  young  gentlemen,  it  has  become  a  practice  for  many 
guardians,  of  large  eftates  efpecially,  to  indemnify  themfelves 
by  applying  to  the  court  of  chancery,  a£ling  under  it's  di* 
re£lion,  and  accounting  annually  before  the  officers  of  that 
court.  For  the  lord  chancellor  is^  by  right  derived  from  the 
crown,  the  general  and  fupreme  guardian  of  all  infants^  ^s 
well  as  idiots  aud  lunatics ;  that  isj  of  all  fuch  perfons  as 
have  not  difcretion  enough  to  manage  their  own  concerns. 
In  cafe  therefore  any  guardian  abufcs  his  truft,  the  coutt  will 
check  and  punifii  him  \  nay  fometimeswill  proceed  to  the 
removal  of  hiin>  and  appoint  another  in  his  ftead  '• 

2.  Let  us  next  confider  the  ward  or  perfon  within  age, 
for  whofe  afliftance  and  fupport  thefe  guardians  are  confti* 
tuted  by  law ;  ^  who  it  is,  that  is  faid  to  be  within  age. 
The  ages  of  male  and  female  are  different  for  different  pur- 
pofes.  A  male  at  twelve  years  old  may  take«the  oath  of  al- 
legiance \  zt  fourteen  is  at  years  of  difcretion,  and  therefore 
sna/  confent  or  difagree  to  marriage^  may  choofe  his  guar- 
dian, and,  if  his  difcretion  be  actually  proved,  may  make 
his  te (lament  of  his  perfonal  eftate ;  at  feventeen  may  be  an 
executor  \  and  at  tweniyone  is  at  his  own  difpofal,  and  may 
alien  his  lands,  goods,  and  chattels.  A  female  alfo  at  fe» 
ven  years  of  age  may  be  betrothed,  or  given  in  marriage ;  at 
nine  is' entitled  to  dower ;  at  twelve  is  at  years  of  maturity, 
and  therefore  may  confent  or  difagree  to  marriage,  and,  if 
proved  to  have  fufficient  difcretion,  may  bec^ueath  her  per* 
fonal  eftate ;  at  fourteen  Is  at  years  of  legal  difcretion,  and 
may  choofe  a  guardian ;  :iX  feventeen  may  be  executrix ;  and 
at  twenty-one  may  difpofe  of  herfelf  and  her  lands.  So  that 
full  age  in  male  or  female  is  twenty-one  years,  which  age  is 
completed  on  the  day  preceding  the  anniverfary  of  a  perfon's 

V  1  S!d.  414.     1  P.  wm.  703. 

births 
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birth ^(4) ;  who  till  that  time  is  an  infant,  and  fo  Riltd  in  law. 
Among  the  antient  Greeks  an4  Romans  women  were  never 
of  age,  but  fubjedi  to  perpetual  guardianfhip ',  unlef9  when  C  464  2 
married  **  nij!  conveniffent  in  manum  viri  :'*  and,  when  that 
perpetual  tutelage  wore  away  in  procefs  of  time,  we  find  that». 
in  females  as  well  as  males,  full  age  was  not  till  twenty- five 
years  *•  Thus  by  the  conftitution  of  different  kingdoms^ 
this  period,  which  is  merely  arbitrary,  and  juris  pofttiviy  is 
iixed  at  different  times.  Scotland  agrees  with  England  in 
this  point ;  (both  probably  copying  from  the  old  8axon  con- 
ftitutions  on  the  continent,  which  extended  the  age  of  mi- 
nority **  ad  annum  vigeftmum  primum^  et  eo  ufque  juvenesfiA 
•*  tutelam  reponunt^**  but  in  Naples  they  are  of  full  age  at 
eighteen ,  in  France,  with  regard  to  marriage,  not  till  thirty  : 
and  in  Holland  at  twenty-five* 

.  3.  Infants  have  various  privileges,  and  various  difabi* 
lities :  but  their  very  dif abilities  are  privileges  ;  iti  order  to 
fecure  them  from  hurting  themfclves  by  their  own  improvi- 
dent a£ls«  An  infant  cannot  be  fued  but  under  the  protec- 
tion, and  joining  the  name,  of  his  guardian  ;  for  he  is  to  de- 
fend him  againft  all  attacks  as  well  by  law  as  otherwife ":  but 
he  may  fuc  either  by  his  guardian,  ox  prochein  amy^  his  next 
friend  who  is  not  his  guardian.  This  prochein  amy  may  be 
any  perfon  who  will  undertake  the  infant's  caufe  ;  and  it 

9  Sxifc.  44.  6^5.  LcH.  Riym.  480.  t  Stiernbook  dt  jurt  Sueonum.  /.  2» 

1096.     Toder  V.  Sao£iin.    Dem,  Proc,  c.  z.     This  is  alfo  (be  p«rir>d  when  the 

17  Feb.  1775.  king,  »8  well  as  the  fubjcd,  arives  at 

.'  T  Pott.   Antiq.  b.  4*  c.  ii«     CIc.  full  jge  in  modern  Sweden.  Mod.  Ua* 

pf  Mfiren,  12.  Hift.  xxxiii.  i2o. 

•  Jnfi.  I.  23.  X.  0  Co.  uxit.  135. 


(4)  If  he  18  born  on  the  ifl  of  January,  he  is  of  age  to  do  any 
legal  a&  on  the  morning  of  the  laft  day  of  December,  though  he 
may  not  have  lived  twenty-one  years  by  near  forty-eight  hours : 
the  reafon  alBgned  is,  that  in  law  there  ia  no  fra6kion  of  a  day  ;  and 
if  the  birth  were  on  the  firft  fecond  of  one  day,  and  the  a<ft  on' the  laft 
&cond  of  the  other,  then  twenty-one  years  would  be  complete  j 
and  in  the  law  it  is  the  fame  whether  a  thing  is  done  upon  one  mo- 
ment of  the  day  or  on  another. 

R  r  4  frequently 
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frequently  happens,  that  an  infant,  by  bis  prochein  <imj^  in« 
ftitutes  a  fuit  inequity  againfl;  a  fraudulent  guardian*  In 
^rrimiRal  cafes,  an  infant  of  the  age  txifourtetn  years  may  be 
capitally  punifhed  for  any  capital  offence  "^^  but  under  tbe 
age  oifeven  he  cannot.  The  period  between y^<a  andyozir- 
Uen  is  fubje^  to  much  uncertainty :  for  the  infant  ihally 
generally  fpcaking,  be  judged  prima  faae  innocent;  yet 
if  he  was  dali  capa^^  and  could  difcern  between  good 
and  evil  at  the  time  of  the  offence  committed,  he  may 
.  be  convified  and  undergo  judgment  and  execution  of 
death,  though  he  hath  not  attained  to  years  of  pubeny 
t  4^5  ]  01^  difcretion '.  And  fir  Matthew  Hale  gives  us  two  ia* 
(lances,  one  of  a  girl  of  thirteen,  who  was  burned  for  kilk 
ing  her  miftrefs ;  another  of  a  boy  ftiil  younger,  that  had 
)cilled  his  companion  and  hid  himfelf,  who  was  hanged  | 
for  it  appeared  by  his  hiding  that  he  knew  he  had  done  wrong, 
aod  co|ild  difcern  between  good  and  evil :  and  in  fuch  cafe$ 
the  maxim  of  law  is^  that  maiitiafupptet  oetatem  (.5  )•  So.alfo^ 
in  much  more  modern  times,  a  boy  of  ten  years  old,  who 
was  guilty  of  a  heinous  murder,  was  held  a  proper  fttbje£l 
for  capital  punilhment,  by  the  opinion  of  all  the  judges  ^r. 

With  regard  to  eftates  and  civil  property,  an  infant  hath 
inany  privileges,  which  will  be  better  underftood  when  we 
come  to  treat  more  particularly  of  thofe  matters  \  but  this 
may  be  faid  in  general,  that  an  infant  (hall  lofe  nothing  by 
non-claim,  or  negle£t  of  demanding  his  right;  nor  fliall  any 
Other  laches  or  negligence  be  imputed  to  an  infant^  except  \s\ 
|bme  very  particular  cafes. 

|t  is  generally  true,  that  an  infant  can  neither  aliene  his 
}^ds,  nor  do  any  legal  a£):,  nor  make  a  deed,  nor  indeed  anjr 

V  J  Hal.  P.  C.  4 J.  r  Foftcr.  74. 

%  Jhid.  26. 


(5)  In  f)ii:h  cafes,  I  cqacelve  that  jufUce  tempered  wkh  tuacf 

irould  inquire  whether  the  malice  is  of  fuch  a  hardened  dcgxee 

fhat  a  flighty  puxuflmient  would  not  eradkate  or  ccgrtA  it,  an4 

l^hetlier  a  mildet  fentence  would  not  be  fiifiiciei;^  to  detor  othq^ 

\^y$  of  the  fsqne  age  froin  V  repetitkii  of  ihc  ^^t 
*  manner 


Ch.  17*  ef  Persons*  465 

manner  of  centra£i|  that  will  bind  him.  But  ftUl  to  all  thcfe 
rules  there  are  feme  exceptions :  part  of  which  were  juft  now 
mentioned  in  reckoning  up  the  different  capacities  which  thej 
afiume  at  different  ages :  and  there  are  others,  a  few  of  which 
it  may  not  be  improper  torecite^  as  a  general  fpecimen  of  the 
whole.  Andy  6r(l,  it  is  true,  that  infants  cannot  aliene  their 
eftatcs :  but  infant  truftees,  or  mortageesy  are  enabled  to 
convey,  under  the  dire£tion  of  the  court  of  chancery  or  ex- 
chequer, or  other  courts  of  equity,  the  eftates  they  hold  in 
truft  or  mortgage,  to  fuch  perfon  as  the  court  Ihall  app<Hnt*« 
Alfo  it  is  generally  true,  that  an  infant  can  do  no  legal  ad: 
yet,  an  infant,  who  has  an  advowfon,  may  prefent  to  the 
benefice  when  it  becomes  void  *.  For  the  law  in  this  cafe 
difpenfes  with  one  rule,  in  order  to  maintain  others  of  far 
greater  confequence :  it  permits  an  infant  to  prefent  a  clerk  [  466  2 
(who,  if  unfit;  may  be  rejeded  by  the  bifhop)  rather  than 
cither  fufier  the  church  to  be  unferved  till  he  comes  of  age, 
or  permit  the  infant  to  be  debarred  of  his  right  by  lapfe  to 
the  bifhop.  An  infant  may  alfo  purchafe  lands,  but  his  pur* 
chafe  is  incomplete :  for,  when  he  comes  to  age,  he  may  either 
agree  or  difagree  to  it,  as  he  thinks  prudent  or  proper,  without 
alleging  any  reafon ;  and  fo  may  his  heirs  after  him,  if  he  dies 
without  haying  completed  his  agreement  ^.  It  is,  farther^ 
generally  true,  that  an  infant,  under  twenty-one,  can  make 
no  deed  but  what  is  afterwards  voidable  ;  yet  in  fome  cafes  ^ 
he  may  bind  himfelf  apprentice  by  deed  indented  or  tnden« 
tures,  for  feven  years ;  and  *  he  may  by  deed  or  will  appoint 
a  guardian  to  his  children,  if  he  has  any.  Laftly,  it  is  ge- 
nerally true,  that  an  infant  can  make  no  other  contra£b  that 
will  bind  hun :  yet  he  may  bind  himfelf  to  pay  for  his  necef- 
(ary  meat,  drink,  apparel,  phyfic,  and  fuch  other  necefia- 
ries  (6) ;  and  likewife  for  his  good  teaching  and  inftru&ion, 

s  Stat.  7  Ann.  c.  19. 4  Geo.  III.  c.  i6«  c  Sttt.  5  £]is »  c.  4.  43  Eliz.  c.  a* 

•  Co.  Utt.  171.  Cro.  Car.  179. 

k  Uid»  1.  d  Stot.  12  Car.  II.  c.  24. 


(6)  It  has  been  held,  than  an  infant  is  not  liable  to  repay  money 
\pit  to  him,  although  he  (hould  lay  it  out  in  neceflaries.    l  Sati^ 
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whereby  he  may  profit  himfelf  afterwards  e*  And  thus  much, 
at  prefent,  for  the  privileges  and  dlfabilities  of  infants. 

^Co.  Lite.  172. 

r 

386,  Nor  is  he  bound  to  pay  for  goods  bought  to  trade  with. 
Bull,  N.  P.  154.  But  debts  con  trailed  during  infancy  are  a  good 
eonfideration  to  fupport  a  promife  made  to  pay  them,  when  a  per- 
fon  is  full  of  age.  Infancy  may  be  given  in  evidence  upon  the 
general  ilTue,  or  it  maybe  pleaded.     BulL  152. 

And  where  the  defendant  pleads  infancy,  and  the  plaintiff  replies 
that  the  defendant  confirmed  the  promife  or  contra6l  when  he  was 
of  age ;  the  plaintiff  need  only  prove  the  promife»  and  the 
defendant    mufi    difcharge    himfelf  by  proof  of   the    infancy. 

I  r.  R*  648. 
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CHAPTER     THE     EIGHTEENTH, 


OF   CORPORATIONS. 


WE  have  hitherto  confidered  perfons  in  their  natural 
capacities^  and  have  treated  of  their  rights  and  du- 
ties. Buty  as  all  perfonal  rights  die  with  the  perfon  ;  and^ 
as  the  necefiary  forms  of  invefting  a  feries  of  individuals,  one 
after  another,  with  the  fame  identical  rights,  would  be  very 
inconvenient,  if  not  impra£licable ;  it  has  been  found  neceC- 
iary,  when  it  is  for  the  advantage  of  the  public  to  have  any 
particular  rights  kept  on  foot  and  continued,  to  conftitute  ar- 
tificial perfons,  who  may  maintain  a  perpetual  fucceflion,  and 
enjoy  a  kind  of  legal  immortality. 

These  artificial  perfons  are  called  bodies  politic,  bodies 
corporate,  (corpora  corporator)  or  corporations  :  of  which 
there  is  a.  great  variety  fubfifting,  for  the  advancement  of 
religion,  of  learning,  and  of  commerce  \  in  order  to  preferve 
entire  and  for  ever  thofe  rights  and  immunities,  which,  if 
they  were  granted  only  to  thofe  individuals  of  which  the  body 
corporate  is  compofed,  would  upon  their  death  be  utterly 
loft  and  extin£t.  To  (hew  the  advantages  of  thefe  incorpora* 
tions,  let  us  confider  the  cafe  of  a  college Jn  either  of  our 
univerfties,  founded  adjludendum  et  orandum^  for  the  encou^ 
ragement  and  fupport  of  religion  and  learning.  If  this  were 
a  Caere  voluntary  afiembly,  the  individuals  which  compofe  it 
jxiight  indeed  read,  pray,  ftudy  and  perform  fcholaftic  ezer« 
jcUes  together,  fo  long  as  they  could  agree  to  do  fa ;  but  they 

could 
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coaM  neither  frame,  nor  receive  any  laws  or  rules  of  their 
coodu^ ;  none  at  leaft,  which  would  have  any  binding  force, 
for  want  of  a  coerceive  power  to  create  a  fufficient  obligation* 
Neither  could  they  be  capable  of  retaining  any  privileges  or 
immunities  :  for,  if  fuch  privileges  be  attacked,  which  of  all 
this  nnconnedled  aflcmbly  has  the  right,  or  ability,  to  de* 
fend  them  ?  And,  when  they  are  difperfed  by  death  or  other- 
wife,  how  (ball  they  transfer  thefe  advantages  to  another  fet 
of  ftodents,  equally  UQConoe£led  as  themfelves  ?  So  alfo  with 
regard  to  holding  eftates  or  other  property,  if  land  be  granted 
for  die  purpofes  of  religion  or  learning  to  twenty  individuals 
not  incorporated,  there  is  no  legal  way  of  continuing  the 
property  to  any  other  perfons  for  the  fame  purpofes,  but  by 
endlefs  conveyances  from  one  to  the  other,  as  often  as  the 
bands  are  changed.  But  when  they  are  confolidated  and 
imited  into  a  corporation,  they  and  their  fucceflbrs  are  then 
confidered  as  one  perfon  in  law  :  as  one  perfon,  they  have 
cme  will,  which  is  colle&ed  from  the  fenfe  of  the  majority  of 
the  individuals ;  this  one  will  may  eftablith  mie^  and  orders 
for  the  regulation  of  the  whole,  which  are  a  fort  of  munici* 
pal  laws  of  this  little  repuUic ;  or  rules  and  ftatutes  may  be 
prefcrtbed  to  it  at  it*s  creation,  which  are  then  in  the  place 
of  natural  laws :  the  privileges  and  immunities,  the  eftates 
and  pofleflions,  of  the  corporation,  when  once  veiled  in  tliem 
will  be  for  ever  vefted,  without  any  new  conveyance  to  new 
fuccef&ons;  for  all  the  individual  members  that  have  exiftcd 
from  the  foundation  to  the  prefent  time,  or  that  (hall  ever 
liereafter  exift,  are  but  one  perfon  in  law,  a  perfon  that  nerer 
dies :  in  like  manner  as  the  river  Thames  is  ftiil  the  fame 
river,  though  the  parts  which  compofe  it  are  changing  every 
inftant. 

The  honour  of  originally  inventing  thefe  political  confti* 
tutions  entirely  belongs  to  the  Romans.  They  were  intro- 
duced, as  Plutarch  fays,  by  Numa ;  who  Ending,  upon  hh 
acceflion,  the  city  torn  to  pieces  by  the  two  rival  faAions  of 
Sabines  and  Romans,  thought  it  a  prudent  and  pdkic  mea* 
fure  to  fuBdivide  thefe  two  into  many  (mailer  ones,  by  iafti^ 

tuting 


Ch.  i8*  1)/  P  £  It  S45  H  i«  ^tf 

tuting  feparate  focietiesoF every niatiaal trade Sin<lptofeffioti. 
Hiey  W€rc  aftervarth  iimch  confidcred  by  the  civil  !aw*/m 
^hleli  they  were  called  uhtve^tatts,  as  forming  one  whole 
out' of  inany  individuals ;  or  cdUegia^  from  Being  gathered 
together :  they,  were  adopted  alfo  by  the  canon  law,  For  the 
maintenance  of  ccclefiaftical  discipline  5  and  from  them  our 
fpiritual  corporations  are  derived.  But  our  laws  have  c^nfi* 
derably  refined  and  improved  upon  the  invention,  according 
to  the  ufual  genius  of  the  Englifti  nation :  particularly  wlm 
regard  to  fole  corporations,  confifting  of  one  perfon  only,  of 
which  the  Roman  lawyers  had  no  notion ;  their  maxim  being 
that  **  tres  faciunt  collegium  »>.''  Though  they  held,  that  if  a 
corporation,  originally  confifting  of  three  perfons,  be  reduced 
tb  one,  ^Ji  univef/stas  dd  unum  redit^^  it  may  ftill  fub(iil  as 
a  corporation,  "  Btfttt  nomen  univerfttatis^^ 

* 

Bni^ORfi  we  proceed  to  treat  of  the  feveral  incidents  of  cor* 
porations,  as  regarded  by  the  laws  of  England,  let  us  firll 
tlike  a  view  of  the  feveral  forts  of  them  ;  and  then  wc  (Iiall 
be  better  ettabled  to  apprehend  their  refpeQiine  qualities. 

The  firft  diviiion  of  corporation  is  inCo  4tggregatt  \xAfilL\ 
Cor|>orations  aggregate  confift  of  many  pcrfons  uiiite4  toge* 
ther  intorone  fociety,  and  are  kept  up  by  a  perpetusl  ivKott^ 
iion  of  mtiinbers,  (o  as  to  continue  for  ev«lr  ?  ^  whtck  kii>4 
arc  the  ff^ayor  and  commonaky  of  a  city,  the  bead  and  feltows 
of  a  colkge,  the  dean  and  ch^ter  ik  a  cathedsal  cli«(di» 
Corporations  fole  confift  of  one  perfon  Only«iid  his  fttocefRirs^ 
in  fome  particulatt  ftation,  who  are  iiKWporated  by  bw^  ift 
order  to  give  them  fome  legal  capacities  Stsd  advantagest  pat^ 
tkularly  t^at  of  perpetaity,  which  in  their  natural  pcrfottt 
they  could  not  have  bad.  la  this  fesfe  the  king  is  a  lofo 
corporation  <^ :  fo  is  a  bi(hop:  fo  are  feme  deans,  and  jA'ebea* 
dariesy  diftind  from  their  feveral  chapters :  a«d  fo  is  evcf]r 
parfon  and  vicar.  And  the  tieceffity,  or  ^  kaft  iife^  of  Am 
inftituttoa  will  be  very  apparent^  if  we  cmfidel:  the  cafe  aC 

•  iy./.  3.».4,^^.  t'ly.  3,4. 7. 

a  parfon 


4^>  rt^  RicrtVs  BooicL 

a  parfon  of  a  church.  At  the  origmal  endowment  of  parilb 
churchesy  the  freehold  of  the  churchj  the  church^jrard^  the 
parfonage  honie,  the  glebe,  and  the  tithes  of  the  parifliy  were. 
vefted  in  the  then  parfon  by  the  bounty  of  the  donor,  aj  a 
temporal  recompenfe  to  him  for  his  fpiritual  care  of  the  in- 
habitants,  and  with  intent  that  the  fame  emoluments  ihould 
ever  afterwards  continue  as  a  recompenfe  for  the  fame  care» 
But  how  was  this  to  be  efi«'<^ed  ?  The  freehold  was  vefted 
in  the  parfon  ;  and,  if  we  fuppole  it  vefted  in  his  natural  ca- 
pacity, on  his  death  it  might  defcend  to  his  heir,  and  would 
be  liable  to  his  debts  and  incumbrances :  or,  at  beft,  the  heir 
might  be  compellable,  at  fome  trouble  and  ezpenfe,  to  con- 
vey thefe  rights  to  the  fucceeding  incumbent.  Thle  law  there- 
fore has  wifely  ordained,  that  the  parfon,  quatenus  parfon, 
fhall  never  die,  any  more  than  the  king  s  by  making  him  and 
his  fuccefibrs  a  corporation.  By  which  means  all  the  origin 
nal  rights  of  the  parfonage  are  preferved  entire  to  the  facce& 
for :  for  the  prefent  incumbent,  and  his  predeceflbr  who  lived 
(even  centuries  ago,  are  in  law  one  and  the  fame  perfon  s 
and  what  was  given  to  the  one  was  given  to  the  other  alfo. 

Another  divifion  of  incorporations,  either  fole  or  aggre- 
gate, is  into  eccUftqfiical  and  lay.  Ecclefiaftical  corporationa 
are  where  the  members  that  compofe  it  are  entirely  fpiritual 
perfoxia ;  fuch  as  biihops  ;  certain  deans,  and  prebendaries  \ 
all  archdeacons,  parfons,  and  vicars ;  which  are  fole  corpo- 
lations  \  deans  and  chapters  at  prefent,  and  formerly  prior 
and  convent,  abbot  and  monks,  and  the  like,  bodies  aggregate. 
Thefe  are  ere£led  for  the  furtherance  of  religion,  and  perpe- 
tuatiqg  the  rights  of  the  church.  Lay  corporations  are  of 
two  fints,  civil  and  eleemcfynary.  The  civil  are  fuch  as  are 
ere&ed  for  a  variety  of  temporal  purpofes.  The  king, 
for  inftai^ce,  is  made  a  corporation  to  prevent  in  general 
the  poflibility  of  an  interregnum  or  vacancy  of  the  throne, 
and  to  preferve  thepofleffions  of  the  crown  entire;  for  imme-' 
diately -upon  the  demife  of  one  king,  his  fucceflbr  is,  a»we  hare 
formerly  feen,  in  full  poiTeflion  of  the  regal  rights  and  dignity. 
Other  lay  corporations  are  erefted  for  the  good  government  of 

15  a  town 
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a  town  or  particular  diftri£l,  as  a  mayor  an^  cbn^moi[iakf^ 
bailiff  and  burgeffes^  or  the  like  :  feme  for  the  ad^nceodent 
and  regulation  of  manufa£lures  and  commerce;  as  the  trading 
companies  of  London,  and  other  towns  :  and  fome  for  the 
better  carrying  on  of  divers  fpecial  purpofes ;  aa  churchwar* 
dens,  for  confenration  of  the  goods  of  the  parifh ;  the  college 
of  phyficians  and  company  of  furgeons  in  London,  for  the 
improvement  of  the  medical  fcience ;  the  royal  fbciety,  for 
the  advancement  of  natural  knowlege ;,  and  the  fociety  of  an- 
tiquaries, for  promoting  the  ftudy  of  antiquities.  And  among 
thefe  I  am  inclined  to  think  the  general  corporate  bodies  o£ 
the  univerlities  of  Oxford  and  Cambridge  mud  be  ranked: 
for  it  is  clear  they  are  not  fpiritual  or  ecckfi.iftical  corpora* 
tions,  being  compofed  of  more  laymen  than  clergy  :  neither 
are  they  elecmofynary  foundations,  though  flipends  are  an- 
nexed to  particular  magiflratcsand  profeflbrs,  any  more  than 
other  corporations  where  the  adiiqg  officers  have  (landing  fa- 
laries  ;  for  thefe  are  rcwarcis/r^  op^ra  et  labore^  not  chari- 
table  donations  only,  fince  every  ftipcnd  is  preceded  by  fer- 
vice  arnl  duty ;  they  feem  therefore  to  be  merely  civil  corpo- 
rations ( I ).  The  elecmofynary  fort  are  fuch  as  are  conftituted 
for  the  perpetual  didribution  of  the  free  alms,  or  bounty,  of 
the  founder  of  them  to  fuch  perfons  as  he  has  direfted.  0£ 
this  kind  are  all  hofpitals  for  the  maintenance  of  the  poor, 
fick,  and  impotent .  and  all  colleges,  both  in  our  univerfi- 
tics  and  out^  of  them  which  colleges  are  founded  for  two 
purpofes  ;  i.  For  the  promotion  of  piety  and  learning  by  pro- 
per regulations  and  ordinances.  2.  For  imparting  afHdance 
to  the  members  of  thofe  bodijs,  in  order  to  enable  them  to 
profecute  their  devotion  and  (Indies  with  greater  eafc  and  af- 
fiduity.  And  all  thefe  elecmofynary  corporations  are,  (hriftly 
fpcaking,  lay  and  not  ecclefiaftical,  even  though  compofed 
of  ecclefiaftical  perfons  %  and  although  they  in  fome  things 

*  Such  as  at  Maochcfter,  Eton,  Wiochefter,  &c. 
^  I  Lord  Rayai.  6- 

( I )  It  18  now  fully  eftabliflied  that  each  uniTer(ity  is  a  civil  cor- 
poratioD.     3  Burr*  1656. 

partake 
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partake  of  At  Mture^  ftitilegetf^  and  rtftridiom  oif  eccte* 
fiaftkal  bodies  (i). 

C  47a  ^     Having  thus  martbaUcd  die  federal  fpecies  of  corpora* 

^ona,  let  QS  next  proceed  to  confideri  i«  How  corporatioiity 

in  geoeral)  may  be  created.    2.  What  are  their  powers,  ca* 

pacities,  and  incapacities.     3.  How  corporations  are  vifited. 

f     And  4.  How  they  may  be  dtffolTed. 

I.  Corporations,  by  thfe  civH  law>  feem  to  have  been 
created  by  the  mere  a£t,  and  voluntary  aflbciation  of  their 
members  ft  provided  fuch  convention  was  not  contrary  to  law, 
for  then  it  was  illicitum  collegium  t.  It  does  not  appear  that 
the  prince's  confent  was  necefTary  to  be  adually  given  to  the 
foundation  of  them  \  but  merely  that  the  original  founders  of 
&efe  voluntary  and  friendly  focieties  (for  the^  were  little  more 
than  fuch)  (hould  not  eftablifli  any  meetings  in  oppofition  to 
the  laws  of  ihe  (late. 

Btrr,  with  us  in  England,  the  king's  confent  is  abfolutely 
lieceflary  to  the  ere£iion  of  any  corporation,  either  impliedly 
or  exprefsly  given  K  The  king's  implied  confent  is  to  be  fouad 
in  corporations  which  exift  by  force  of  the  ntntMn  lata,  to 
which  our  former  kings  are  fuppofed  to  have  given  their  con* 
emrrence ;  common  law  being  nothing  elfe  but  cnftom, 
AriGng  from  the  univerfal  agreement  of  the  whole  commo- 
nity.  Of  this  fort  are  the  king  himfelf,  all  bifhops,  parfooSf 
vicars,  churchwardens,  and  fome  others  s  who  by  common 

t  tf.  47.  fti.  t*    Ifffwefodetasy  m^  f.nsntf  and  eadotved  wItlifiMfly  «)<Mbla 

fut  ftiegunn^  tufke  bwJMjmodi  corpus faf"  privileges^  aboot  tbe  eieveath  century  s 

Jim  ommbui  habere  €onceduur\  nam  it  It-  (Robcrtf.  Chi»  V.  L  30.)  to  wUcb  the 

^AvSy  €t  JeMtta  coiijiibisy  it  princifmrtbus  coafent  of  the  feodtl  rovereign  wai  ab* 

aifiitmtitiiHusea  fa  ctrtetur,  1^*  3-  4.  I*  folutelj  neccflary»  at  many  of  hit  pitrp* 

h  Cittei  and  towna  were  firft  ereded  gatives  and  rCTcnucs  were  ther^y  coiw 

into  corporate  comovvnitiei  on  the  con*  fidetably  diminiflied. 

(«)  They  are  lay  corporations  becaufe  they  are  not  fubjed  t<l 
the  jurirdl6^ton  of  the  ccdeiiaftical  courts,  or  to  the  vifitations  of 
the  ordinary  or  diocefan  in  their  fpiritual  charaders. 

9  law 
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law  have  eter  been  hetd  (as  far  as  our  books  can  (hew  us)  to 
have  been  corporations,  virtuie  officii:  and  this  incorporation 
is  fo  infeparably  anfaexed  to  their  offices,  that  we  cannot 
frame  a  complete  legal  idea  of  any  of  thefe  pcrfons,  but  we 
muft  alfo  have  an,  idea  of  a  corporation,  capable  to  tranfmit 
his  rights  to  his  fucceilbrs,  at  the  fame  time.  Another  me-  [  473  j 
thod  of  implication,  thereby  the  king's  confent  is  prefumed, 
is  as  to  all  corporations  by  prefcriptton^  fuch  as  the  city  of 
London,  and  many  others  i>  which  have  exifted  as  corpora^ 
tions,  time  whereof  the  memory  of  man  runneth  not  to  the 
contrary  \  and  therefore  are  looked  apon  In  law  to  be  well 
created.  For  though  the  menlbers  thereof  can  ihew  no  legal 
charter  of  incorporation,  yet  in  cafes  of  fuch  high  antiquity 
the  law  ptefumes  there  once  was  one;  and  that  by  the  variety 
of  accidents,  which  a  length  of  time  may  produce,  the  charter 
is  loft  or  deftroyed.  The  methods  by  which  the  king's  con* 
fent  is  exprefsly  given,  are  either  by  a£t  of  parliament  or 
charter.  By  ad  of  parliament,  of  which  the  royal  afient  is  a 
neoeffiiry  ingredient,  corporations  may  undoubtedly  be  creat- 
ed^:'  but  it  is  obfervable,  that  (till  of  late  years)  moft  of  thofe 
fiattttes,  which  are  ufually  cited  as  having  created  corpora* 
tions,  do  either  confirm  fuch  as  have  been  before  created  by 
the  king;  as  in  the  cafe  of  the  college  of  phyficians  ere£l;ed 
by  charter  10  Hen.  VIII  ^,  which  charter  was  afterwards 
confirmed  in  parliament' ;  or,  they  permit  the  king  to  txcGt 
a  corporation  infuturo  with  fu^h  and  fuch  powers ;  as  is  the 
cafe  of  the  bank  of  England  "',  and  the  fociety  of  the  Britlfh 
filhery\  So  thsit  the  immediate  creative  z€t  was  ufually 
performed  by  the  king  alone,  in  virtue  of  his  royal  prero* 
gative  **. 

All  the  other  methods  therefore  whereby  corporations 
exift,  by  common  law,  by  prcfcription,  and  by  a^  of  par- 
liament, are  for  the  moft  part  reducible  to  this  of  the  king's 
letters  patent,  or  charter  of  incorporation.  The  king's  crca« 

jilaft.330.  -^  <»^tit.  5  ft  6  W.  Sr  M.  c.  so. 

'  xoRep.  29.    X  Roll.  AlMfrs'*-  ^  ^^c*  <3  ^^*  ^I«  s*4- 

k  S  Rep.  X14.  o  S«epa|e  %^%t 
1  t4frX5Heii.yin.  c.  5. 

Vol.  I.  Sf  tfon 
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tion  m^y  be  performed  by  the  words  <^  creamuh  ^^tmis^ 

fundamuSf  incorporamus^^  or  the  like.     Nay  it  is  bel<j>  that  i 

[  474  ]  the  king  grants  to  a  fet  of  men  to  bavt  gildam  m^caioaawn^ 

a  mercantile  meeting  oir  aflcmbly  p,  this  is  alone  fufficieot  to 

incorporate  and  eftabliOi  them  for  ever  ^ 

The  parliament,  we  obCerved,  by  its  ab£dutc  and  tran^ 
fcendent  authority,  may  perform  this,  or  any  other  a£t  what- 
foever:  and  a£luallydid  perform  it  to  a. great  extent,  by  ft»- 
tme  39  £liz.  c.  5*  which  incorporated  all  hoijpitals  and  h^itfes 
of  corre&ion  founded  by  charitable  perfons,  without  iaxthcr 
trouble :  and  the  fame  has  been  done  in  other  cafes  of  chad- 
table  foundations.  But  othecwife  it  has  not  formerly  been 
iifual ,  thus  to  intrench  upon  the  prerogative  of  the  ccovn, 
and  the  king  ma^y  prevent  it  when  he  pleafies.  And,  in  Um 
particular  iuftance  before- mentioned,  it  was  doae,  as  (ir  Ed<* 
ward  Coke  obferves ',  to  avoid  the  chacgcs  of  incorporation 
and  licences  of  mortmain  in  fmall  be^efa^^ions^  which  in  hia 
days  were  grown  fo  great,  that  they  difcouraged  many  meu 
from  undertaking  thefe  pious  aud  charitable  works* 

Th£  king  (it  is  faid)  m.ay  grant  to  a  fubje^  tb^  power  of 
creeling  corporations  %  thoagh  the  contrary  was  fc^meiljp 
held' :  that  is,  he  noay  permit  the  fubjefl  tQ  n^mp  the  per<» 
ions  and  powers  of  the  corporation  at  his  pleafure '%  bat  it  is 
xeally  the  king  that  ere^is,  and  tht:  fubje£t  is  but  the  inlbru- 
ment:  for  though  none  but  the  king  can  make  a  ccH'pOTatioo^ 
yet  qui  facit  per  duim^  fac'ii  per  fe"^.  In  this  manner  the 
<;}ianceIlor  of  the  univerfity  of  Oxford  has  power  by  ehftitov 
to  ere£t  corporations;  and  has  a£tually  often  exerted  ii;^  in 
the  ereAion  of  feveral  matriculated  companies,  now  fubfift- 
iog,  of  tradefmen  fubfervient  to  the  (Indents. 

9  GUd  figoificd  vnong  the  Saxans  a  4  lO  R^  30.   i  Bi>!U  Ahr.  $!§• 

fraternity,  derived  from  the  verb  2i!^an  '  2  Inft.  72:^. 

to  pay,  becaure  every  man  paid  his  fharc  «  Bro.  Ahr,  tit.  Prerog»  53.    Vaner. 

rewards  the  expenfes  qf  the  com  muni  ty.  Prncg,  SS.  p).  16. 

And  hence  their  ^lace  of  meeting  is  fire.  <  Yearbook,  2  Hen.  VU.  13* 

t{':en[.\y  oMed  thz  CuiU  or  CaUdta/I.  '^ToRcp.  33.                             .^ 

When 


Cb.  I S.  ^  P  s  R  s  o  K  s.  474 

Whbn  a  corporatioii  is  treSteij  a  name  muft  be  given  to 
it )  aind  bf  that  name  alone  it  maft  fue  and  be  fued,  and  do 
all  legal  a£)s ;  though  a  very  minute  variation  therein  is  not  C  475  1 
material  0.  Such  name  is  the  very  being  of  it's  conftitution ; 
and,  though  it  is  the  will  of  the  king  that  ere£ls  the  corpo« 
f ation^  yet  the  name  is  the  knot  of  it*8  combination,  without 
which  k  could  not  "perform  it's  corporate  functions  ^.  The 
name  of  incorporation,  fays  fir  Edward  Coke,  is  as  a  proper 
name,  or  name  of  baptifm  ;  aiKl  therefore  when  a  private 
founder  gives  his  college  or  hoi)pital  a  name,  he  does  it  only 
as  a  godfather  (  and  byjhat  fame  name  the  king  baptizes 
the  incorporation  *  (3). 

IL  After  a  corporation  is  fo  formed  and  named,  it  ac- 
quires many  powers^  rights,  capacities,  aad  tacapacitief« 
which  we  are  next  to  confiden  Some  of  thefe  areneceflarily 
and  inCeparably  incident  to  every  corporation  i  which  inci^ 
dents,  as  foon  as  a  corporation  is  duly  created,  are  tacitly 
annexed  of  courfe^*  As,  i.  To  have  perpetual  fucceffioa. 
This  is  the  very  end  of  it's  incorporation  :  for  there  cannot 
be  a  fuccciTion  for  ever  without  an  incorporation*;  and 
therefore  all  aggregate  corporations  have  a  power  nceeflarily 
implied  of  defying  members  in  the  room  of  fuch  as  gooff  ^4)* 

B  10 Rep.  112.  T  Jb'id.  30*    Hob.  2zi. 

«^  Gilb.  Hift.C.  P.  1^2.  ^  10  Rep.  iS. 

<  IQ  Rep.  aS.  *  1  Roll.  Abr.  514* 


^» 


(  3 )  But  it  may  have  a  same  only  by  implication  ;  as  if  the  king 
fhould  incorporate  the  inhabitants  of  Dale  with  power  to  chufe  a 
mayor  annually,  though  no  name  be  given,  yet  it  is  a  good  corj»- 
ration  by  the  name  of  mayor  and  commonalty,  i  Salt'  191.  And 
it  may  change  its  name,  as  corporations  frequently  do  in  new  char« 
ters,  and  it  ftill  retains  its  former  rights  and  privileges,  4  Co.  Sy^ 

(4)  And  where  the  mode  of  cledlion  is  not  prcfcribed  by  the 
charter,  or.cftablifhed  by  immemorial  ufage,  it  may  be  regulated 
by  a  by-law.  3  T.R.  189.  When  the  cleflors  are  defcribcd  in  the 
charter,  their  number,  in  order  to  avoid  riot  and  confufion,  may 
be  rcilrained  by  a  by-law ;  but  a  by-law  cannot  ftrike  off  an  iatc- 
gral  part,  neither  can  it  narrow  the  number  of  pcrfons  out  of  whom 

S  f  2  the 
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2.  To  fue  or  be  fued,  implead  or  be  impleaded,  grant  or  re- 
ceive, by  it's  corporate  name,  and  do  all  other  a£bs  as  natQ« 
ral  perfons  may.    3.  To  purchafc  lands,  and  hold  them,  for 
the  benefit  of  themfelves  and  their  facceflbrs ;  which  two  are 
confequential  to  the  former  (5).  4.  To  have  a  common  feaL 
For  a  corporation,  being  an  invifible  body,  cannot  manifeft 
it's  intentions  by  any  perfonal  zQ,  or  oral  difcourfe :  it  there* 
fore  z6ts  and  fpeaks  only  by  it's  common  feal.    For,  though 
the  particular  members  may  ezprels  their  private  confentsto 
any  ad,  by  words,  or  figning  their  names,  yet  this  does  not 
bind  the  corporation :  it  is  the  fixing  of  the  ieal,  and  that  only, 
which  unites  the  feveral  aflents  of  the  individualsy  who  com« 
pofe  the  community,  and  makes  one  joint  affent  of  the  whole  ^« 
5*  To  make  byJaws  or  private  ftatutes  for  the  better  govem- 
£  476  ]  ment  of  thecorporation  $  which  are  binding  upon  themfelves, 
unkfs  contrary  to  the  laws  of  the  land,  and  then  they  are 
void.    This  is  alfo  included  by  law  in  the  very  aA  of  incor- 
poration  ^ :  for,  as  natural  reafon  is  given  to  the  natural  body 
for  the  governing  it,  fo  by-laws  or  ftatutes  are  a  fort  of  poll* 
tical  reafon  to  govern  the  body  politic  (6).    And  this  right 
of  making  by-laws  for  their  own  government,  not  contrary 
to  the  law  of  the  land,  was  allowed  by  the  law  of  the  twelve 
tables  at  Rome"*.    But  no  trading  company  is,  with  ns,  al- 
lowed to  make  by-laws,  which  may  affed  the  king's  pren>» 

^  Dav.  44-  4S«  f ««'  ««  fuhSca  lige  rnnrnfawtp  JSMfi- 

<  Hob.  zii.  mm*. 

*  S«JtJtt  i4gtmfitmm  ntohmt^  dam  m 


the  tlt&ion  is  to  be  made.  3  Burr.  1833.  But  the  number  of  the 
eleAon  of  members  of  parliament  cannot  be  diminifiied  by  a  by* 
tsL^.  4  Ittfl,  48. 

(5)  All  corporations  mufl  have  a  licence  from  the  king  to  en^ 
able  them  to  purchafe  and  hold  lands  in  mortmain.     Co,  Lki*  2*. 
7  &  8  /F.  III.  c.  37. 

(6)  Where  the  power  of  making  by-laws  is  in  the  body  at 
large,  they  may  delegate  their  right  to  a  feled  body,  who  thus 
become  the  reprefentative  of  the  whole  community.  L(L  Mmw 
fiddy  3  Bwr.  1837. 

gatlve^ 
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gatire,  or  the  common  profit  of  the  people,  uader  penalty  of 
40/.  unlefs  they  be  approved  by  the  chancellor,  treafurer^ 
and  chief  juftices^  or  the  judges  of  afijfe  in  their  circuitg : 
and,  even  though  they  be  fo  approved,  (till,  if  contrary  to 
law,  they  are  void^  Thefe  five  powers  are  infeparabiy 
incident  to  every  corporation,  at  lead  to  every  corporation 
aggregate :  for  two  of  them,  though  they  may  be  pradlifed, 
yet  are  very  unneceflary  tp  a  corporatipnyi^  \  viz.  to  have 
a  corporate  feal  to  tcftify  his  fole  afTent,  and  to  make  ftatutes 
for  the  regulation  of  his  own  condud* 

There  are  alfo  certain  privileges  and  difabilities  that  at* 
tend  an  aggregate  corporation,  and  are  not  applicable  to  fuch 
as  are  fole ;  the  reafon  of  them  ceafing,  and  of  courfe  the 
law.  It  mult  always  appear  by  attorney }  for  it  cannot  ap« 
pear  in  perfon,  being,  as  fir  Edward  Coke  fays^,  invifibltfy 
and  exifting  only  in  intendment  and  confideration  of  law.  It 
can  neither  maintain,  or  be  made  defendant  to,  an  zStUm  of 
battery  or  fuch  like  perfonal  injuries :  for  a  corporation  can 
neither  beat  nor  be  beaten,  in  it's  body  politic  >•  A  corpo* 
ration  cannot  commit  treafon,  orfelony,  or  other  crime,  in 
it's  corporate  capacity  1>:  though  it's  nien>bers  may,  in  their 
di(lin£t  individual  capacities  ^  Neither  is  it  capable  of  fufier* 
ing  a  traitor's  or  felon's  puniifament,  for  it  is  not  liable  to  [  477  } 
corporal  penalties,  nor  to  attainder,  forfeiture,  or  corruption 
of  blood.  It  cannot  be  executor  or  adminiftrator,  or  perform 
any  perfonal  duties;  for  it  cannot  take  an  oath  for  the  due 
execution  of  the  office.    It  cannot  be  fei&d  of  lands  to  the 

ufe  of  another  J }  for  fuch  kind  of  confidence  is  foreign  to  the 
end  of  it's  inftitution.  Neither  can  it  be  committed  to  pri- 
foni^:  for  it's  exiftence  being  id^al,  no  man  can  apprehend 
orarreft  it.  And  therefore  alfo  it  cannot  be  outlawed  }  for 
outlawry  always  fuppofes  a  precedent  right  of  arrelling,  which 

» 

•  Stat.  19  Hen.  VII.  c  7. 1 1  Rep.  54*  thediredlors  only  ilitll  be  anfwenblc  in 

f  loRep.  3».  their  perfonal  capacttiei.  F/.^^.is*   . 
S  Bfo.  jih.  tit.  Ctrpwat'wu  63.  j  Bro.  jAr,  tit.  Pmffm,  si.  ufi,  40. 

^  10  Rep.  32U  Bacon  of  uict.  347* 
I  Tbe  cItU  law  alio  ordains  that,  for       k  Plow4.  53S. 
the  miftebaTiour  of  t  body  corpotate, 
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has  been  defeated  by  the  parties  abfeonding,  and  that  aHb  a 
corporation  cannot  do :  for  which  reafons  the  proceedings  to 
compd  a  corporation  to  appear  to  any  fuit  by  attorney  are 
always  by  diftreis  on  their  lands  and  goods  '•  Neither  can  a 
corporation  be  excommunicated :  for  it  has  no  fouU  as  is 
gravely  obferved  by  fir  Edward  Coke":  and  therefore  alfo 
it  is  not  liable  to  be  fummoned  into  the  ecclefiaftical  courts 
upon  any  account  i  for  thofe  courts  tSt  only  profalute  am^ 
fiue,  and  their  fentences  can  only  be  inforced  by  fpintual 
cenfures :  a  confideration^  which,  carried  to  it's  full  cxtenty 
would  alone  demonftrate  the  impropriety  of  thefe  courts  in« 
terfering  in  any  temporal  rights  whatfoever. 

There  are  alfo  other  incidents  and  powers,  which  belong 
to  fome  fort  of  corporations,  and  not  to  others.     An  aggre- 
gate corporation  may  take  goods  and  chattels  for  the  benefit 
of  themfelves  and  their  fucceiTors,  but  a  fole  corporation  can* 
not  ^ :  for  fnch  moveable  property  is  liable  to  be  loft  or  im- 
bezzted,  and  would  raife  a  multitude  of  difputes  between  the 
facceflbr  and  executor ;  which  the  law  is  careful  to  avoid  (7). 
In  ecclefiaftical  and  eleemofynary  foundations,  the  king  or 
thefounder  may  give  them  rules,  law$,  ftatutes^and  ordinan- 
ces, which  they  arc  bound  to  obfcrve:  but  corporations  merely 
r  ^^g  2  lay,  conftituted  for  civil  purpofes,  arc  fubje<a  to  no  particu* 
lar  ftitutes(8);   but  to  the  common  law,  and  to  their  own 
by-laws,  not  contrary  to  the  laws  of  the  realm  ?.    Aggregate 
corporations  alfo,  that  have  by  their  conftitution  a  head,  as 
a  <iean,  warden,  mafter,  or  the  like,  cannot  do  any  ads 
during  the  vacancy  of  the  headfhip,  except  only  appointing 

1  Bro.  Abr.tit,  Cor^atfOtt,  yi.  Oui^        "  Co.  Litt.  46. 
inory*  72.  *  Lord  Raym.  S. 

tt  10  Rep.  3^. 


(7)  Mr,  Hargfave  confiders  the  jewels  of  the  crown  rather  as 
heir- looms,  than  an  inftance  of  chattels  paifing  in  fuccefGon  in  a 
fole  corporation.  Co»  Litt*  9.  Q.  i. 

(8)  Their  charters  or  immemorial  ufages,  which  are  eqmva^ 
kct  to  the  csprefs  proviiioDSof  a  charter,  are  in  faft  their  ftatutes,' 

another  s 
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another :  neither  are  they  then  capable  of  receiving  a  grant  i 
for  fuch  corporation  is  incomplete  \vithout  a  head^.  But  there 
may  be  a  corporation  aggregate  conftituted  without  a  head^ : 
as  the  collegiate  church  of  Southwell  in  NottinghamOiiirc, 
which  confifts  only  of  prebendaries  j  and  the  governors  of 
the  chat ter-houfe,  London,  who  have  no  prcfident  or  fu- 
pcrior,  but  are  all  of  equal  authority.  In  aggregate  corpo- 
rations alfo,  the  a£t  of  the  major  part  is  edeemed  the  a£t  of 
the  whole '.  By  the  civil  law  this  major  part  muft  have  con- 
fided of  two  thirds  of  the  whole  ;  elfe  no  a£t  could  be  per- 
formed • :  which  perhaps  may  be  one  reafon  why  they  required 
three  at  lead  to  make  a  corporation.  But,  with  us,  any  ma- 
jority is  fufficient  to  determine  the  a£t  of  the  whole  body. 
And  whereas,  notwithdanding  the  law  dood  thus,  fome 
founders  of  corporations  had  made  datuces  in  derogation  of 
the  common  law,  making  very  frequently  the  unanimous 
aiient  of  the  fociety  to  be  necefTary  to  any  corporate  aft; 
(which  king  Henry  VlII  found  to  be  a  great  obdruflion  to 
his  proje£ted  fcheme  of  obtaining  a  furrender  of  the  lands  of 
ccclefiadical  corporations))  it  was  therefore  enafled  by  datute 
33  Hen.  VIIL  c,  27.  that  all  private  datutes  diall  be  utterly 
void,  whereby  any  grant  or  cleftion,  made  by  the  head,  with 
the  concurrence  of  the  major  part  of  the  body>  is  liable  to 
be  Obdruftcd  by  any  one  or  more,  being  the  minority  :  but 
this  datute  eictends  not  to  any  negative  or  neceiTary  voice, 
given  by  the  founder  to  the  head  of  any  fuch  fociety  (9). 

P  Co.  L'tt  263,  264.  '  Bro.  j^hr*  tit»  CerJ>9rati6n»  JX'  34* 

*i  10  Rep.  3c.  »  Ff.  J.  4.  3. 


(9)  This  a6l  clearly  vacates  all  private  ftatu(cs,  both  prior  aii4 
fubfequent  to  its  date,  which  require  the  concurrence  of  more  th«i 
a  majority  to  give  validity  to  any  grant  ar  eledlion.  The  learned 
Judge  is  of  opinion,  that  it  lias  not  affecied  the  negative  given  by 
the  ftatutes  to  the  head  of  any  fociety  ;  but  I  am  xncKned  to  think 
this  opinion  may  be  qtfeftioned ;  cfpecially  in  eafet  wherk,  in  the 
firft  indance,  he  gives  his  vote  with  the  members  of  the  fociety.  It 
M  the  uftiallanguage  of  college  ftatutes  to  direft  that  m»ny  ifts  ih41 
be  dent  hy  ^ar^tanut  ^  maf^rfartfichtum^  •t  msgj/ftrf  wpntp^- 
■/'  Sf  4  t^ 
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We  before  obfetired  that  it  was  ioGideiit  tq  every  corpora- 
tion»  to  have  a  capacity  to  purcbafe  lands  f(x  ti^eqifelves  and 
C  479  J  fitcceifors:  and  this  is  regularly  true  at  the  common  law  K 
But  they  are  excepted  out  of  the  (latute  of  wills  « :  fo  that  no 
devlfe  of  lands  to  a  corporation  by  will  is  good-:  except  for 
charitable  ufes»  by  (latute43£liz.c.4.^:  which  exception  is 
again  greatly  narrowed  by  the  (latute  9  Geo.  II«  c.  3d*  And 
zKq,  by  ^  great  variety  of  (latutes  %  their  privilege  even  of 
purchafing  from  any  living  grantor  is  much  abridged  -  fo  that 
now  a  corporation,  either  ecclefiaftical  or  lay,  muft  b^ve  a 
licence  fjotj^  the  king  to  purchafe  r ;  before  they  can  exert 
that  capacity  which  is  veiled  in  them  by  the  comnion  law : 
nor  is  evei^  this  ii^  all  cafes  fufficient.  ^Tbefe  (latutes  are  ge* 
.  nerallycalled  the  (latutes  qf  mortmain :  all  purchafes  made  by 
corporate  bodies  being  faid  to  be  purchafes  in  mortmain^  uf 
martua  manu  :  for  the  reafon  of  which  appellation  (ir  Edward 
Coke  s  ofl^rs  many  conje&ures ;  but  there  is  one  which  feems 
more  probable  than  any  that  he  has  ^iven  us :  v/x.  that  theie 
purchafes  being  ufually  made  hj  eccle(i4(lical  bodies,  the 
^embers  of  whi^  (being  pfofeflrd)  were  reckoned  dead 
pf rfpns  in la^,  land  therefore,  hold^ iiby  them,  might  widi 
gl^t  propriety  be  faid  to  be  held  in  mtftua  nianu  ( ro). 

*  |oRfp.3a  jncapableof  (aJc'.ng  l^ndfyunlelsby  fpe. 

^  34  Hen.  Vllf.  p,  5.  cial  ptWi^egt  froip  tbe  emperor  t  c«J/«. 

.  V  Rob*  136.  f itKMf  j!  nuUoJpnM  frimiepo fAmxm^t 

9  ftom  magna  for^a,   9  HfO.  111.  ft,  kaertdltatcm  captrt  non  fofft^  di^imm 

c  3^.  V^  9  Geo.  II.  c.  36.  mif  eft.     py.  6.  2^.  8. 

f  By  the  civil  law  a  oorporation  wis  z  xlnft.  %* 

tut  H  nufjor  fan ;  and  it  has  been  determined  by  the  court  of 
lung's  bench,  {Conpp.  377- )  and  by  the  vifitor  of  Qare-hall,  Cam« 
bridge,  and  alfo  by  the  vlfitort  of  Dublin  college,  that  this  ex- 
pf«ffioQ  does  not  confer  upon  the  warden,  mafter,  or  pmvoft,  anjr 
nqpittve ;  but  that  his  vote  muft  be  counted  wit|i  the  xtA^  and 
that  he  k  QOBcM^d  by  a  majority  of  votes  iig^inft  him. 

(ro)  If  I  might  add  another  conjcfture upon  the  or%sn  of  thi» 
w«^»  I  flkould  iay  that  lands  hfld  by  a  eorppratioiiy  on.accaiui|: 
'^  t^e  perpetuity  of  fuccelBony  did  not  yieU  to  the  lord  the  great 
fcudid  fruits  of  telief)  wanlihip»  aadsaarriage ;  and  for  that  reafoii 
they  ipij^t  be  faid  to  )>e  held  in  a  dead  or  unprodudive  hand. 
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I  SHALL  defer  the  more  pardcolar  expoGUoa  of  thefe  (U'* 
tutet  of  monmaixi  till  the  next  book  of  thefe  coinment9irie8» 
when  we  IhaU  confider  the  nature  and  tenures  of  e$kates  \  and 
alfo  the  epcpofition  of  thofe  difabling  ftatates  of  qneen  Eliza- 
beth, which  ^veftrain  fpiritnal  and  eleemofynary  corporations 
from  aliening  fach  lands  as  thej  are  at  prefent  in  legal  po€- 
£effion  of;  only  mentioning  them  in  this  place,  for  the  fakt 
of  regularity,  as  ftatptable  incapacities  incident  and  relatirc 
to  cprpora^ons^ 

Thb  general   duties  of  all  bodies  politic,  cpnCdered  In 
their  corporate  capacity,  may,  like  thofe  of  natural  perfons, 
be  reduced  to  this  (ingle  one  :  that  of  a£ling  up  to  the  end  f  489  1 
or  defign,  whatever  it  be^  for  which  they  were  created  by 
their  founder. 

III.  I PROORBD  dierefore  next  to  inquire,  how  thefe  cor* 
prorations  may  be  vt/ited.  For  corporations  being  compofed 
pf  indirid^alfi  fubjeA  to  human  frailties,  are  liable,  as 
well  as  private  perfons,  to  deviate  from  the  end  of  their  in* 
ftitution.  And  for  that  reafon  the  law  has  provided  proper 
perfons  to  vifit,  inquire  into,  and  correal  all  irregularities, 
that  arife  in  fuch  corporatbns^  either  fole  or  aggregate,  and 
whether  ecdefiaftical^  civil,  or  eleemofynary.  With  regard  to 
all  ecclefiaftical  corporations,  the  ordinary  is  their  vifitor,  fo 
ponftituted  by  the  canon  law,  and  from  thence  derived  to 
us.  The  pope  formerly,  and  now  the  king,  as  fupremeor* 
dinary^  is  the  vifitor  of  the  archbifliop  or  metropolitan ;  the 
metropolitan  has  the  charge  and  coercion  of  all  his  fuffiragan 
bilhops ;  and  the  biihops  in  their  feveral  diocefes  are  in  ec« 
clefiaftical  matters  the  vifitors  of  all  deans  and  chapters,  of 
all  parfons  and  vicars,  and  all  other  fpititual  Corporations; 
With  refpeft  to  all  lay  corporations,  the  founder,  his  heiN, 
or  affigns,  are  the  vifitors,  whether  the  foundation  be  civil 
or  eleemofynary;*  for  in  a  lay  incorporation  the  ordinary 
peither  can  nor  ought  to  vifir ». 

^  foRfp*  31. 

I  KKoW* 


480  77;^  Rights  FookI. 

I  Kxow  it  b  generally  faid,  that  cirit  corponddits  air  fab« 
jcd  to  no  Tifitatioti,  but  meteiy  to  the  common  law  of  the 
land  $  and  this  (hall  be  prefentlj  explnncd.    But  firft,  as  I 
Itate  lakl  it  down  as  a  rule  that  the  foudder^  his  heirs,  or  a& 
fignSy  are  thevifitot^  of  all  lay  eotporations,  lit  us  tsqoire 
what  is  meant  by  the  founder.    The  founder  of  aQ  eorpora* 
tions  tn  the  ftri£teft  and  original  ienfe  is  the  king  alone^  for  fae 
only  cnn  incorporate  a  fociety  ;  and  in  ci^il  incorporatiotiSy 
fuch  as  mayor  and  commonalty,  &c.  where  there  are  no  pof«s 
feflions  or  endowments  given  to  the  body,  there  is  no  other 
founder  but  the  king:  but  in  eleemofynary  foundations,  fuch 
as  colleges  and  hofpitals,  where  there  is  an  endowment  of 
lands,  the  law  diftinguUhes,  and  makes  two  fpecies  of  foon- 
[  481  3  dation  ;   the  ontfundatto  incipiensy  or  the  incorporation,  in. 
which  feiife  the  king  is  the  general  founder  cf  all  colleges 
and  hofpitals ;  the  oihtrfundaiioperficiens^  or  the  dotation  of 
it,  in  which  fenfcthe  firft  gift  of  tlie  revenue  is  the  founda- 
tion, and  he  who  gives  them  is  in  law  the  founder  :  and  it  i^ 
in  this  laft  fenfc  that  we  generally  call  a  man  the  founder  of 
a  college  or  hofpital  b.    But  here  the  king  has  his  preroga- 
tive :  for,  if  the  king  and  a  private  man  join  in  endowing  aa 
eleemofynary  foundation,  the  king  alone  (hall  be  the  foundet 
of  it.     And,  in  general,  the  king  being  the  fole  founder  of 
all  civil  corporations,  and  the  endower  the  perficlent  founder 
of  all  eleemofynary  ones,  the  right  of  vifitation  of  the  former 
refults,  according  to  the  rule  hid  down>  to  the  king }  and  of 
the  latter  to  the  patron  or  enclower* 

The  king  being  thus  condituted  by  law  vifitor  of  al} 
civil  corporations,  the  law  has  alfo  appomted  the  place^ 
wherein  he  ihall  exercife  this  jurifdi^ion  :  which  is  the  court 
of  king's  bench ;  where,  and  where  only,  all  mifbehaviours 
of  this  kind  of  corporations  are  inquired  into  and  rcdreficd^ 
and  all  their  controverGes  decided.  And  this  is  what  I  un- 
derftand  to  be  the  meaning  of  our  lawyers,  when  they  fay 
that  thefe  civil  corporations  are  liable  to  no  vifitation  i  that 

b  20  Rep.  3  J, 
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18,  that  tho  law  having  by  immemorial  ufage  appointed  them 
to  be  yifited  and  (nfpe£ied  by  the  king  their  founder,  in  his 
majefly'6  court  6f  king's  bench|  according  to  the  rules  of  the 
common  law,  they  ought  not  to  be  vifited  cifcwrhcre,  or  by 
any  other  authority  «.    And  this  is  (o  ftrictly  frue,  that  though 
the  king  by  his  letters  patent  had  fabjefted  the  college  of 
phyiicians  to  the  viGtation  of  four  very  refpe<Uablc  perfons, 
the  lord  chancellor,  the  two  chief  jufticcs,  and  the  chief 
baron ;  though  the  college  had  accepted  this  charter  with  all 
poflible  marks  of  acquiefcence,  and  had  aded  under  it  for 
near  a  century;  yet  in  1753,  the  authority  of  this  provifion 
coming  in  difpute,  on  an  appeal  preferred  to  thefe  fuppofed 
viiitors,  they  dire£lcd  the  legality  of  their  own  appointment  [  ^^82  3 
to  be  argued  :  and,  as  this  college  was  merely  a  civil  and  not 
an  eleemofynary  foundation^  they  at  faftigth  determined,  upon 
ieveral  days  folemn  debate,  that  they  had  ho  jurifdidion  as 
vifitors;  and  remitted  the  appellant  (if  aggrieved)  to  his  re^ 
gular  remedy  in  his  majefty's  court  of  king's  bench* 

At  to  eleemofynary  corporations,  by  the  dotation  the 
£ounder  and  his  heirs  are  of  common  right  the  legal  vilitors, 
CO  fee  that  fuch  property  is  rightly  employed,  as  might  other- 
wife  hare  defcended  to  the  vifitor  himfelf :  but,  if  the  founder 
has  appointed  and  afligned  any  other  perfon  to  be  vifitor,  then 
his  ailignee  fo  appointed  is  inveiled  with  all  the  founder's 

<  This  notion  it  perhaps  too  refined,  pointed.    But  not  in  the  light  of  vifitori 

The  court  of  king*i  beoch>  (it  may  be  for  aa  it's  judgmrnts  are  U.ble  to  be  le* 

fiifi)   from  it*s  general  fuperintendent  ?er fed  b>  vynu  of error^ic may  be  thought 

attthority  where  other  jurifdi^ions  ace  to  wantoneof  the  efTentiaimarka  of  vi« 

ideficient,  hat  power  lo  itguiate  all  cor*  fiuiorial  power  (  xi). 
poratioos  where  no  fpecial  vilitor  ii  ap- 


^m^m^K-^m*mm^am<^ 


(11)  And  It  waiitB,  I  conceive,  another  mark  of  viCtatonal 
power  ;  which  is,  the  difcretion  of  a  vilitor,  voluntarily  to  regulate 
and  fupenntend.  The  court  of  king's  bench,  upon  a  proper  com- 
plaint and  application,  can  prevent  and  punifh  injui^ice  in  civil  cor^ 
porationsy  as  in  every  other  part  of  their  jurifdidtion  ;  but  it  is  not 
the  language  of  the  profeflion  to  call  that  part  of  their  authority 
il  \ifitatonal  power. 

%i  power. 
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power,  in  exclufion  of  hU  heir.  Eleemofynary  corpondons 
are  chiefly  hofpitals^  or  coUej^es  in  the  univerfitits.  .  Thefe 
vere  all  of  them  coniidered,  by  the  popifli  clergy,  as  of  mere 
e^eliaftical  jurifdi£^ion :  however^  the  law  of  the  land  judged 
otherwife;  and,  with  regard  tohofpitals,  it  has  long  been  held/^, 
diat  if  the  hofpital  be  fpirituali  the  bifl>op  Ihall  vifit ;  but  if  lay, 
the  patron^  This  right  of  lay  patrons  was  indeed  abridged 
by  ftatute  z  Hen.  V.  c.  i.  which  ordained^  that  the  ordinary 
(bould  vifit  tf/Zhofpitais  founded  by  fabje£tsi  though  the  lung's 
right  was  refervedi  to  viGt  by  his  commiflloners  fuch  as  were 
of  royal  foundation.  But  the  fubje£t's  right  was  in  part  re* 
ftored  by  ftatute  14  Eliz.  c*  5.  which  dire^s  the  bifliop  to 
viCt  fuch  hofpitals  only,  where  no  vifitor  is  appointed  by  the 
founders  thereof:  and  all  the  hofpitals  founded  by  virtue  of 
the  ftatute  39  Eliz.  c.  ^i|  are  to  be  vifitcd  by  fuch  perfons  as 
(hall  be  nominated  by  the  refpe£tive  founders.  But  ftill,  if  the 
founder  appoints  nobody,  the  biftiop  of  the  diocefe  muft  viiit''* 

Colleges  in  the  univerfities  (whatever  the  common  law 
may  now,  or  might  formerly,  judge)  were  certainly  confidered 
by  the  popifli  clergy,  under  whofe  dircAion  they  were,  as 
ecclefiqfiical,  or  at  leaft  as  clerical^  corporations  j  and  there- 
fore the  right  of  vifitation  was  claimed  by  the  ordinary  of  the 
r  A^2  1  diocefe.  This  is  evident,  bccaufe  in  many  of  our  moft  an* 
tient  colleges,  where  the  founder  had  a  mind  to  fubje£l  them 
to  a  vifitor  of  his  own  nomination,  he  obtained  for  that  pur« 
pofe  a  papal  bulle  to  exempt  them  from  the  jurifdi£lion  of  the 
ordinary;  feveral  of  which  are  ft  ill  preferved  in  the  archives 
of  the  refpe£iive  focieties.  And  in  fome  of  our  coUegeSf 
where  no  fpecial  vifitor  is  appointed,  the  bifliop  of  that  dio- 
cefe, in  which  Oxford  was  formerly  comprized,  has  imme- 
QTorially  exercifed  vifitatorial  authority  {12)  \  which  can  be 
afcribed  to  nothing  elfe,  but  his  fuppofed  title  as  ordinary  to 
vifit  this,  among  other  eccleCaflical  foundations.     And  it  is- 

'  Yearbook,  8  Edw.  III.  18.  8  Afll  %^.  «  %  loft.  795. 


(12)  Thatisy  the  bifhop  of  Lincoln,  from  whofe  diocefe  that  of 
Qxford  was  taken* 

7  not 
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not  impoiSble,  that  the  number  of  colleges  in  Cambridge^ 
which  are  vifited  by  the  bifliop  of  Elj,  may  in  part  be  de- 
rived  from  the  fame  original  (13). 

But,  whatever  might  be  formerly  the  opinion  of  the  cler- 
gy, it  is  now  held  as  eftabliflied  common  law,  that  colleges 
are  lay  corporations,  though  fometimes  totally  compofed  of 
ecclefiaftical  perfons  ;  and  that  the  right  of  vifitation  does 
not  arife  from  any  principles  of  the  canon  law,  but  of  necef- 
fity  was  created  by  the  common  law^.  And  yet  the  power 
and  jurifdi£kion  of  victors  in  colleges  was  left  fo  much  in  the 
dark  at  common  law,  that  the  whole  do^hine  was  very  un- 
fettled.  till  tlie  famouai  cafe  of  Philips  and  Bury  *•  In  this  the 
main  queftion  was,  whether  the  fentence  of  the  bifliop  of  £x* 
eter,  who  (as  vifitor)  had  deprived  doAor  Bury  the  redor  of 
Exeter  college,  could  be  examined  and  redrefled  by  the  court 
of  kiQg's  bench.  And  the  three  puifne  judges  were  of  opi- 
nion, that  it  might  be  reviewed,  for  that  the  vifitor's  jurifdic- 
tion  could  not  exclude  the  common  law^  and  accordingly 
judgment  was  given  in  that  court.  But  the  lord  chief  juftict 
Holt  was  of  a  contrary  opinion ;  and  held^  that  by  the  com- 
mon law  the  office  of  vifitor  is  to  judge  according  to  the  (bt- 
tutes  of  the  college,  and  to  expel  and  deprive  upon  juft  occa- 
fions,  and  to  hear  all  appeals  of  courfe  :  and  that  from  him, 
and  him  only,  the  party  grieved  ought  to  have  redrefs :  the 
founder  having  repofed  in  him  fo  entire  a  confidence,  that  he 
will  adminifter  juftice  impartially,  that  his  determinations  are  r  .» .  ^ 
finalj  and  examinable  in  no  other  court  whatfoever.  And, 
upon  this,  a  writ  of  error  being  brought  into  the  houfe  of 
lords,  they  concurred  in  fir  John  Holt's  opinion,  and  reverfed 
the  judgment  of  the  court  of  king's  bench.     To  which  lead* 

'LordRaym.8/  Show*   3$.    Sklon.  407.    Salk*  403. 
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(13)  In  the  univerfity  of  Cambridge,  I  am  inclined  to  think, 
that  the  bilhop  of  Ely  has  no  vifitatorial  authority  from  prcfcrip- 
tion;  but  that  in  every  inftance,  in  which  he  is  vifitor,  he  is  ap. 
pointed  by  the  exprefs  declaration  and  fpecial  prorifion  of  the 
founder.  He,  without  doubt,  was  fixed  upon  from  the  dignity  of 
his  ftatipn  and  the  proximity  of  his  refidence. 

ing 
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ing  cafe  all  fubfequent  determinations  have  been  cottfonnaUe. 
But,  vkere  the  vifitor  is  under  a  temporary  difabiKty,  there 
the  court  of  king's  bench  will  interpofe,  to  pfevent  a  dcfeA  of 
juftice^.  Alfo  it  i$  faid ',  that  if  a  founder  of  an  decmofy<- 
nary  foundation  appoints  a  viCtor^  and  limits  his  jurifdiftioa 
by  rules  and  ftatutes,  if  the  vifitor  in  his  fcntcoce  exceeds 
tbo(e  rules,  an  a£lion  lies  againft  him  ^  but  it  is  othcrwife^ 
where  he  miftakes  in  a  thing  within  his  power  (14). 

IV.  We  come  now,  in  the  laft  place,  to  conCder  hovr 
corporations  may  be  diflblved.  Any  particular  member  may 
be  disfranchifed,  or  lofe  his  place  in  the  corporation,  by  aft- 
big  contrary  to  the  laws  of  the  focicty,  or  the  laws  of  the 
land :  or  he  may  refign  it  by  his  own  voluntary  zfk  ^.     But 
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(14}  No  particular  form  of  words  is  neceflary  for  the  appoint* 
oient  of  a  viiitor.  SU  vtfiiatar,  or  vlfitat'toium  commmdamuj^  will  create 
^  general  viTitor,  and  confer  all  the  authority  incidental  to  the  of- 
fice ;  ( I  Burr.  199. )  but  this  general  power  may  be  reftrained  amd 
qualified)  or  the  vifitor  may  be  direfled  by  the  ftatute  to  do  par- 
ticular afb,  in  which  infUnces  he  has  no  difcretion  as  vifitor :  as 
where  the  ftatutes  dire  A  the  viTitor  to  appoint  one  of  two  perfons,  no- 
minated by  the  fellows,  the  matter  of  a  college ;  the  court  of  king's 
bench  will  examine  the  nomination  of  the  fellows,  and  if  corred, 
will  compel  the  visitor  to  appoint  one  of  the  two.  2  T.  R.  290. 
New  ingrafted  fellowfhips^  if  no  ilatutes  are  given  by  the  founders 
•  ''  "heni,.muft  &Uow  the  original  foundation,  and  are  fubje^  to  the 
£une  diiiclpliae  and  judicature,  i  Burr.  203.  It  is  the  duty  of  the 
vifitor;  in  every  in  fiance,  to  eiR^duate  the  intention  of  the  foimder* 
aa  far  as  he  can  colle(5l  it  from  the  flatutes  and  the  nature  of  the 
iniHtution  5  and  in  the  exercife  of  this  jurifdiclion  he  is  free  from 
all  control.  Lord  Mansfield  has  declared,  that  ^  the  vifitatorial 
«*  power,  if  properly  cxerctfed,  without  cxpence  or  delay,  isufefiil 
f*  ta  and  convenient  to  colleges;  and  it  is  no^ fettled  and  cfhi* 
**  bliihfid,  that  the  jurifdi^Uon  of  a  vifitor  is  fununary,  and  without 
^  S^peal  from  it."  i  Burr,  aoo^  It  has  been  determined,  that» 
where  the  founder  of  a  college  or  eleemofynary  corporation  has 
sppointod  no  fpecial  vidtor,  if  his  heirs  become  extin^V,  or  if  they 
cannot  be  found,  the  right  of  vifitation  de^'olves  to*  the  king,  to  be 
exercifed  by  the  chancellor  in  the  fame  mamier^  as  where  ^le  king 
hio^felf  is  the  founder.  4  T,  R.  233.    2  Fef.jun,  609* 
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.the  bodf  politic  m^y  aUb  itfctf  be  dUTpIved  in  fevend  ways^; 
i^rbi^  di^oLaUQA  i$  tl^  i4tU  <le|itl\  of  the  corporation ;  swd  in 
tliU  cafe  th^ir  bi^cU  and  tenf«aeots  fiiati  f evert  to  the  perfoif 
,Qt  bia  hfiiiv^  wbo  gnuiiod  ti>«m  to  tke  corporation:  foi  the 
law  doth  annev  9  condition  lo  evcrj  fuch  grants  that  if  tlic 
cofporation  be  diffolved,  the  grantor  (hall  have  the  lands 
sigl4in,  b^caufe  the  cauie  of  the  grant  failech  K  The  grant  b 
indeed  only  dnriog  the  life  of  the  corporation  i  vhichmo^  eor 
dure  for  ever:  but^  when  that  life  i«  determined  by  the  diffo- 
lutio^  of  the  body  politic,  the  grantor  takes  it  back  by  ieiBC&> 
fion,  as  in  the  cafe  of  every  other  grant  for  life.  The  debts 
of  a  corporation,  either  to  or  from  it,  are  totally  extinguiflied 
by  it's  diflblution;  fo  that  the  members  thereof  cannot  re- 
cover, or  be  charged  with  them,  in  their  natural  capacities'" : 
agreeable  to  that  maxim  of  the  civil  law",  ** Js  quid  tiniver^ 
**  fttati  dehetur^fmgulu  non  debrtun  necy  quod  debet  univerfttas^ 
*^ /itiguti  debentJ^ 

A  CORPORATION  may  be  diflblved,  i.  By  a£t  of  parliament,  r  ^3^  n 
which  is  boundlefs  in  it's  operations.  2.  By  the  natural 
death  of  all  it's  members,  in  cafe  of .  an  aggregate  cor- 
poration. 3.  By  furrender  of  it's  franchifes  ioto  the  hands 
of  the  king,  which  is  a  kind  of  fuicide.  4.  By  forfeiture  of 
it's  charter,  through  negligence  or  abufe  of  it's  franchifes;  in 
which  cafe  the  law  judges  that  the  body  politic  has  broken 
the  condition  upon  which  it  was  incorporated,  and  there- 
upon the  incorporation  is  void.  And  the  regular  courfe  is  t^ 
bring  an  information  in  nature  of  a  writ  of  quo  warranto,'  i<> 
inquire  by  what  warrant  the  members  now  exercife  their  cor- 
porate power,  having  forfeited  it  by  fuch  and  fuch  proceed- 
ings. The  exertion  of  this  a£l  of  law,  for  the  purpofes  of 
the  ftate  in  the  reigns  of  king  Charles  and  king  James  the 
fecond,  particularly  by  feizing  the  charter  of  the  city  of  Lon- 
don, gave  great  and  juft  offence;  though  perhaps,  in  ftri£l« 
nefs  of  law,  the  proceedings  in  moft  of  them  were  fufficiently 
regular :  but  the  judgment  againft  that  of  London  was  re- 
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verfed  by  z€t  of  pftrllament  *  tfter  the  reroltttion ;  atid  hj  tbe 
fame  ftatute  it  is  enaded,  that  the  fnndiifes  of  the  city  oC 
London  (hall  never  more  be  forieited  for  any  caufe  wkitib* 
e?er.  And,  becaufe  by  the  common  law  corporations  weft 
di£S>lved,  in  cafe  the  mayor  or  head  officer  was  not  duly 
eleded  on  the  day  appointed  in  the  diarter  or  eftabliflied  by 
prefcriptiony  it  is  now  provided  f^  that  for  tbe  future  no  cor- 
poration Ihall  be  diflbWed  upon  that  account ;  and  ample 
direAions  are  given  for  appointing  a  new  officer,  in  cafe 
there  be  no  ele£Honj  or  a  void  one,  made  upon  the  prefcrip^ 
tATC  or  charter  day. 
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